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Absorption and doctrine of legitimate expectation;

1. The legitimate expectation would not override the statutory provision. The
doctrine of legitimate expectation can not be invoked for creation of posts to facilitate
absorption in the offices of the regular cadres/non cadres. Creation of permanent posts
is a matter for the employer and the same is based on policy decision.
2. While transferring any development project and its manpower to revenue
budget the provisions provided in the notifications, government orders and circulars
quoted earlier must be followed. However, it is to be remembered that executive power
can be exercised only to fill in the gaps and the same cannot and should not supplant the
law, but only supplement the law.
3. Before regularization of service of the officers and employees of the development
project in the revenue budget the provisions of applicable “Bidhimala” must be
complied with. Without exhausting the applicable provisions of the “Bidhimala” as
quoted above no one is entitled to be regularised in the service of revenue budget since
those are statutory provisions.
4. The appointing authority, while regularising the officers and employees in the
posts of revenue budget, must comply with the requirements of statutory rules in order
to remove future complication. The officers and employees of the development project
shall get age relaxation for participation in selection process in any post of revenue
budget as per applicable Rules.
5. A mandamus can not be issued in favour of the employees directing the
government and its instrumentalities to make anyone regularized in the permanent
posts as of right. Any appointment in the posts described in the schedule of Bangladesh
Civil Service Recruitment Rules, 1981, Gazetted Officers (Department of Live Stock
Service) Recruitment Rules, 1984 and Non-gazetted Employees (Department of Live
Stock Service) Recruitment Rules, 1985 bypassing Public Service Commission should be
treated as back door appointment and such appointment should be stopped.
6. To become a member of the service in a substantive capacity, appointment by the
President of the Republic shall be preceded by selection by a direct recruitment by the
PSC. The Government has to make appointment according to recruitment Rules by
open competitive examination through the PSC.
7. Opportunity shall be given to eligible persons by inviting applications through
public notification and appointment should be made by regular recruitment through
the prescribed agency following legally approved method consistent with the
requirements of law.
8. It is not the role of the Courts to encourage or approve appointments made
outside the constitutional scheme and statutory provisions. It is not proper for the
Courts to direct absorption in permanent employment of those who have been recruited
without following due process of selection as envisaged by the constitutional scheme.

... (Para 82)
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JUDGMENT
Hasan Foez Siddique, J:

1. Civil Appeal No.460 of 2017 has arisen out of the judgment and order dated
07.09.2016 passed by the High Court Division in Writ Petition No.7166 of 2015. Civil
Review Petition No.181 of 2018 has arisen out of the order dated 21.08.2017 passed by this
Division in Civil Petition for Leave to Appeal (CPLA) No.1790 of 2017. The civil appeal as
well as the review petition originate from the impugned judgment and order passed by the
High Court Division in Writ Petition No.7166 of 2015 and so, both the matters have been
heard together and are being disposed of by this common judgment.

2. The respondents of Civil Appeal No.460 of 2017 and Civil Review Petition No.181 of
2018, as writ petitioners, filed Writ Petition No.7166 of 2015 in the High Court Division
stating, inter alia, that the writ petitioners were appointed in the “Small Scale Dairy and
Poultry Farmers Support Services in 22 Selected Districts Project” (herein after referred to as
the Project) in 5 different categories of posts and on different dates under the Ministry of
Fisheries and Livestock (shortly, the Ministry) through written and viva-voce examinations.
Writ Petitioner Nos.1-13 have been working as Veterinary Surgeons, Writ Petitioner Nos.14-
21 have been working as Scientific Officers, Writ Petitioner Nos.22-26 have been working as
Animal Production Officers, Writ Petitioner Nos.27-40 have been working as Veterinary
Compounders and Writ Petitioner Nos.41-46 have been working as Laboratory Technicians.

3. The first phase of the Project had started on 01.01.2010 and ended on 30.06.2013.
Thereafter, it was extended for 1 year up to 30.06.2014 and then it was extended for further 1
year till 30.06.2015. Even after completion of the Project, the writ petitioners are still serving
in their respective posts. According to the Project proposal (shortly, the PP), the writ-
petitioners were supposed to be transferred to the revenue budget inasmuch as the PP
contained that after completion of the Project, the assets and manpower would be transferred
to the revenue budget. Clause 4.3(M) of the decision of the Executive Committee of National
Economic Council (ECNEC) dated 31.12.2007, was amended and it was circulated by the

Planning Division vide Memo No. ?Ifd/Q93QI(TH/STTT-2/2¥/004/® dated 10.01.2008,

wherein it has been stated that “FT=[@ TR Gt [y [y [ R3S wo qes
JITSH FIFWER 59! F900 261" The Prime Minister also gave her consent to transfer the
manpower to the revenue budget from completed projects started after July, 1997.

4. The Director General, Department of Livestock, wrote a letter being Memo No.Hm
Hp/¢fC¢p-65(1j LU)/2014/536 dated 30.11.2014 (Memo dated 30.11.2014) to the Project
Director of the Project informing that a resolution was taken on 09.11.2014 with a view to
transferring the manpower for the completed project to the revenue set up. The Project
Director was also asked to submit a proposal in the Form as prescribed. In response of the
letter dated 30.11.2014, the Project Director submitted a proposal vide Memo
No.SDPFSP/1;Sii M;a/2014/708 dated 11.12.2014 (shortly, Memo dated 11.12.2014). After
getting the said proposal, the Director General, Department of Livestock sent a letter vide
Memo No. *Tq1- 3/ & & aub/2038/294% dated 28.12.2014 to the Secretary of the Ministry
with recommendation to transfer the manpower of the Project to the revenue set up. The
Ministry thereafter sent a complete proposal vide Memo No0.33|01/0000[120|15|04|15-17
dated 04.02.2015 (shortly, Memo dated 04.02.2015) to the Secretary, Ministry of
Establishment in order to create 77 posts of 5 categories in revenue budget on a temporary
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basis. The Ministry of Establishment then wrote a letter under Memo
No.05]02|0002|15]157|008|15-77 dated 22.03.2015 to the Secretary of the Ministry of
Fisheries and Livestock requesting him not to apply separately for the Project rather to apply
in combination with the organogram of the Ministry. The Director General, Department of
Livestock sent another proposal vide Memo No0.33|01/00000/001|15|786[15-1111 dated
24.05.2015 to the Secretary of the Ministry in accordance with the check list as provided by
the Ministry of Establishment. Thereafter, in the meeting of steering Committee held on
01.01.2015 it was decided that in order to continue the Project and also to extend activity of
the Project in other areas a new project proposal would be launched. An inter-ministerial
meeting was held on 29.01.2015 and it was decided that after completion of the Project, the
same would be expanded to more areas. After completion of the various development
projects under the Ministry, the assets as well as the manpower have been transferred/
absorbed in the revenue budget on 24.05.2004, 27.03.2007, 10.04.2011 and 08.10.2013 but
the petitioners were not absorbed in the revenue budget.

5. In the above circumstances, the writ-petitioners filed the above mentioned Writ Petition
for a direction upon the writ respondents for transferring/regularising/absorbing their service
in the revenue budget and obtained a rule.

6. Respondent No.1, the Secretary, Ministry of Fisheries and Livestock contested the Rule
by filing an affidavit-in-opposition, contending, inter alia, that the petitioners were appointed
in the Project under the Ministry with consolidated pay temporarily for the Project period
only on contractual basis. The Project started in 2010 and ended in 2015. Therefore, the writ
petitioners are not entitled to be absorbed in the revenue budget. The Ministry and the
Department of Livestock have taken a decision for starting a new project and duration of the
said project would be up to 30" June, 2020 and the writ petitioners would be given
preference for recruitment in the said new project and the age limit would be relaxed, if
necessary and, as such, the Rule should be discharged.

7. Respondent No.2, also contested the Rule by filing an affidavit-in-opposition
contending, inter alia, that the Government had never made any promise to absorb the writ
petitioners in the revenue budget. The appointment letters of the petitioners clearly contained
that their services would be terminated after completion of the Project. The Project had
started in 2010 and ended in 2015. Therefore, the writ petitioners cannot claim to be absorbed
in the revenue budget and, as such, the writ petitioners have no cause of action to file the Writ
Petition. The writ petitioners were appointed in different posts of the Project temporarily with
consolidated pay for the Project period only. In order to absorb the employees and officers of
development Project, the Government has promulgated Rules namely “SHIq &%+ 23(©
ST A FARRS 2 e fFafiresad ¢ teper M@ [fgwe, 200e”. In rule
2(M)of the said Rules, the projects mean the projects started between 9 April, 1972 and 30™
June, 1997. The Project, where the writ petitioners were working does not fall within the
ambit of rule 2(N) of the Rules. The Rules prescribed the guidelines for the transfer of
employees and officers of the development projects to revenue set up. The writ petitioners
do not fall within the scope of the guidelines given by the Appellate Division in the case
reported in 17 BLC (AD) 91. Therefore, the writ petitioners are not at all entitled to be
transferred/absorbed/regularized in the revenue set up and, as such, the Rule is liable to be
discharged.

8. The High Court Division, upon hearing the learned Advocates for the contending
parties, disposed of the Rule with the following directions:
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“Respondents are directed to regularize/ absorb the petitioners under the revenue
budget with continuity of service and other benefits subject to availability of the
same/equivalent posts provided that they have requisite qualifications.”

9. In the aforesaid facts and circumstances, the writ-respondents being aggrieved filed
CPLA No.1790 of 2017 and leave was granted to consider as to whether the post of Scientific
Officers, Veterinary Surgeons and Animal Production Officers could be absorbed in the
revenue set up without recommendation of the Public Service Commission as directed by the
High Court Division.

10. Civil Review Petition No.181 of 2018 has been filed by the writ-respondents for
review of the order dated 21.08.2017 passed by this Division in CPLA No.1790 of 2017, so
far as it relates to the post of Veterinary Compounder and Laboratory Technicians.

11. Mr. Mahbubey Alam, learned Attorney General appearing for the appellants, submits
that the writ petitioners were appointed in the project under the Ministry of Fisheries and
Livestock which started in 2010 and ended in 2015 with consolidated payment temporarily
for the project period on contract basis, the High Court Division failed to appreciate the facts
and circumstances of the case in its true perspective, as a result of which there has been
serious miscarriage of justice. He submits that the Ministry has taken decision for a new
Project, namely, “Increasing Livestock Productivity through Community Support Service and
Facilities the Implementation of Feed Act Project” (hereafter referred to as the New Project)
and duration of the New Project is from 01.07.2015 to 30.06.2020 and in the New Project
the writ petitioners would be given preference for recruitment . He also submits that the
Government had never made any promise to absorb the writ petitioners in the revenue budget
and their appointment letters clearly demonstrated that their services would come to an end
automatically after completion of the Project and, therefore, the High Court Division erred in
law in directing to absorb the writ petitioners in revenue set up. He further submits that in
order to absorb the employees and officers of the Development Project, the Government has

framed Rules in the name of , “SHIN 2T 23[© AT TG JNBAS AAA ARLIA

Fafrosad ¢ todel W49 RfEwel, Yo0e” and in that Rules, Development Project has
been specifically defined but the High Court Division without taking into consideration of the
said Rules erroneously made the Rules Nisi absolute. He lastly submits that the posts for
which the writ petitioner-respondents in the appeal have prayed for absorption are to be
appointed following the concerned service rules and there is no scope to regularize their
service without following the relevant laws, the High Court Division erred in law in giving
the impugned direction and as such the same is liable to be interfered with.

12. The learned Attorney General, appearing for the petitioner in review petition, submits
that in the order granting leave this Court most illegally observed that the posts of Veterinary
Compounder and Laboratory Technicians are not included in the schedule of the relevant
laws although those posts are included in the schedule of the Rules.

13. Mr. Rokanuddin Mahmud, learned Senior Counsel appearing for the respondents in
Civil Appeal No.460 of 2017, submits that in the Project Proforma (P.P.) it was categorically
mentioned that after completion of the Project the assets and manpower of the Project should
be transferred in the revenue budget and on perusal of the said provision in the P.P. and some
other subsequent communications the writ petitioners legitimately expected that their service
would be absorbed/transferred in the revenue budget, and, thus the High Court Division upon
proper appreciation the materials on record made the Rule Nisi absolute. He submits that in
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identical matters the High Court Division passed similar orders directing to absorb the writ
petitioners in the revenue budget and pursuant to the order of the High Court Division, the
writ petitioners of the concerned writ petition have already been absorbed in the revenue set
up, so there would be discrimination if the present writ petitioners are deprived from
absorption and in such view of the matter, the High Court Division rightly passed the
impugned direction and the appeal is thus liable to be dismissed.

14. Mr. Probir Neogi, learned Senior Counsel, appearing for the respondents in the review
petition, submits that at the time of granting leave this Division refused to grant leave in
respect of the review-respondents and that there is no error of law apparent of the face of the
record in the order under review so the review petition is liable to be rejected.

15. Admittedly, the first phase of the instant project had started on 01.10.2010 and ended
on 30.06.2013. Thereafter, it was extended for a period of one year and, thereafter, again
extended for a further period of one year, that is, till 30.06.2015. The writ petitioners filed the
instant Writ Petition No.7166 of 2015 with a prayer to get a direction upon the writ
respondents to transfer/absorb the writ petitioners in the revenue set up. The High Court
Division, by the impugned judgment and order, made direction as quoted earlier.

16. Learned Attorney General drew our attention to the Gazetted Officers’ (Department
of Livestock Service) Recruitment Rules, 1984. Rule 3 of the said Rules provides that subject
to the provisions of the Schedule and instructions relating to reservation of posts,
appointment to a specified post shall be made-

(a)by direct recruitment;

(b) by promotion; or

(c)by transfer on deputation.

17. Sub Rule 2 of Rule 3 provides that no person shall be appointed to a specified post
unless he has the requisite qualifications and, in the case of direct recruitment, he is within
the age limit, if any, prescribed in the Schedule for that post. Rule 4 provides that no
appointment to a specified post by direct recruitment shall be made except upon the
recommendation of the Commission. Schedule of the said Rules provides the method of
direct recruitment that the recruitment should be made as prescribed in the B.C.S.
(Agriculture Livestock) Recruitment Rules, 1984.

18. The non-gazetted employees (Department of Livestock Services) Recruitment Rules,
1985 provides the provisions for recruitment of the Non-gazetted Employees.

19. Rule 3 of the said Rules provides that subject to the provisions of the Schedule and
instructions relating to reservation and quota, appointment to a specified post shall be made-

(a)by direct recruitment, or

(b) by promotion.

20. Sub-rule (2) of Rule 3 provides that no person shall be appointed to a specified post
unless he has the requisite qualifications, and in the case of direct recruitment, he is within
the age limit, if any, prescribed in the Schedule for that post. Rule 4 provides that no
appointment to a specified post by direct recruitment shall be made except upon the
recommendation of the Commission.
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21. In Bangladesh Civil Service Recruitment Rules, 1981, the provisions and procedure
for appointment of officers in the posts for which some of the writ petitioners sought for
absorption have specifically been mentioned.

22. Those are the regular and usual statutory provisions for appointment through the
Public Service Commission in the posts, for which, the writ petitioners have prayed for
absorption.

23. It appears that sometimes the Courts have not kept the legal aspect in mind and have
occasionally even stayed the regular process of employment being set in motion and in some
cases, even directed irregular or improper entrants to be absorbed into service. The Court has
also on occasions issued direction which can not said to be consistent with the laws of public
employment. Our constitutional scheme envisages employment by the Government and its
instrumentalities on the basis of legally approved procedure established by the relevant laws.
However, article 133 of the Constitution does not abridge the power of the executive to act
without a law. But, if there is statutory Rule on the matter, the executive must abide by that
Rule and it can not in exercise of executive power ignore or work contrary to that Rule.
Sometimes it is found that the process is not adhered to and the constitutional scheme of
public employment is bypassed.

24. 1t is the case of the writ petitioners that since in the P.P. it has been mentioned that
after completion of the Project, the assets and manpower of the Project should be transferred
in the revenue budget the writ petitioners legitimately expected that their service would be
absorbed in the revenue set up.

25. Learned Attorney General produced circular dated 05.11.1991. Ministry of
Establishment issued the same mentioning the decision of the Government in respect of
transfer of the officers and employees of the development project in the revenue budget. The
contents of the said circular run as follows:

“oletoleTTeaT AFCH FRFR
FRYAT TFNET
=4 (fafe-3)
Afeia
I /AG-3/E-U /53-90b(2¢0) , TIfTL 0€-55-355532 /R0-02-306b AR |
RE TR SFET AR AG™T OPS AW R G~ OPS AT S SFEA AW
Frri/eifeey Aot gmim 1o |

TAES RA TS 5-¢-55%R O GRIFO T/A[-5/GA-b/55-508(00) R 7@l (RIS)
=19 SISy ARG St 52T 23T | TWIR 77 4T ARCSCZ @, SFI 2PE AHLACS A
YOG N IR A AOPS ANGRICS SFF ABE e focai/coiifde/ Atamfs e s
#9eTST (AT T | G2 SRereT v SRR S0 SR Rl Prars gz S

(F) SH AFHR M GR AETT AOPE AW T o | Terw A cwea feant e oy | FeR
T SR /el /e ~ts o Ry afge | SFEe AR SIEAE @i frowe
R | ST APH 1T I T AFCH HIFATOT DIFA 0O TGRS (ST A | O Tefa
(R (*0F e A0S 22T GIETH( IFE DIFATONT 5-0-br bR Sl 3 /SAE-5 /G- bro-
@@ (500) TR IFF IT FNCH FCH TP T IRCANLS P OIS AE Ao *ITh NI &y
FooR’ *1E ATATE RIS 220 I | 247 =16 U2 @, SIRIMA AT AoTs AWM NG IE
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AT AMRIA @I AITRICOL AG™T AOPS AW Iren A Amigion Moy fcmi/eenfde e
FfHre AT |
(%) AE ACTE (I FHFS[/FAGIRANE T ARG FCRiffed TR Taw 25w 2nd [edics
I, AT AT A AT W= e/ coiifB ored A2 A |
() AT ACTE (P FIFS]/ FAGRNE SLNG N AT €@ [TOTCHENZ S APFT (I
oA (e fNC/cAfBR AW e AR | GZ0HE (AT e orRE (e ¢of widie A
TGO 7 fofd @ @or-Srei ARTeT SRR 18 |
(9) A AOTE (B IIFS] /FRT (@2 KPR FR@eem 7ee Spifaee! semeds Saae
AR TR fcareTe $fRre AR | o CRTHE SHa A0s @it Siffy 23ce feofv #7
A (G ATOPS TN ) ASFTSCTA @7TS] RRIZCIA | LR T A0 @I oifFd 2o fof
T AFCH IS /FAEIR A ey 22 |
Q| T RS TEETE/ et orie FREerde e wfer/ g feens et wwefe st
PRI AT gzt [F5e FRRT o STeard F41 2397 |
© | 3O oY TEFTER TS AR |
(T3 TPTE T=)
Afoq
ALTAT JFAETH
26. Thereafter, Ministry of Establishment on 17.04.2000 issued an office memorandum
with the subject heading, “oTI® S AFTER 77 AT AT PGB AV AT € JIZ=4[
el 27|’ The contents of the said office memorandum run as follows:

“ olelIeTeaT ARFCHH! TP
RGP NG
TRAGY @ [T TSt
Ba-8()
ST EE

TRIT/Ae J/HA-8(2)T3 Azfw3-89/59-b , I3 8L 3804, 5 @i 2000 |
s SIS Tyl 2PCE o A S =2 2B AT @ LA Sl (AT |

TFolerR/Re @ endlNg WG M ANE T BT oW, AFAIRA, ST
TRENT ATT IMEE FESET AW ARG ABAT NI AN 8
[IZA SFATOI (03 oY T g [oierm Tfen ared &1 e
AR G 2RBIA (20 T 20T @ K SR (oo Siolfn WITg Sy Jieifay
Gfberel (Ml (A7 0T T AN @S = N TS Sl &V FFIH NFAAR
(2Re R o 3feerE e et (It wifd 2R | o STl AT I TSR ¢
0 PTaie a2 FECR (@, ATTF AICEHD FABILT A 2B 2T AN @ =7
B B 1 B R I [ B e R e (6 R R S B S R R S K M i (K R K
THRER @R e @ e Ty afevi TFe g v a9
AR TfE @ I R TS T WA 2T 2R TS TE | 2RI AT
ST FIBIE TR @NGTSl, TToH TR AT 432 &¥Is eaffoie
THE @6 Rl TR 77 AT AP 7|

Q1 TERT @, IO SRS 2B FFI2F TFACTR (2F0ER TN @ TFOECTT d- -
Sob-q SIffTAT AW/ASI(FATFN)- 3/t q- b@ (OO)FAF TG TS Aq© B0
PR FACO | G RPI0 R FRCAMCAR TG HQS RET (6 A4
T3 SO B ZCACR | ALHES B AN T2 ARG S0 2T |

O 1 QLT (ATF AT SEORM S TF- FLHANE AT - T (A A2 Ifefe et
SIfeFRTR) Rel7EE Sfafie R TRFPM TFETE (AR & SEH I =T
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ARSI (TS VIR ToF AL TR Moo &AB7 2lfed qF e W0y
oam«l A A |

(TW I Ff)
A"

27. On 03.05.2003, Cabinet Division issued a Government Order providing principle and
procedure regarding creation of temporary post in revenue budget, transfer of the officers and
employees from the development project to revenue budget, reservation of post and/or
making the same permanent. The contents of the said order run as follows:

* ollETSR! qRECT TGP
wgeifaaw e
G e =i |
TR-TA /Mg /FAN-55/2005-533 , TIfFL09-0¢-20090 BF/20-03-38%0 IFHH
SR ST

TR Fraie azel IEE @, AGT ACe TFHOI 7MW B, TARH o (AT
JCTFTS W FIFIRE, 2 AFTHA, W FRIBE ojin KA g s ¢ Tafs
W_Q'C?f

y) fRfeq wgerer/Rer/afmen /Afve/zaexfre T@/efiag SmPNE e
W%WWWWWW@%WGW%ﬁW
e oK o (fov) T@ve e Tz fofes AM e el kRS =08

mewo
(F) &S T AV NI (G PG NFANER AFHCR @ifGFol IARATSNF
612 FAC;

() 2 TFEIET (@ A *VA 8 ([FOTHCE ARTOq IO AR 711 AT
@ ([OCFA SAfE TS ZA FAFANT el ¢ o K@pia TS ezt Fare

3,

(7)) T M 4T TG 0(R) I I AFCET TFAH TFIW ¢ =4 Kerwom
ST BT e 1 A

(R)ePIPE TEUTT T TAFS o7 AFTCR &, 8 7 71, AFoH @ @
SISt (2el FACS T(F;

8) THAF AT W AGF SO FFFIET TN (P *[S SRS T A0
Wmﬂw@ﬂmmm|

uﬂi‘ﬁ‘ﬂ”—WﬂW T TESROIR TETFS AACRA N4 @ AT 2T
csmmo =q S =M, OF T oM =S @A (5) THeErRm e 1S
m@mﬁw 4% IRAfSfed AT T AR |

G2 oA ABAACE 77 (T FRC ZRS 72+ for = Ny R+

TR I S, AP TR 8 oY [ Tfoe eHmifas Tgeie [ aet

TR &) TS ANIHYR AT FACS A1 |

(8) wifewed/sfmes/Fagiire TFE W NFoeR/ferR wFE sme TfHEE
memﬁrﬁmﬁrmﬂﬁn@awﬁﬁmwwqwm|

;cgcﬁw%?w)
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28. On 24™ December 2008, the Ministry of Establishment issued another circular with
the subject heading, “ TFa 2135 YT 7 ST A A4 ACETs ~2=@<” The contents of
the circular dated 24.12.2008 run as follows:

* olefeTedT T TP
TR JFAETH
7 8 J-3(8 )T |
Aforg
TRITT(FS F-8)-37-5/200b-3¢ ¢ ST S0, 385¢ /28 fer™ 2001 |

fams Bae oy AT 2 TSIRT W S~ ATEE DT |

T e ozl FER @, TR oFER NG RS IOH A7 AR o[
SIfIBTETIR = AETT AT W & '@ Fiecas Raca frwsiel e sepre =s

Y199 (ATF @ A3 THFF 2T e B ©ITS &Fe| G 2l HifAd
ittt et TR 17 72 @fSdrms Ry wiovd FioRe o 17 TR qeeT ey
20T, O AFE AR SIfATS 158 2 ors AT (T THIT 25+ &F (Thb) - O WIS
FACS T S (TH) - (© YT FITTIC TSI TR 104 e [ cArorse
I IFNTHL TA© &9 (Fre e/ NfFeifaam e 23- 03- 000 W, Wi
oA/ RNYTT- 05/2000/3) TG Y5 THTIA &FR *M/Trwe FMEHel HeFS
B B 1 o B e S B S e o B B R e = B 1 o I ACE
SR TN &R SR @ @ WA FHCRCeIR AR e S |

3| ST TR R Hed TN FFSIRIY TARI 7% TRz qFerece
T G FTTAC 2 TR PG T AFroT TFelew ¢ o o o[kfze
@Y ST S AW FBER /2@ TR FAE | GTFE AL @ 9 TFNAR
/IR S IR ASH =CF 1|
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29. On 15.04.2010, the Ministry of Establishment issued another circular regarding
transfer of the officers and employees of the completed development project in revenue
budget with the subject heading, Sz g ANET 7 TR /AR 2 ASR AT ~ 2D
w17 The contents of the said circular run as follows:

“ SAGTOH! AT THI
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30. Except the aforesaid Government memorandum, circulars or orders, we do not find
any specific statutory provision to transfer/absorb the officers or employees of the
development project to revenue set up. However, in the circular dated 24.08.2008 it has been
specifically mentioned that after completion of the development project, appointment should
be given in the transferred revenue set up following the related service Rules. As the
Government has got a right to issue executive instructions in the spheres which are not
covered by the Rules, any administrative instructions issued are supposed to be followed. It is
to be remembered that the executive power could be exercised only to fill up the gaps but the
instructions cannot and should not supplant the law, but only supplement the law. No express
power was conferred and in fact cannot be conferred to relax the rules of recruitment.
Broadly speaking, those administrative orders, circulars or instructions do not have any
statutory force and those do not give rise to any legal right in favour of the party aggrieved
and cannot be enforced in a court of law against the Government.

31. On 2™ May, 1995, the Government framed a “Bidhimala” in the name of, “Swa= o5
230S IS T FAYTS Fid MR afresad @ cemprerfadee &fqmem, 19957, In the said Rule
“CF3 #38” has been defined in Rule 2(Ka) as under:
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32. In Rules 2(Ga) the employees of the project has been defined as under:

“Q()  oFER FACEN T 35 TR afee TR » ifi 23ce @2 e wef
Siffd K8 (ToF S SReE) TR MW TRIF AFCR (FF 2 TTF 93 S50
N G T O Ol A O AR FISrT Jeeres TN T e TP 7]
e} I T "

33. On 20" June, 2005, the Government framed another identical Rule in the name of
“TE S 220 A ACECE FIABAS Awa syiRins e ¢ veldEe f[{EET, 200e”. In
the said Rule, the word, “S539 #8” has been defined as under:

3(F) T A7 WL 5 GfPF, 5593 R TICO Yo G, ST SIfFY TS AN W4y 2aT
TR SIS, TRE qresree dPeenR, Definition of development project in Rule 1995 and
Rule 2005 are quite different.

34. The words “Sg3e 2057 TIPS 8 6T 92 [T, 200¢ has been defined as under:
“Q7) “THT AFCHET TPl @ FAGIET I 39 HCH G R » Sifdd TS wo*f G, dvpa T
ST 0 ¥ S| TR AFET P AW (FATSGre (T O @R ddbro A (T N »© Sifee
I CRAFISIRITH ACTT ATEHBA (I AW AT AWML FHAFS! A FIGET; ~

35. The word “fNafireae” has been defined as under:
3(b) “frafrease” =g qrers ACEoH AW ANNFOII *0R (FIF PHPS| FAGAICP AN FEAF
T frafresass;

36. Rule 3 of the said Rules provides non-obstante clause. The contents of which run as

follows:
“ o | RITETT Aty - Srerews @R Sy @ RS, S A o Ty 552 A5 91 @,
T A FAS] @ IR e @ [T [y s 23| 17

37. Rule 4 of the said Rules provides the process of regularization of the officers and
employees in the revenue budget from development project.

“8| FIGT JORs MIACETY ValSs- () TR IR (@ FATO! 8 TR
frafife 1t fafresad w1 913, Fere-

(F) TSR AT (FF 217 ARV 2 (I FNFo] € FAGIE W42 geee™ Hears
PIRITT 17O MR T HeArT Tale I REE Aeed G TP TP AN 7e
AR TP 3230 3263; 43

(%) T& TS A FAGRT ST SO A7 ORI i BIPid SAARFe!
YETE 22T T

() T& FNTS! A FAGMIF ACT SO M ATeFACR 737 BIFAA ARG
2370 23T |

(2) AMETT ACSCHA AN ANRFOIE AW (@ FAFS! I FAOH ST AT go
(OIS AT LT ST QRCeT T3 B 230 Sl TQaaiel FHCT OIRCE GOAFOII
CRON, ST EROII B0 1 7T T A1 T ik 74 wifed ST emi
T fafe© s 13| |
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38. On the same day, that is, on 20.06.2005 another Rule was framed in the name of,
TS TE AFF 220 AT ACEE A WCAeas e 9707 FifRersaet fR{faeT, 200¢”

39. In the said Rule, the word ‘“BHIF &F+I"* has been defined as under:
“(F) TR oFF” WL S TR, dp5aRR IR 2RO YF G TR ACEOTS PR PGP
SIS I APFTIR;”

40. The word ¢ THI #cea I ¢ F3o1a1” has been defined as under:
%) “THI AFCE FUPO] € FAGET I THIF 2AFR (FIF 2w [Eoiee 2331 e
LR AL S G AT (T HIFATS R A3 FHFS| ) FHoE;

41. Rule 3 provides the non-obstante clause which is as under:
“o | AT - Sirews TR o @ @ [N, S 3 o Ty g2 45 T @9, 9]
Tt et ey “i2ed 1

42. Rule 4 provides the provision of “J&1 et «afs |” Ra-7 & 42 owaFeR:

“8 |z FRifRETRRe Afss- () T 0 AT ACECHR (@I *77 AW S fsrifor TLesy Fae
e ey RF-2 wovw e [RiY e Awfe SRiE S9eE 91 cFave, IR 9o [ee obim
TR MRS WRIE T T GIRUHC@ O [ A Awfere A& [EANE [RAw A 552 45w A1
@, TS Afina TS T AFET FAFS! 8 FAORINIT 8 HAATT HREA FET AfGd
I |

(2)T-fRfH(S) @7 AT AT ACHET @FIF A e #Aceq &=y A 2337 CF@ TR 2R
FAFST @ FAGIAICeT FA PRIfReT Far 22330 AT 207 2307 |

(0) % Rifdm w8 2w TaE T BT e gz FfEE bpaee 230 eiarw ALHB !

43. It is clear from those “Bidhimalas” dated 02.05.1995 and 20.06.2005 that before
regularization of the service of the officers and employees absorbed in the revenue budget
from development project, the provisions of regularization as provided in those Bidhimalas,
whichever is applicable, should be followed.

44. The question arises for consideration is as to whether the writ petitioner-respondents
could lay a valid claim of absorption and, thereafter, regularization of their services in the
revenue set up.

45. Creation and sanction of post is a prerogative of the executive or legislative authority
and the Court cannot arrogate to itself this purely executive or legislative function. The
creation and abolition of post, formation and criteria structure/re-structure of cadre,
prescribing the source and mode of recruitment and qualification and criteria of selection, etc.
are matters which fall within the exclusive domain of the employer. Although the decision of
the employer to create or abolish post or cadre or to prescribe the source or mode of
recruitment and lying down the qualification etc. is not immune from judicial review. The
Court ought to be always extremely cautious and circumspect in tinkering with the exercise
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of discretion by the employer. The power of judicial review can be exercised in such matter
only if it is shown that the action of the employer is contrary to any constitutional or statutory
provision or is patently arbitrary or malafide.

46. When a person enters into a temporary employment or gets engagement on a
contractual basis or as casual employees and the engagement is not based on a proper
selection as recognized by the relevant rules and procedures, he is well aware of the
consequence of the appointment being temporary, casual or contractual in nature. It is
recognized that no Government order, notification or circular can overide the statutory rules
framed under the authority of law. During the course of argument various orders of the
Courts both interim and final were brought to our notice. The purport of these orders more or
less was the issue of direction for continuation or absorption/regularization/confirmation
without referring to the legal position. It is settled provision of law that all appointment shall
be made in accordance with the recruitment Rules. From the judgment it appears to us that
the High Court Division failed to differentiate between absorption and regularization. It is
necessary to keep in mind that there is distinction between absorption, regularization and
confirmation of service in the service jurisprudence. The Government is bound to follow the
law and have the selection of the candidates made as per recruitment Rules and the
appointment shall be made accordingly. The Government is also controlled by the economic
consideration. The viability of the department or the instrumentality of the Project is also of
equal concern for the Government. The Government works out the scheme taking into
consideration the financial implication and economic aspect of the matter. The Court ought
not to impose a financial burden on the Government by making such type of direction. The
Government is the better judge of the interests of the general public for whose service is
necessary for its set up.

47. The High Court Division in some cases directed the Government or its
instrumentalities to absorb/regularise the writ petitioners even though no vacancies were
available for them. Such directions, in fact, amount to directions for creating vacancies and to
give new appointment ignoring the Public Service Commission and also ignoring the Rules
framed for the appointment of Gazetted Officers or Non-Gazzetted Officers, whichever is
applicable. It would not be unusual to term such type of appointment, as “back door
appointment” bypassing the Public Service Commission and ignoring the law. The
appointment to the public posts should ordinarily be made by regular recruitment through the
prescribed agency following legally approved method consistent with the requirements of
law.

48. In the case of State of Karnataka Vs. Umadevi , reported in (2006) 4 SCC page 1 the
Constitution Bench of the Supreme Court of India considered such question and observed
that a class of employment which can only be called “litigious employment” has risen like a
phoenix seriously impairing the constitutional scheme. It was further observed that the Court
has also on occasions issued directions which could not be said to be consistent with the
constitutional scheme of public employment. Such directions are issued presumbly on the
basis of equitable considerations or individualisation of justice. The question arises, equity to
whom? Equity for the handful of people who have approached the Court with a claim, or
equity for the teeming millions of the country seeking employment and seeking a fair
opportunity for competing for employment? When one side of the coin is considered, the
other side of the coin has also to be considered and the way open to any Court of law or
justice, is to adhere to the law as laid down by the Constitution and not make directions,
which at times, even if they do not run counter to the constitutional scheme, certainly tend to
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water down the constitutional requirements. The power of a State as an employer is more
limited than that of a private employer inasmuch as it is subject to constitutional limitations
and cannot be exercised arbitrarily.

49. It was further observed:

“With respect, why should the State be allowed to depart from the normal rule and
indulge in temporary employment in permanent posts? This Court, in our view, is
bound to insist on the State making regular and proper recruitments and is bound not
to encourage or shut its eyes to the persistent transgression of the rules of regular
recruitment. The direction to make permanent-the distinction between regularisation
and making permanent, was not emphasized here-can only encourage the State, the
model employer, to flout its own rules and would confer undue benefits on a few at
the cost of many waiting to compete.”

50. We shall now advert to the question whether the respondents can invoke the doctrine
of promissory estoppel or legitimate expectation for supporting their claim. This part of the
respondents’ claim is founded in the assertion made in the Development Project Proposal
(PP) wherein it has been mentioned:

13.After completion, whether the Yes
project needs to be transferred to the After completion of the project with
revenue budget. assets and manpower should be
transferred to revenue budget.

51. Mr. Mahmud in his submission mostly relied upon such specific assertion in the PP
and submitted that in view of such specific assertion the respondents legitimately expected
that their service would be transferred to the revenue budget. He added that, in fact, it was the
written promise of the appointing authority and the same was duly approved by the
Government.

52. The word “should” has been used in the P.P. So, it cannot be treated as promise as
the word “shall” has not been used in the P.P. Moreover, P.P. is an internal document of a
Project. The terms and conditions of the appointment of the writ petitioners shall be
governmed by their respective advertisement for appointment in the Project, their
appointment letters and respective contract. The question is, whether the rule of promissory
estoppel or doctrine of legitimate expectation could be invoked in the particular facts and
circumstances of the matter.

53. The basic principle is that the plea of estoppel cannot be raised to defeat the
provisions of statute. The rule of promissory estoppel cannot be invoked for the enforcement
of a promise which is contrary to law or outside the authority of the persons making the
promise. Such principle cannot be used or invoked to compel the Government or public
authority to act contrary to law or against a statute. There is no estoppel against law and at
any rate the abstention of the Government in absorving the writ petitioners in the revenue
budget does not attract the law of estoppel. The Court will refuse to invoke the principles of
promissory estoppel/equitable estoppel since there are specific laws providing the procedures
of appointment in the posts for which the writ petitioners were seeking absorption. Such
doctrine cannot be allowed to operate so as to override the clear words of statute.

54. Mr. Mahmud submits that the writ petitioners legitimately expected that their service
would have been absorbed in view of the expressed assurance.
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“Legitimate expectations” are those expectations which travel beyond enforceable
legal rights provided they have some reasonable basis.

In Halsbury's laws of England (Fourth Edition), the doctrine of legitimate expectation
has been described in the following words :

"A person may have a legitimate expectation of being treated in a certain way by an
administrative authority even though he has no legal right in private law to receive
such treatment. The expectation may arise either from a representation or promise
made by the authority, including an implied representation, or from consistent past
practice."

55. In Union of India and others vs. Hindustan Development Corporation and others
reported in (1993)4SCC 433 Supreme Court of India considered the doctrine of legitimate
expectation and held :

"For legal purposes, the expectation cannot be the same as anticipation. It is different
from a wish, a desire or a hope nor can it amount to a claim or demand on the ground
of a right. However earnest and sincere a wish, a desire or a hope may be and
however confidently one may look to them to be fulfilled, they by themselves cannot
amount to an assertable expectation and a mere disappointment does not attract legal
consequences. A pious hope even leading to a moral obligation cannot amount to a
legitimate expectation. The legitimacy of an expectation can be inferred only if it is
founded on the sanction of law or custom or an established procedure followed in
regular and natural sequence. Again it is distinguishable from a genuine expectation.
Such expectation should be justifiably legitimate and protectable. Every such
legitimate expectation does not by itself fructify into a right and therefore it does not
amount to a right in the conventional sense."

56. In Punjab Communications Ltd. vs. Union of India reported in (1994) 4SCC 727 the
Indian Supreme Court observed as under :
"The principle of ‘legitimate expectation' is still at a stage of evolution. The principle
is at the root of the rule of law and requires regularity, predictability and certainty in
the Government's dealings with the public. The procedural part of it relates to a
representation that a hearing or other appropriate procedure will be afforded before
the decision is made. ...

57. However, the more important aspect is whether the decision-maker can sustain the
change in policy by resort to Wednesbury principles of rationality or whether the court can go
into the question whether the decision-maker has properly balanced the legitimate
expectation as against the need for a change. ... In sum, this means that the judgment whether
public interest overrides the substantive legitimate expectation of individuals will be for the
decision-maker who has made the change in the policy. The choice of the policy is for the
decision-maker and not for the court. The legitimate substantive expectation merely permits
the court to find out if the change in policy which is the cause for defeating the legitimate
expectation is irrational or perverse or one which no reasonable person could have made."

58. In Dr. Chanchal Goyal (Mrs.) vs. State of Rajasthan [2003 (3) SCC 485], the
appellants claim for absorption in the regular cadre/regularization of service was rejected by
the High Court. While approving the orders the Supreme Court of India observed :

“On the facts of the case delineated above, the principle of legitimate expectation has
no application. It has not been shown as to how any act was done by the authorities
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59.

which created an impression that the conditions attached in the original appointment
order were waived. Mere continuance does not imply such waiver. No legitimate
expectation can be founded on such unfounded impressions. It was not even indicated
as to who, if any, and with what authority created such impression. No waiver which
would be against requisite compliances can be countenanced. Whether an expectation
exists is, self-evidently, a question of fact. Clear statutory words override any
expectation, however founded."

In State of Karnataka vs. Umadevi (supra), the Constitution Bench referred to the

claim of the employees based on the doctrine of legitimate expectation and observed as

under:

60.

"The doctrine can be invoked if the decisions of the administrative authority affect the
person by depriving him of some benefit or advantage which either (i) he had in the
past been permitted by the decision-maker to enjoy and which he can legitimately
expect to be permitted to continue to do until there have been communicated to him
some rational grounds for withdrawing it on which he has been given an opportunity
to comment; or (ii) he has received assurance from the decision-maker that they will
not be withdrawn without giving him first an opportunity of advancing reasons for
contending that they should not be withdrawn."

In Ram Pravesh Singh vs. State of Bihar [2006 (8) SCC 381], a two-Judges Bench

considered the question whether the employees of Futwah Phulwarisharif Gramya Vidyut
Sahakari Samiti Ltd., which was a cooperative society, could claim absorption in the services
of Bihar State Electricity Board by invoking the doctrine of legitimate expectation. The facts
of that case show that the society was brought into existence by the State Government, the
Electricity Board and the Rural Electrification Corporation for effective implementation of
Rural Electrification Scheme meant for better distribution of electricity to rural areas, but the
license of the society was revoked in the year 1995 and the Board refused to absorb the
employees of the society. The Single Judge and Division Bench of the High Court declined to
interfere with the decision of the Board. Supreme Court of India dismissed the appeal of the
employees and observed :

"What is legitimate expectation? Obviously, it is not a legal right. It is an expectation
of a benefit, relief or remedy, that may ordinarily flow from a promise or established
practice. The term "established practice" refers to a regular, consistent, predictable
and certain conduct, process or activity of the decision-making authority. The
expectation should be legitimate, that is, reasonable, logical and valid. Any
expectation which is based on sporadic or casual or random acts, or which is
unreasonable, illogical or invalid cannot be a legitimate expectation. Not being a
right, it is not enforceable as such. It is a concept fashioned by the courts, for judicial
review of administrative action. It is procedural in character based on the requirement
of a higher degree of fairness in administrative action, as a consequence of the
promise made, or practice established. In short, a person can be said to have a
"legitimate expectation" of a particular treatment, if any representation or promise is
made by an authority, either expressly or impliedly, or if the regular and consistent
past practice of the authority gives room for such expectation in the normal course. As
a ground for relief, the efficacy of the doctrine is rather weak as its slot is just above
"fairness in action" but far below "promissory estoppel”. It may only entitle an
expectant: (a) to an opportunity to show cause before the expectation is dashed; or (b)
to an explanation as to the cause for denial. In appropriate cases, the courts may grant
a direction requiring the authority to follow the promised procedure or established
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practice. A legitimate expectation, even when made out, does not always entitle the
expectant to a relief. Public interest, change in policy, conduct of the expectant or any
other valid or bona fide reason given by the decision-maker, may be sufficient to
negative the "legitimate expectation". The doctrine of legitimate expectation based on
established practice (as contrasted from legitimate expectation based on a promise),
can be invoked only by someone who has dealings or transactions or negotiations
with an authority, on which such established practice has a bearing, or by someone
who has a recognised legal relationship with the authority."

61. After noticing the judicial precedents on the subject, the Supreme Court of India held
that employees of the erstwhile society cannot invoke the theory of legitimate expectation for
compelling the Board to absorb them despite its precarious financial condition.

62. In the case of Union of India V. P.K. Choudhury reported in AIR 2016 SC 966 it has
been observed that legitimate expectation as a concept arises out of what may be described as
a reasonable expectation of being treated in a certain way by an administrative authority even
the person who has such as expectation; no right in law to receive the benefit expected by
him. Any such expectation can arise from an express promise or a consistent course of
practice or procedure which the person claiming the benefit may reasonbly expect to
continue. Expectation may be derived from either-

(1) an express promise or representation;

[Attorney General of Hongkong Ng Yuen shiv (1983)2 Ac 629]

or

(2) A representation implied from established practice based upon the past actions or the
settled conduct of the decision makers.

[R.V. Secretary of State for Home Dept. (1987) IWLR 1482]

63. Before applying the principle the Courts have to be cautious. It depends on the facts
and recognized general principles of administrative law applicable to such facts. A person
who bases his claim on the doctrine of legitimate expectation, in the first instance, must
satisfy that there is a foundation, that is, he has locus-standi to make such claim. Such claim
has to be determined not according to the claimant’s perception but in the public interest.

64. The doctrine of legitimate expectation can neither preclude legislation nor invalidate a
statute enacted by the competent legislature. The theory of legitimate expectation cannot
defeat or invalidate a legislation which is otherwise valid and constitutional. Legitimate
expectations must be consistent with statutory provisions. The doctrine can be invoked only if
it is founded on the sanction of law. Clear statutory words override any expectation, however
well-founded.

65. It is open to the Government to frame, reframe, change or rechange its policy. If the
policy is changed by the Government and the Court do not find the action malafide or
otherwise unreasonable, the doctrine of legitimate expectation does not make the decision
vulnerable. The choice of policy is for the decision maker and not for the Court. While
dealing with public policy in juxtaposition with the doctrine of legitimate expectation, the
following observations of Lord Diplock in Hughes v. Department of Health & Security
(1985) 2WLR 866 must always be kept in view by a Court of law:

“Administrative policy may change with changing circumstances, including changes
in the political complexion of Governments. The liberty to make such changes is
something that is inherent in our constitutional form of government.”
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66. An expectation, fulfillment of which requires that a decision-maker should take an
unlawful decision cannot be said to a legitimate expectation. This is based on the doctrine
that can be no estoppel or legitimate expectation against a statute (Wade: Administrative
Law, (2005)p.p 376.

67. In the instant case, the employment notification dated 20.03.2011 it was specifically
stated, “TT @ G FM TGN SO e 7w Sfmess 2332 FEifos @@ 57, 72 o
AP (0 G Neaees e e R e s 2o ware WRae S AR | In the
appointment letter it was categorically stated,

F | @ e o s fofes ofFg seere TR & ey 2804 |

9| (I TR e Il @ @ e 2l et e a1 T |

T | FF (W (0T i~ Sipat 20 SRS ofa R o4y 23 | Each of the appointees,
thereafter, executed an agreement specifically stipulating that, “2%® WM ¥ 93 @
SR 7Aq AR o155 21 1" The conditions of service of officers and employees appointed to
the temporary posts of project are to be regulated by the terms of the contract and
appointment letter.

68. We have already found that there is specific laws in the names of the Gazetted
Officers (Department of Livestock Service) Recruitment Rules, 1984, the Non-Gazetted
Employees (Department of Livestock Service) Recruitment Rules, 1985 and the Bangladesh
Civil Service, Recruitment Rules, 1981 for the purpose of appointment of the officers in the
Department of Livestock Service of the Government. All those laws categorically provide
that the Public Service Commission shall recommend the best candidates on holding legally
approved rigorous selection process for appointment to be made by President of the Republic.
The Public Service Commission is to ensure selection of best available persons for
appointment to a post to avoid arbitrariness and nepotism in the matter of appointment. The
PSC is constituted by persons of high ability, varied experience and of undisputed integrity
and further assisted by experts on the subject. Whenever the Government is required to make
an appointment to a high public office, it is required to consult the PSC.

69. The instant project was launched under the Directorate of Livestock, Ministry of
Fisheries and Livestock. Every appointment was given on contract basis and in the respective
appointment letter it was categorically stated that after completion of the Project as per terms
of the appointment letter and instrument of contract should be treated as the order of release.

70. In the judgment of the High Court Division, we have found that the writ respondents
were directed to regularize/absorb the writ petitioners under the revenue budget with
continuity of service and other benefits subject to availability of the same/equivalent posts
provided that the writ petitioners have requisite qualifications. While drawing such
conclusion, the High Court Division relied upon the case of Government of Bangladesh,
represented by the Secretary, Ministry of Labour and Manpower and others Vs. Mohammad
Anisur Rahman and others reported in 18 MLR(AD)page 372.

71. In the cited case this Division has observed,
“Having considered the project pro-forma and other materials-on-record, the High
Court Division found that the Government made a clear promise and commitment to
transfer or absorb the writ petitioners in revenue budget. The High Court Division
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took into consideration that the Executive Committee of the National Economic
Council (ECNEC) at its meeting dated 31.12.2007 had taken decision to transfer all
personnel of the development project to the revenue budget and accordingly, all
concerned were directed to take necessary steps to transfer all completed development
project to the revenue set up. The High Court Division came to a finding that the
conduct and the policy of the Government created legitimate expectation of the writ
petitioners and such expectation has now become a vested and indefeasible right to be
absorbed and regularized in the revenue budget.

72. What is important to note here is that admittedly, the project started on 01.07.2001
and ended on 30.06.2009. Since the project started after 30.06.1997, the writ petitioners
would not be automatically absorbed in the revenue budget. Though they have the legitimate
expectation to be absorbed in the revenue budget such expectation can only be implemented

subject to availability of the posts in the Bureau of Manpower Employment and Training
(BMET).”

73. In the cited case it was further observed,

“In the light of the findings made before, we are inclined to dispose of the leave-
petition with the following observations:

(a) The leave petitioners are directed to absorb the writ petitioners-respondents under the
revenue budget subject to availability of same/equivalent posts under the Bureau of
Manpower Employment and Training provided that they have the requisite
qualification.

(b) In the event of non availability of adequate vacant posts to absorb the writ petitioners-
respondents, the authority shall not make any recruitment in BMET in future until the
writ petitioners are absorbed provided that they have requisite qualification.

(c) The writ petitioners-respondents are entitled to salaries and other benefits only for the
period of rendition of their service.”

74. In the cited case it is not clear from the employment notification and other materials
that whether the statutory provisions provided for selection process and appointment of the
officers and employees as well as Government circular with subject heading, “Sq= g

AR *f SO +m A et Fe<”  dated 24.12.2008 were complied with or not.

75. When a person enters a temporary employment or gets engagement as a contractual
employee and such engagement is not based on legally approved selection process as
recognized by the rules or procedure, he is aware of the consequences of the appointment
being temporary or contractual in nature. Such a person cannot invoke the theory of
legitimate expectation for being regularized in the post when an appointment to the post
could be made only by following the legally approved procedure for selection provided in the
Rules quoted earlier. Since the recommendation of Public Service Commission is statutory
requirement, before regularization of service, such recommendation must be accorded. The
plea of legitimate expectation of the employees can not be raised which is contrary to
statutory provisions. The legitimate expectation of an incumbent, if there be any, would not
override the statutory provision to the contrary even if he continued in a temporary service by
several orders of extension. The instant direction was given mainly on the ground of
legitimate expectation of the writ petitioners inasmuch as we have already observed that the
doctrine of legitimate expectation cannot override the statutory provision. Such doctrine
would not have application where the legislature has enacted a statute. The theory cannot be
pressed into service if its invocation would defeat or invalidate a legislation enacted by the
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legislature. It is not understandable as to how the service of the officers are to be regularized
without recommendation of the Public Service Commission ignoring specific statutory
provisions. That is, the High Court Division directed to regularize the service of the writ
petitioners of this writ petition totally ignoring specific provisions provided in the statute as
well as the circular dated 24.12.2008. The constitutional scheme which our country has
adopted does not contemplete any back door appointment.

76. We have gone through the “Bidhimalas”, 1995 and 2005. Both the “Bidhimalas” were
promulgated by the President of the Republic pursuant to the power conferred under article
133 of the Constitution in consultation with the Public Service Commission as per provision
of article 140(2) of the Constitution. In wewagvjv, 2005 a non-obstante clause has been
provided in Rule-3 stating that- “o | RGN 2ar=y- Serews Iore Sy @ [, stew q Feacs

2] 52 AP A (@ TSI AFET FAFS] ¢ FAORAT (@ @ [REER [Fyeen FEw 2309 17 82
fIfssIeT, 00¢ “THAN & has been defined as < THAT &+ L 5 @AfeT, 3592 32
23O Vo (1 G, o533 SIffY #L@ INAF T &P RSN I Sewe, THI ACGD

&3 | That is, by this definition development project has been used for limited purpose
in respect of those Projects which were started on and from 09.04.1972 and ended on
30.06.1997. On perusal of the wewagvjv, 2005 it appears that by that “Bidhimala”,
“Bidhimala” 1995 has not repealed expressly but overriding effect has been given using the
aforesaid non-obstante clause. Maxwell on the interpretation of statues (Twelfth Edition)
observed that a later statute may repeal an earlier one either expressly or by implication. But
repeal by implication is not favourable to the Courts. If, as with all modern statutes, the later
contains a list of earlier enactments which it expressly repeals, an omission of a particular
statute from the list will be a strong indication of an intention not to repeal that statute. If,
therefore, earlier and later statutes can reasonably be construed in such a way that both can be
given effect to, this must be done. And when the later Act is worded in purely affirmative
language, without any sort of negative expression or implied, it becomes even less likely that
it was intended to repeal the earlier law. In the case of Municipal Council V. T.J. Joseph
reported in AIR 1962 SC 922 it was observed that the legislature while enacting a law is
aware of the existing laws of the same subject and hence if the legislature does not make a
provision repealing the earlier law it does not indicate an intention to repeal the existing law.
The “Bidhimala” 1995 is still in force.

77. In ff&set, 1995 we have found that the “deveopment project” has been defined as
under:

F) T AFF” O T IS A AOPE (@ A AFF Sob© HAF N WER d9 SifFd
ST FIET AT B ~YHS 3ANZ I 22 @ A3 S@w 2497 | In both the “Bidhimalas”
identical procedure of regularization of the service of the officers and employees from
development project to revnue budget have been provided. In 1995, “Bidhimala” the same
has been provided in Rule 3 with the heading “fafires=e “=fs” and in Bidhi-4 of Bidhimala,
2005 with the heading “are® et e #&fo 1” In both the Bidhimalas it has been
provided that-

‘e TG (T #[TA TARS O AWE (T FHF] ¢ FAGIAN 7B eveel e
I evfere et ffs a1 et a1 e orfe @t AR arrr w ReE F99

ST et &8 Seprae 2300 286 17

78. For the purpose of regularization of the service in the revenue budget from
development project other legal requirements which have been provided in the “Bidhiamala”
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should be followed. Those are : (¥) “C& TS A FAGRIA AEA ICECH N FATOFACR i
bIFAIA (RRIRFS! AfFCe 2R |17 €=F (7) TS TS I IAGAIF A6d ACHod #m  fTafvesacer &7
BRI siceTHe< 2200 28 | And another important precondition for regularization, which has
been provided in both the “Bidhimalas” is: “3¥ IR ANSSEE @ AW FHRHER FAfIET
GR FRMEE SeeRiREge @FF A [eiin mgfe I IR IR/ I e ks 8@
That is, it is to be examined for regularising the service of an incumbent to revenue budget
that he was appointed in the development project following the service Rules provided by the
legislature; there must be continuity of service; service record in the development project
must be satisfactory and the Public Service Commission must recommend in respect of the
posts described in the schedule of the relevant law and, in other cases, must be recommended
by departmental promotion committee or selection committee. Government cannot use its
executive power to circumvent requirements of statutory rules. No body is entitled to flout
the Rules.

79. One thing is clear from the Rules that since the Rules provide the provisions of
frfireact =afs” “mdel @ «2F “aFEa IFaer A", of the employees who served in the
project, it is apparent that the laws did not prohibit the provision of absorption and, thereafter,
regularization of the officers and employees of the development project to revenue budget. It
is entirely for the Government to take policy decision considering the facts, circumstances,
viability and future necessity of the project subject matter whether or not to absorb the
services of the project employees in the revenue set up. However, policy decision once taken
should apply equaly and uniformly. Simultaneously, it is to be remembered that absorption of
project employees, who obtained employment by taking recourse to back door method, is
violative of the constitutional scheme as the appointments have to be made on merits of the
candidates. Finally, such absorption and thereafter, regularization must be processed and
done following the Government instructions as well as the statutory provisions as mentioned
earlier.

80. It is to be remembered that before regularization in the revenue budget in respect of
the posts scheduled to be recruited by the Public Service Commission, recommendation of
the Public Service Commission must be accorded. Similarly, recommendation of
departmental promotion committee or selection committee is to be accorded for the posts
which are not to be recruited by the Public Service Commission. That is, if the service of the
officers and employees is transferred/absorbed in the revenue budget upon due compliance
with the circular issued under Memo No. TR-H(78 I-8)-37-5/00b-3¢ ¢ S S0, 385¢/38
S 200t then the service of the officers and employees of those transferred project should
be regularized following the provisions of the applicable “Bidhimala” as quoted earlier.
However, “i®¢ Tx9 A5 20O 6@ TG0 2w RIeR v @1 fAifeersad [fEser, ooe”
provides special privilege of relaxation of age limit of employees of development budget for
participation for getting employment in the posts of revenue budget. That is, the legislature,
considering the experience and disadvantageous position of the officers and employees of the
Development Project, has provided such special privilege to them since they have lost their
valuable times while serving in the Projects.

81. Since the provisions of “Bidhimalas” are statutory provisions the authority concerned
must comply with the provisions of the “Bidhimalas” as quoted earlier before regularization
of absorbed officers and employees in the revenue set up. However, this Court, is bound to
insist the Government making regular and proper recruitments and is bound not to encourage
or shut its eyes to the persistent transgression of the rules of regular recruitment. No court can
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direct the Government or its instrumentalities to regularize the service of the officers and
employees of the development project in the revenue budget in the cases where statutory
requirements have not been fulfilled. Regularization cannot be claimed as a matter of right. It
is statutory requirement that opportunity shall be given to eligible persons by public
notification and recruitment should be according to the valid procedure and appointment
should be of the qualified persons found fit for appointment to a post or an office under the
Government. When the High Court Division is approached for relief by filing writ petition,
necessarily the High Court Division has to ask itself whether the person before it had any
legal right to be enforced or not. It can not be directed to devise a third mode of selection.

82.

9.

10.

11.

12.

13.

14.

15.

16.

Accordingly, it is observed that:

The legitimate expectation would not override the statutory provision. The doctrine of
legitimate expectation can not be invoked for creation of posts to facilitate absorption
in the offices of the regular cadres/non cadres. Creation of permanent posts is a matter
for the employer and the same is based on policy decision.

While transferring any development project and its manpower to revenue budget the
provisions provided in the notifications, government orders and circulars quoted
earlier must be followed. However, it is to be remembered that executive power can
be exercised only to fill in the gaps and the same cannot and should not supplant the
law, but only supplement the law.

Before regularization of service of the officers and employees of the development
project in the revenue budget the provisions of applicable “Bidhimala” must be
complied with. Without exhausting the applicable provisions of the “Bidhimala” as
quoted above no one is entitled to be regularised in the service of revenue budget
since those are statutory provisions.

The appointing authority, while regularising the officers and employees in the posts
of revenue budget, must comply with the requirements of statutory rules in order to
remove future complication. The officers and employees of the development project
shall get age relaxation for participation in selection process in any post of revenue
budget as per applicable Rules.

A mandamus can not be issued in favour of the employees directing the government
and its instrumentalities to make anyone regularized in the permanent posts as of
right. Any appointment in the posts described in the schedule of Bangladesh Civil
Service Recruitment Rules, 1981, Gazetted Officers (Department of Live Stock
Service) Recruitment Rules, 1984 and Non-gazetted Employees (Department of Live
Stock Service) Recruitment Rules, 1985 bypassing Public Service Commission should
be treated as back door appointment and such appointment should be stopped.

To become a member of the service in a substantive capacity, appointment by the
President of the Republic shall be preceded by selection by a direct recruitment by the
PSC. The Government has to make appointment according to recruitment Rules by
open competitive examination through the PSC.

Opportunity shall be given to eligible persons by inviting applications through public
notification and appointment should be made by regular recruitment through the
prescribed agency following legally approved method consistent with the
requirements of law.

It is not the role of the Courts to encourage or approve appointments made outside the
constitutional scheme and statutory provisions. It is not proper for the Courts to direct
absorption in permanent employment of those who have been recruited without
following due process of selection as envisaged by the constitutional scheme.
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83. In view of the discussion made above and since it is not apparent from the judgment
of the High Court Division and other materials available in the record that the procedure
provided in the Government notification, circulars or orders and the process of appointment
indicated in the “Bidhimalas™ 1995 or 2005 have been followed duly for appointing the writ
petitioners and that they are no longer in service in view of terms of appointment letters and
contracts, the direction of the High Court Division to absorb/regularise their service giving
continuity of the same can not be approved. So, the same is set aside.

84. In the light of the observation made above, the appeal and review petition are
disposed of.



