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JUDGMENT

Hasan Foez Siddique, J: This appeal is

directed against the judgment and order dated
09.03.2006 passed by the High Court Division
in Writ Petition No.4717 of 2001 making the
Rule absolute.

The relevant facts, for disposal of this
appeal, are that the writ petitioners were
the representatives of the registered
association of the officers and employees of
Bangladesh Parliament, namely, ‘Bangladesh
Jatiya Sangshad Sachibalaya Karmakarta-o-
Karmachari Kalyan Samity’ (hereinafter refer
to as "“Samity”). They challenged the amended
Rule 7 of oM A INde! € INoil e f[fqwem, 558
(hereinafter refer to Service Rules, 1994)
pursuant to which appointment by way of
absorption was provided which  adversely
affected the seniority of the existing

officers and employees of the Parliament



Secretariat. The writ petitioners were
appointed in the Bangladesh Parliament
Secretariat 1in accordance with Parliament
Secretariat Officer and Employees Recruitment
Rules, 1982 (the service Rules, 1982). The
Parliament, exercising the power conferred
under Article 79 of the Constitution, enacted
Parliamentary Secretariat Act, 1994
(hereinafter refer to as Act, 1994). As per
provision of Section 10 of the said Act,
1994, the officers and employees of the
Parliamentary Secretariat will be recruited
in accordance with the service Rules, to be
framed with a condition that till framing
Rules, the Service Rules, 1982 should be
followed. They stated that in Section 11 of
the said Act it has been stipulated that the
service conditions of the officers and
employees of Parliament Secretariat should
be governed by the Rules applicable for the
officers and employees of the Republic. The
writ respondents No. 2, exercising power
conferred under Section 21 of the Act, 1994,
framed Service Rules, 1994 and in the Service
Rules, 1994 the appointment procedures

including appointment by way of absorption



has been provided. In Rule 7 of the Service
Rules, it has been stipulated that on the day
of enactment of the Act, 1994 the persons who
were on deputation in the said Secretariat
could be absorbed in the Parliament
Secretariat. On 29.05.2000, writ respondent
No.2 amended the Rule 7 to the effect that
the officers and employees working in the
Parliament 1in any manner till 31.12.2000 may
be absorbed i1f thelr service 1s deemed
essential. The writ Respondent No.2, by
notification dated 3¢ July, 2001 framed a
“Nitimala” namely “Parliamentary Secretariat
Absorbed Employees Seniority Nitimala, 2001”
(Nitimala, 2001). Pursuant to the amendment
dated 29.05.2000, the writ respondent Nos.
12-32 were absorbed 1n the service of the
Parliament Secretariat. Being aggrieved by
the aforesaid amended Rule ©No.7 of the
Service Rules 1994, the seniority “Nitimala”,
2001 as well as the absorption of the writ-
respondents No.12-32, the writ-petitioners
filed instant writ petition and obtained the

Rule.



The High Court Division, by its Jjudgment
and order dated 09.03.2006, made the Rule
absolute declaring the amended Rule No.7 of
the Service Rules, 1994, ‘Nitimala’ 2001, and
absorption of the writ Respondent Nos. 12-32
have been done without lawful authority and
were of no legal effect. Against the said
judgment, the writ Respondent Nos. 12-25
preferred Civil Appeal No.234 of 2007 wupon

getting leave.

Mr. Qamrul Haque Siddique, learned
Advocate appearing for the appellant, submits
that Section 10(1) of the Act, 1994 provides
that officers and employees of the Parliament
Secretariat shall be appointed in accordance
with procedure provided by the Service Rules
and Section 10(2) of the said Act, 1994
provides that the officers and employees
working in the Parliament Secretariat before
enactment of Act, 1994 shall be ‘deemed’ to
be officers and employees to the Parliament
Secretariat from the date of enforcement of
the Act, 1994 Dbut officers and employees
working on deputation are excluded from the

deeming clause. He submits that in Section



10(1) of the Act, 1994 contemplates the
provision of framing of Rules for purpose of
recruitment of the officers and employees in
the Secretariat. Section 21 of the Act
empowers the Speaker to frame Rules, by
Gazette Notification, 1in consultation with
Parliament Secretariat Commission. He further
submits that the officers and employees
working on deputation will be deemed to be
officers and employees of the Parliament
Secretariat. Service Rules, 1994 provided
provisions for the recruitment in the
Parliament Secretariat in five ways including
“absorption” which is the 5% one. He, lastly,
submits that by the amended Rule 7 the
dateline of absorption was extended from
18.05.1994 to 31.12.2000 and the said
dateline was fixed by the Rules framed by the
Speaker, the High Court Division erred in law
in declaring the amended Rule 7 ultra-vires
the Act, 1994 and the Constitution and also

declaring the aforesaid ‘Nitimala’ void.

Mr. A.M. Aminuddin, learned Attorney
General appearing for the Respondent No.3,

supported the appeal and submits that along



with other methods of
appointment/recruitment, Rule 7 of the
Service Rules, 1994 provided an option for
absorption for the persons who had been
working in the Parliament on deputation on
the day of promulgation of Act, 1994 with
effect from 18.05.1994 and subsequently by
amending Rule 7 of the Service Rules, 1994
the cutoff date was shifted from 18.05.1994
to 31.12.2000. Such amended Rule 7 has not in
any manner affected the service conditions of
officers and employees who have been serving
before promulgation of Service Rules, 1994 in
the Parliament Secretariat. There was no
reason for anyone to be aggrieved by this
amendment. He further submits that with a
view to achieve in the object of Article 79
of the Constitution and 1in exercise of the
power conferred article 79 (2) of the
Constitution, the Parliament enacted the
Parliament Secretariat Act, 1994. Under
Section 21 of the said Act ©power was
delegated with the Speaker to frame Service
Rules. Rule 7 was amended exercising such
power, the High Court Division erred in law

in declaring the impugned amendment void.



Mr. Abdul Wadud Bhuiyan, Senior Counsel
appearing for the Respondent Nos.19-26
submits that Rule 7 of the Rules, 1994 as
amended on 29.05.2000 1is in excess of the
power of the Speaker wunder the Act and
adversely affected the service conditions of
the existing employees of the Parliament
Secretariat, the High Court Division rightly
declared the Rule 7 ultra-vires the Act. He
submits that Rule 7 of the Service Rules,
1994 as framed on 6™ November, 1994 provides
the provision of absorption of only those
officers and employees who were directly
appointed by the Government or employed on
deputation on the date of the coming 1into
force Parliament Secretariat Act, 1994, if
their service 1s considered indispensable.
But Section 11 of the Act, 1994 provides that
the subject to the provisions of the Act, the
conditions of the service applicable to the
persons appointed 1in «civil ©posts of the
Republic will be applicable to the officers
and employees of the Parliament Secretariat.
Service Rules, 1994 provides that no direct
appointment can be made to any post accept

class IIT & v employees without



recommendation of the commission which means
Bangladesh Public Service Commission. He
submits that the High Court Division upon
proper appreciation of the materials on

record rightly made the Rule absolute.

The moot question for determination 1in
this appeal is as to whether the amended Rule
7 of the Service Rules, 1994; the \ AR CEre!
qifsael, wod’  and absorption writ Respondent
appellants were rightly declared wvoid by the

High Court Division or not.

The Parliament Secretariat is an
independent constitutional and statutory body
which functions under the guidance and
control of the Speaker. The Parliament
Secretariat 1s part of the second organ of
the State. The Speaker is the executive head
of the Parliament Secretariat. In the
discharge of the constitutional and statutory
responsibility, the Speaker of the Parliament
is assisted by the officers and staffs of
Parliament Secretariat. The main activity of
the Secretariat 1is to provide secretarial
assistance and support to the functions of

the Speaker and Parliament. Article 79(1) of



10

the Constitution provides the provision that
the Parliament shall have its own
Secretariat. Clause 2 of Article 79 provides
that Parliament may, by law, regulate the
recruitment and conditions of service of
persons appointed to the Secretariat of
Parliament. Exercising the power conferred
under Article 79 of Constitution, the
Parliament enacted e AW AT W3, 3558 (the
Act, 1994). The preamble of the said Act 1is
relevant here to reproduce for perusal of the

object of the said Act which runs as follows:

“ajdlefeTedl JIGTIACH ALRLTTR A ORI SCor*l) SRR TS
AW ABIET 107 4R TFA IHFS! ¢ FAGRCE I ¢ T *E R
fRi elertee & Srafe w1y |

@ARY deeredl AGNTER AR U SRS Sy S
TSI ATM ABAERR 107 G TFF FHe! @ TG Wl ¢ T
WEMZ T [T QoIF AT 8 ATATT; CTRY o7l [z =T
YR 30 R 1”7

Section 3 (3) of Act 8 of 1994 provides,

“Section 3 (3) “Wiom Afvqew [(fy @ fAdifae mafers
e FIF9! ¢ TGN TN 5o 23071 ”7

Section 5 of the said Act provides the
power of the Speaker of the Parliament which

runs as follows:
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Section 51 “iom AMDIEER F99 - (3) ASWM ADIEER
2MTS AT ~APIEE TF T A |

(R) ™R - O 9T MRy TR A e w3l [y i e
(P FAFOR G2 N IR 17

Section 7 of the said Act provides:

Section 71 “ioM AHAEK Fd|-(3) fHaaffe Fwaeem Tage
oI5 g6 ALW AlveTa FHREE 2ifFea, TAs-

() =<7, ifS S29 waEwE ¢ 2836w

(¥) AT | TGP GORCHTH IS (I ALW 7AWy,

(o) AT R (Fol I 0T GORUCH IS (&I 7
AT,

(7) wom Regs w@eEm 9 Rewr vttty Faifee w@ 1 oewgs
GSYLHCHT NCIT© HBTW HA;

() 9L TH I TFESF GSYTHTH] NHAIS (I ASW AW |

(R) TP AT SR 7MW AR FIFS] @ FHGIANACA A
fadizel, ST TR g1/3fE @R T AT AT et AR ¢ ATERB
TS wg A A @mie Ffee)”

Section 10 of the said Act provides the
provision of appointment of the Officers and
Staffs of the Parliament Secretariat which

runs as follows:

Section 101 “iom ADIAREE FAFe! @ FAGM@N TF (D)
AW AMBIAEEIR FuFe! 8 FNoiae [y g [difas mfere fge 23w@w s
@ *$ AF @, T [fy g 71 267 ?”@ The Parliament

Secretariat Officers and Employees
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Recruitment Rules, 1982 SPild T& Fxce! € FNo e

23039

(R) €2 SZF ISR RS E AW AT FITe FAFS! @
FAORM T ADIER @Fe IAS FHFS| 8 FAGEPI FOS G A3
LTOTTR AL AL TS ADIERR FAFS! 8 FAGIA e Vely 22 1™

Section 11 provides the provisions of the
terms and conditions of the service of the
officers and employees of Parliament

Secretariat which runs as follows:

551 “OIFAR AR S |- @ WA RYFIA ACACE eSS
AN A7 (S TR FHFG] 8 FABNER (0 ATAS HIFAT TS
AW ABARTE G AT FHFS! 8 FAGIAT CF@ AT 221”7

Section 21 of the said Act empowers the
Speaker to frame service Rules which runs as

follows:

Section 21 | “WRfg g 3- (5) “AFR @3 NI SwH]y
SROPCH P AT FRHCT ARSI Tl oles aeal=iel ==l
fafy ez sfare #nfcse |

() R sl @3 Toitare FAoR TANETS! Fy 7 FA FEERS
e A @ (I R Temel [y e w41 TR |
S

Q)

(o) TS| @ TG fw@e |~
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Exercising power conferred under Section
21 of the Act, 1994, +the Speaker in the
consultation with Parliament Secretariat
Commission framed services Rules in the name
of, (oW A INTe! ¢ IApEl et RfgwE, s558)”
(service Rules, 1994) on 6 November, 1994.

Rule 3 of the said service Rules provides
the procedure to be followed for appointment

which runs as follows:

31 WA smmfes- (y) oohra Jffe f[am sees fdfte @ aw
fsfefas smmfers e Fa1 2303, qs-

(F) F=PIE Weass TKe; w1l

(}) TSR NLG; WA

(o) T MR WICN; WAL

(7) pfefefess e yes; ===l

(&) SITIFACIT T 1”7

That 1s, the Rule 3 (1) (Uma) provides
the provision for appointment by way of

absorption.

Rule 7 of the service Rules specifically
provides the provision by way of absorption

which runs as follows:

Rule 71 “qqi<aed Ty el - wom Ahae@s siw

PO MR T TS AGM S12H, 558 IR ReTR Sifrd AL™
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AHIER TRFR T AP L@ (e FEifee @ FNeeE Bt
gofaR W SR 932 TR Tl ¢ SRR N Fgorw Aee s

ACATT AT OF FAFONS JNT 2ATH A Fice 2Ny

The writ ©petitioners in their writ
petition did not <challenge the original
provision of Rule 7 of Service Rules 1994. On
29t May, 2000 Rule 7 was amended. The amended

provision of Rule 7 runs as follows:

Amended Rule a1 “WYFACR MG e w8
ABAER FRW PO T FACH (FI TRFE FHFS| A AT FIIS
@ ISR PR N W e, =AdE, qfHE e 8 oRE
REIIR FEATET S FACATE OIRIE AAAW A (FAqX© FT AW 000

TR 0T ForER ey AGFAced N e e oA 17

On 3¥4 July, 2001 Parliament Secretariat,
by a gazette notification issued a circular
in the name of, ‘oM DI SAGFS FHFOAA LGOI
aﬁﬁmﬁ,Qoob(Nitimala, 2001) . Clause 3 of the
said “Nitimala” provides: © | WgFe I(FSR (EBIS! |-

(5) ENF© A AT T @ T 7 280 A F1 28,
TS e 5 @I S 22 B TS AGIg® = cerwre! fdifzre
23 |

(R) T AW QPO AW FAEM g T 28 WGNFS A
QM Sifed 230 wrelige tewrel fdifie 230 17
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It 1s clear from the constitutional
provision, the Act of 1994 and Rules framed
thereunder that the idea 1s to crystallise
the position regarding supremacy and centre
position of the Speaker and his
constitutional and statuary authority in the
matters of appointment, disciplinary action
and issuing of orders affecting matters or
conditions of service of the officers and
staffs. The Act and the Rules framed 1in
exerclise of powers conferred on the Speaker,
it appears that the Speaker has been given
wide powers with regard to the affairs of the
Secretariat, particularly in the matter
relating to appointment, recruitment etc.

The office of the Speaker is held in the
highest respect and esteem in parliamentary
traditions and the Speaker holds an important
and ceremonial office. Such respect 1is
historical and inherent in the concept of
Parliamentary democracy. Pandit Jawaharal
Nahru had to say about the position of the
Speaker, which is reproduced below: “The
Speaker represents the House. He represents
the dignity of the House, the freedom of the

House and because the House represents the
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nation, 1n a particular way, the Speaker
becomes the symbol of the nation freedom and
liberty.”

In the scheme of the Constitution, the
Speaker has been given all the powers to
appoint official for the internal management
of the Parliament and those appointments can
only be challenged in extremely exceptional
cases. By operation of Article 79(2) of the
Constitution, the Parliament may by law,
regulate the recruitment and conditions of
service of ©persons appointed. Until the
provision 1s made in this Dbehalf Dby the
Parliament, the President may, after
consultation with the Speaker of the
Parliament, make rules regulating the
recrultment and condition of service of
persons appointed to the secretariat of
Parliament, and rules so made shall have
effect subject to the provisions of any law.

The legislature has power to make laws 1in
respect of any matter and that power to make
laws 1s subject to the provisions of the
Constitution. Legislation to be wvalid, must,
in all cases Dbe 1in conformity with the

constitutional requirements. The presumption
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is in favour of the constitutionality of an
enactment and the burden 1s wupon him who
attacks it to show that there has been a
transgression of constitutional principles.
There is a strong presumption that a
legislature understands and correctly
appreciates the needs. The Judges are not
called upon to play the role of path-finders

and architects.

From the aforementioned proposition of
law it appears that in exercise of the power
conferred under article 79 of the
Constitution Parliament Secretariat Act, 1994
was enacted. Section 3(3) of the Act provides
that the Parliament Secretariat will Dbe
constituted by the officers and employees
appointed wunder the Rules to be framed.
Section 7(2) authorises the Parliament
Secretariat Commission will fix, create or
reduce the number of posts of the officers
and employees of the Parliament Secretariat.
Section 10 of the Act mandates that the
officers and employees of the Parliament
Secretariat shall be appointed following the

procedure of the service Rules to be framed.
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Section 11 of the Act provides that the terms
and conditions of the service applicable to
the officers and employees of the Government
will be applicable to the officers and
employees of the Parliament  Secretariat
subject to the provisions of the Act. Rule 3
of the Service Rules contemplates the method
or methods by which a post or class of posts
may be filled. Rule (3) (1) (uma) of the
service Rules provides the ©provision of
appointment by way of absorption. Rule 7 of
the Rules provided that the government
officers or any other officers working in the
Parliament Secretariat on the date of coming
into force of the Act, if considered by the
Speaker to be inevitable, may be absorbed in
the service of the Parliament Secretariat
provided that their appointing authority and
the officer <concerned give consent. The
impugned amended Rule simply replaced the
date 18.05.1994, that was date of coming into
force of the Rules. Keeping other conditions
as 1t were Rule 7 was amended extending the
time upto 31t December, 2000. The power of
amendment and modification of the original

provision was still available to the Speaker
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and, therefore, the absorption of writ
respondents No.12-32 was not without
authority. One of the source of recruitment
is absorption. The constitution has given
unfettered powers to the Speaker for
recruitment of the employees of the
parliament. The question which arises for
consideration 1is, whether the Recruitment
Rules formulated at one point of time Dbe
changed or amended by the Speaker or he 1is
bound the Rules for all times to come.
Article 79 (3) of the Constitution is so
worded that the President may after
consultation with the Speaker make rules
regulating the recruitment which indicates
the authority of the Speaker. It is difficult
to say that by the law under challenged the
legislate encroached the Parent Act or any

provision of Constitution.

A statute may be declared
unconstitutional by the High Court Division
exercising its power under article 102 of the
constitution only if the statute is
inconsistent of the constitution. Such

inconsistency may be of various kinds such as



20

the contravention of a fundamental right. The
validity of the subordinate or delegated
legislation can be challenged if the same is
found to be wultra-vires the enabling or
Parent Law. When the delegated legislation is
found to be directly or indirectly in
conflict with the provisions of the enabling
law or Parent Law, it is held to be ultra-
vires which are absent in this case. By the
impugned amendment extended period of

absorption was mentioned only.

The speaker 1s authorized under Section 5
of the Act to take any step 1in exercise of
his administrative power necessary for
ensuring effective administration of the
Parliament Secretariat and accordingly
‘Nitimala’, 2001 was 1issued and adopted by
the Speaker. The High Court Division 1is
authorized to declare a provision of law
ultra-vires mainly on two grounds, which are
No. (1) If subordinate legislation is
promulgated in violation of the current law
or (i1) same is inconsistent with any

Constitution, which are absent in this case.
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The High Court Division has observed, “In
Section 11 of the Act of 1994, it has been
stipulated that the service conditions of the
employees are to be determined Dby the
existing laws for the employees of the
Republic and the seniority is one the service
conditions and as such, the framing of such
Regulations by respondent No.2 exercising the
power conferred under section 21 of the Act
of 1994 1s a gross violation of the
provisions of section 11 of the Act”. The
High Court Division has failed to notice that
section 11 of the Act, 1994 has started with
the words, “Joiet@d SHNRES M e TEE FEel 8
FAGNER (FC@ 2TAEY BIFAA *SIREN ASWM AR T el FaFe! 8
FHRE CF@ AWS 2@ ” That is , conditions of
service applicable to the civilian officers
and employees of the Republic would be
applicable for the officers and employees of
the Parliament Secretariat subject to the
provisions of the Act, 1994. Act, 1994 and
Rules framed thereunder ©provided special
provisions for recruitment of the officers
and employees of Parliament Secretariat.
Here, the word “conditions” has been used to

mean the standard terms and conditions of
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service. A term given a certain meaning 1in
the Act shall have the same meaning when used
in the conditions of service. Otherwise the
normal rules of interpretation of the law
will apply. The ordinary rule of construction
of a statute must be construed in accordance
with the language used depending upon the
context. The Court should adopt purposive
interpretation of the statute to articulate
the felt necessities of the time. Article 79
of the constitution has been provided with
the object that the Secretariat attached to
the parliament should have staff, which
should be under the effective control with
the head of the parliament. The idea 1s to
crystallise the position regarding supremacy
of the Speaker and to give constitutional
authority . The Speaker 1s the framer,
operator and interpreter of the Rules and
consequently he can amend the Rules from time

to time following the related laws.

We have seen that Section 21 of the Act
allowed the Speaker to promulgate Rules and
exercising that power the 1instant amendment

was made and published 1in the Official
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Gazette. There 1s nothing 1in the amended
provision of Rule 7 which is or can be said
to be repugnant to any provisions of the Act,

of 1994 or of the Constitution.

Accordingly, we find substance in the

appeal.

Thus, the appeal 1s allowed. The impugned
Judgment and order of the High Court Division

is hereby set aside.

The 18th December,2020.
Anwar Hossain, B.R./words-3857/




