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Naima Haider, J: 

 

In this application under Article 102 of the Constitution, Rule Nisi 

was issued in the following terms:  

Let a Rule Nisi be issued calling upon the Respondents to 

show cause as to why the definition of “L¡kÑLl Q¡L¥¢lL¡m” as laid down 

in Rule 2(Ga) of the A¢dNËqeL«a ®hplL¡¢l fÊ¡b¢jL ¢hcÉ¡mul ¢nrL (Q¡L¥¢ll 
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na¡Ñhm£ ¢ed¡ÑlZ) ¢h¢dj¡m¡, 2013 deducting 50% service tenure of the 

teachers of nationalized Non Government Primary School shall not 

be declared ultra vires to the Constitution and have been issued 

without any lawful authority and is of no legal effect and or pass 

such other or further order or orders as to this Court may seem fit 

and proper.  

An Application for issuance of Supplementary Rule was also filed 

by the petitioner. The said Application was allowed and Supplementary 

Rule was issued in the following terms: 

 Let a supplementary Rule Nisi be issued calling upon the 

respondents to show cause as to why Rule 9 of the A¢dNËqZL«a ®hplL¡¢l 

fÐ¡b¢jL ¢hcÉ¡mul ¢nrL (Q¡L¥l£na¡Ñ¢c ¢ed¡Ñle) ¢h¢dj¡m¡, 2013 shall not be 

unlawful and unconstitutional and violative of the fundamental 

rights guaranteed under the Constitution and why the respondents 

should not be directed to treat the petitioners as Head Masters of 

their respective schools till their regular retirement age, unless 

otherwise disqualified and/or pass such other or further order or 

orders as to this Court may seem  fit and proper  

The relevant facts, in brief, are set out as follows: the petitioner are 

law abiding citizens of Bangladesh and is the Head Master of Ranigoj Reg. 

Non Government Primary School (now nationalized).  

The petitioner initially joined in 1989 as Assistant Teacher and 

subsequently he was promoted to the post of teacher. The petitioner 

obtained MPO in 1991. The petitioner is working as Head Master but he is 

not obtaining the selection grade for the post of Head Master. 
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This writ petition gives rise to identical question of law, as was 

raised in Writ Petition No. 14344 of 2017. The facts are also similar. The 

only mentionable difference between the two petitions is the number of 

petitioners. As such Division heard the two writ petitions one immediately 

after another. Though in this writ petition the respondents did not contest 

the Rule, the contentions raised by the respondents in Writ Petition No. 

14344 of 2017 are deemed applicable in the instant case. In Writ Petition 

No. 14344 of 2017, Affidavit in Opposition was filed by added respondents 

also. The Affidavit in Opposition filed by the added respondents is also 

deemed applicable in the present case. The submissions advanced by the 

learned Counsel for the respondents are also deemed applicable. 

The instant writ petition gives rise to question of law i.e. the legality 

of Rule 2(Ga) and Rule 9(1) of the AwaMÖnYK…Z †emiKvwi cÖv_wgK we`¨vj‡qi wkÿK 

(PvKzixkZ©vw` wba©viY) wewagvjv, 2013 (“the 2013 Rules”).  Since this Division has 

already decided on the legality of the aforesaid provisions, this Division 

considers it prudent to quote the relevant part of the judgment below 

instead of analyzing afresh: 

 

 QUOTE (Judgment passed in Writ Petition No. 14344 of 2017) 

 

The Government decided to nationalize certain schools. All the 

schools in which the petitioners are Head Masters had been nationalized. 

The Government also framed the AwaMÖnYK…Z †emiKvwi cÖv_wgK we`¨vj‡qi wkÿK 

(PvKzixkZ©vw` wba©viY) wewagvjv, 2013 (“the 2013 Rules”) which sets out the terms 

and conditions of the service of the nationalized teachers, including the 

petitioners. The 2013 Rules was framed by the Government without taking 

suggestions from the different stake holders, though such consultation 
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process was required. When the 2013 Rules were available, it transpired 

that certain provisions cause extreme prejudice to the petitioners and takes 

away the vested rights. Being aggrieved, the petitioners moved this 

Division and obtained the Rule. Subsequently, the petitioners filed an 

Application for Issuance of Supplementary Rule and the said Application 

was allowed.   

The petitioners filed two separate Supplementary Affidavits, 

annexing certain documents to show, among others, that the process of 

appointment and fixation of the salary of the petitioners had completed 

been through the respondents. 

The Rule is opposed. The respondent No.4 filed an Affidavit in 

Opposition. With regard to the Rule issuing order, the respondent No.4 

states that Rule 2(Ga) of the 2013 Rules is legal; the petitioners had 

voluntarily joined knowing that their service tenure would be reduced and 

therefore, the petitioners are estopped form raising this issue. Furthermore, 

since the 2013 Rules were framed in accordance with the procedure laid 

down under the Primary School (Taking Over) Act 1974, there is no scope 

for this Division to interfere. In the Affidavit in Opposition, it is stated that 

the promotion to the post of Head Master can be made if the person has the 

requisite qualification. Furthermore, to be eligible for promotion to the post 

of Head Master, the person must be working as Assistant Teacher for 7 

years from the date of enlistment in the MPO. After nationalization, the 

Government issued an order which states that there is no scope to promote 

Assistant Teachers to Head Masters. Through the Affidavit, it is pointed 

out that the documents submitted by the petitioners are under challenge and 

questionable and therefore, this Division should not intervene. Through the 
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Affidavit, the respondent No.4 also points out “That the petitioners claim 

that they are discharging their duties and Headmaster is not true and 

hence denied”. The respondent No.4 refers to the order passed by the Full 

Bench of the Hon’ble Appellate Division in Civil Petition for Leave to 

Appeal No. 4014 of 2018. The Full Bench of the Hon’ble Appellate 

Division confirmed the order of stay passed by the Hon’ble Judge in 

Chamber and directed disposal on merit. The learned Counsel, referring to 

his order of the Full Bench of the Hon’ble Appellate Division submits that 

the interim order passed by this Division had been stayed by the Hon’ble 

Judge in Chamber and this indicates that there is no merit in the Rule.  On 

these, among other counts, the learned Counsel submits that the Rule and 

the Supplementary Rule should be discharged. 

The Rule is also opposed by the respondent Nos. 8-10. In the 

Affidavit in Opposition, it is stated that the 2013 Rule was framed in 

accordance with law and therefore, interference by this Division is not 

warranted. In the Affidavit in Opposition, it is stated that under the 2013 

Rules, the direct appointees shall have preference over those who were 

nationalized and therefore, the direct appointees should be made Head 

Masters. It is also pointed out that on similar matters, the petitioners filed 

series of writ petition but there was no disclosure and therefore, the Rule 

and the Supplementary Rule should be discharged. Through the Affidavit 

in Opposition, the maintainability of the instant writ petition was also 

questioned.  

The learned Counsel appearing for the petitioners at the outset takes 

us through the 2013 Rules. He submits that if the effective service period is 

reduced, as has been done by Rule 2(Ga) of the 2013 Rules, the petitioners’ 
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entitlement under the 2013 Rules would be detrimentally affected. The 

learned Counsel submits that delegated legislations are framed to further 

the objective of the parent legislation. The learned Counsel in support 

refers to certain decisions of the Supreme Court of India. Taking us 

through these decisions, the learned Counsel submits that Rule 2(Ga) of the 

2013 Rules, reducing the “effective service period by half” does not have 

objective basis and therefore, should be struck down. The learned Counsel 

referring to Rule 9(1) of the 2013 Rules, submit that due to the operation of 

Rule 9(1), the seniority of the petitioners would be affected seriously; the 

petitioners would always remain junior to whoever is appointed directly. 

This, the learned Counsel submits, is manifestly arbitrary and absurd. Since 

after nationalization, there is only scope for direct recruitment, the 

interpretation of Rule 9(1) would be that the petitioners would never be 

senior to the junior most appointee. The petitioners, as Headmasters, 

serving for more than 20 years would remain junior to any teacher directly 

recruited. According to the learned Counsel, if under the 2013 Rules, the 

effective service is reduced to half, then the revised service period should 

be taken into account; if that is taken into account, Rule 9(1) of the 2013 

Rules cannot stand because this has the effect of “continuous reduction of 

length of service”.  According to the learned Counsel, Rule 9(1) of the 

2013 Rules is manifestly unreasonable, takes away the petitioners’ vested 

rights and is vague; thus Rule 9(1) should be struck. The learned Counsel 

submits that for the reasons set out aforesaid, the Rule should be made 

absolute with appropriate direction upon the respondents. 

We have heard the learned Counsels at length. We have also perused 

the pleading and the documents annexed therein. 
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Article 65 of the Constitution provides that the legislative powers 

shall be vested in the Parliament and notwithstanding the same, Parliament 

may delegate power to make orders, regulations and other instruments 

having legislative effect. This Division in exercise of powers under Article 

102 of the Constitution can review the constitutionality of a primary 

legislation. If this can be done, the legality of a delegated legislation can 

always be subject to judicial scrutiny. This is the principle settled by the 

Hon’ble Appellate Division in series of cases. Delegated legislation can be 

struck down if: (a) the delegated legislation is void because the delegating 

statute is unconstitutional, (b) the delegated legislation offends the 

constitutional provisions, (c) the delegated legislation is ultra vires the 

delegating statute, or (d) the delegated legislation is arbitrary, unreasonable 

or contrary to any other statutory provisions. A delegated legislation or any 

provision therein may also be struck down if it is so vague that a reasonable 

interpretation is not possible. 

The purpose of subordinate legislation is to carry into effect the 

existing law and not to change it. Therefore, when Parliament delegates 

legislative functions to the administrative agencies to make rules or 

regulations, Parliament cannot be said to have permitted the delegate to 

make arbitrary and unreasonable rules; an unreasonable delegated 

legislation, in our view, does not carry into effect the parent law. While 

there are various tests which are applied in determining whether a 

delegated legislation is unreasonable, in our view, an appropriate test is 

“whether the delegated legislation is so unreasonable that Parliament 

cannot be taken has having authorized it to be made under the Act in 

question”.  
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The issue before this Division is whether Rule 2(Ga) and Rule 9(1) 

of the 2013 Rules should be struck down. The relevant provisions are set 

out below for ease of reference: 

Rule 2(Ga) of the 2013 Rules  

 
ÒKvh©Ki PvKzixKvjÓ A_© †Kvb wkÿK AwaMÖn‡Yi c~‡e© GKvw`µ‡g †h †gqv‡` PvKzix 

Kwiqv‡Qb Dnvi 50%|  

Z‡e kZ© _v‡K †h, †Kvb wkÿK AwaMÖn‡Yi Ae¨ewnZ c~‡e© GKvw`µ‡g 4 (Pvi) erm‡ii 

Kg PvKzix Kwiqv _vwK‡j D³ PvKzixKvj wnmv‡e MY¨ nB‡e bv; 

Rule 9(1) of the 2013 Rules  

 
9| wkÿK‡`i †R¨ôZv, c‡`vbœwZ, BZ¨vw`|- (1) wewa 4 Gi Aaxb †Kvb wkÿ‡Ki wb‡qvM 

cÖ`v‡bi ZvwiL nB‡Z Kvh©KiPvKzix Kv‡ji wfwË‡Z wkÿK c‡` Zvnvi †R¨ôZv MYbv Kiv 

nB‡e Ges D³ Zvwi‡Li Ae¨ewnZ c~‡e© wb‡qvMwewai Aaxb wkÿK c‡` mivmwi 

wb‡qvMcÖvß me©‡kl e¨w³i wb‡¤œ D³ wkÿ‡Ki Ae ’̄vb wba©vwiZ nB‡e| 

(2) wb‡qvMcÖ`v‡bi ci wkÿKM‡Yi cvi¯úwiK †R¨ôZv Zvnv‡`i ¯^-¯ ̂ Kvh©KiPvKzix 

Kv‡ji wfwË‡Z wba©viY Kwi‡Z nB‡e Ges Kvh©KiPvKzixKvj GKB ev mgvb nB‡j 

Zvnv‡`i b~b¨Zg wkÿvMZ †hvM¨Zv AR©‡bi erm‡ii Ges D³ ermi GKB nB‡j eq‡mi 

wfwË‡Z †R¨ôZv wba©vwiZ nB‡e|  

(3) wb‡qvM wewai kZ© c~iY mv‡c‡ÿ, Dc-wewa (1) I (2) Gi Aaxb †R¨ôZvi wfwË‡Z 

wkÿKMY c‡`vbœwZ, wm‡jKkb †MÖW Ges cÖ‡hvR¨ UvBg †¯‹j cÖvc¨ nB‡eb|  

 

The effect of Rule 2(Ga) is that if a teacher renders, say 10 years of 

service prior to nationalization, his effective service period under the 2013 

shall be 50% thereof, i.e. 5 years. However, if the particular teacher’s term 

of service is less than 4 years, then his previous service years shall not be 

counted after the nationalization. The issue is whether this provision, 

should be struck down. 

This provision is strange but not unreasonable. The respondents did 

not offer any explanation on the rationale of Rule 2(Ga) of the 2013 Rules. 

Regardless, our understanding is as follows: the teachers who are 

nationalized, shall cease to be private employees and shall be treated as 
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Government employees. They shall be entitled to different Government 

facilities, including but not limited to pension benefits. We are mindful of 

the fact that the Government has nationalized hundreds of schools and in 

the process, affirmed the status of the employees and teachers of those 

schools as Government employees entitled to pension benefits and other 

benefits. If Rule 2(Ga) is was drafted differently to take account of the 

entire period of service prior to nationalization, then it would have had 

severe financial implications on the Government. Rule 2(Ga) of the 2013 

Rules is therefore, in our view, the mechanism used to reduce the financial 

exposure and at the same time, provide benefits to the teachers. The learned 

Counsel for the petitioners submits that as a result of Rule 2(Ga) of the 

2013 Rules, the petitioners’ “rights and entitlements” have been affected to 

their prejudice and therefore, Rule 2(Ga) should be struck down. Yes, it 

can be argued that the effect of Rule 2(Ga) is that the petitioners’ 

expectation to service benefits is affected; however, expectation is not 

synonymous to “rights and entitlement”. Loss of expectation of the 

petitioners cannot be a ground to strike down Rule 2(Ga) of the 2013 

Rules. 

Now, let us consider the legality of Rule 9 of the 2013 Rules. The 

2013 Rules apply in respect of the teachers of the nationalized institutions. 

After nationalization in 2013, the teachers of the newly nationalized 

schools were absorbed into Government service. The ÒKvh©Ki PvKzixKvjÓ of 

the nationalized teachers would be AwaMÖn‡Yi c~‡e© GKvw`µ‡g †h †gqv‡` PvKzix 

Kwiqv‡Qb Dnvi 50%. So, if a teacher was teaching for say, 10 years, in a the 

school which was nationalized, his  ÒKvh©Ki PvKzixKvjÓ would be deemed to 

be 5 years. Rule 9(1) provides that the seniority shall be counted by 
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reference to Kvh©KiPvKzix Kv‡ji wfwË‡Z.  We were informed by the learned 

Counsels for the respondents that after nationalization, appointments can be 

made directly only.  The new direct recruit would not, immediately after 

his appointment, have PvKzixKvj of 5 years; the direct appointee must serve 

as a teacher for 5 years for him to have tenure of service of 5 years. In the 

meantime, the teacher who was nationalized would be working for 5 more 

years, as nationalized teacher and his total tenure would be 10 years. 

However, under Rule 9(1) of the 2013 Rules, the direct appointee shall be 

senior to the teacher who has been nationalized under the 2013 Rules 

despite the fact that his tenure of service is less than the tenure of service of 

the nationalized teacher. This is manifestly absurd, particularly when the 

teachers directly recruited and nationalized teachers are treated at par.  

Furthermore, Rule 9(1) of the 2013 Rules provide mivmwi wb‡qvMcÖvß me©‡kl 

e¨w³i wb‡¤œ D³ wkÿ‡Ki Ae ’̄vb wba©vwiZ nB‡e| We fail to understand the logic 

behind this. This means that the teacher who has been nationalized, 

irrespective of his service as nationalized teacher, would never be senior to 

the direct appointees, irrespective of the date of appointment. (emphasis 

added) 

There is an alternative interpretation of Rule 9(1) of the 2013 Rules. 

The interpretation is that a nationalized teacher would not be junior to the 

direct appointee, irrespective of the date of appointment of the latter; the 

nationalized teacher would be junior to the direct appointee who was 

appointed immediately prior to the appointment of the nationalized teacher. 

On the face of it, this interpretation seems sound; he who is appointed first 

should be senior. The problem arises because previous tenure of service in 

the private schools is recognized by the 2013 Rules. On the date when a 
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nationalized teacher is appointed, he carries forward a deemed tenure of 

service. Under this interpretation, the deemed tenure of service recognized 

by first part of Rule 9(1) would cease to be recognized by the second part 

of Rule 9(1). The problem is illustrated by the following example. Y is a 

nationalized teacher with work experience of 10 years prior to his 

appointment under the 2013 Rules in say, 2014. His deemed length of 

service in 2014 i.e. on the date of his appointment, would be 5 years. Z is a 

direct appointee. Z is appointed immediately before Y. Z’s appointment is 

in 2013, exactly one year before Y’s appointment. In 2014, on the date of 

Y’s appointment, Z’s tenure of service would be 1 year. However, because 

of Rule 9(1) of the 2013 Rules, Y will be deemed to have been in service 

for 5 years and yet, Y will be regarded as junior to Z because of the 

following “D³ Zvwi‡Li Ae¨ewnZ c~‡e© wb‡qvMwewai Aaxb wkÿK c‡` mivmwi wb‡qvMcÖvß 

me©‡kl e¨w³i wb‡¤œ D³ wkÿ‡Ki Ae¯’vb wba©vwiZ nB‡e| The quoted part of Rule 9(1) 

of the 2013 Rules, in our view, renders the first part of the Rule 9(1) being 

“wkÿ‡Ki wb‡qvM cÖ`v‡bi ZvwiL nB‡Z Kvh©KiPvKzix Kv‡ji wfwË‡Z wkÿK c‡` Zvnvi †R¨ôZv 

MYbv Kiv nB‡e” , redundant. 

It appears that the teachers who are nationalized are affected because 

their seniority would not be properly recognized. This is irrespective of 

how we interpret Rule 9(10 of the 2013 Rules. This in turn would affect 

their c‡`vbœwZ, wm‡jKkb †MÖW Ges cÖ‡hvR¨ UvBg †¯‹j because under Rule 9(3) of the 

2013 Rules wb‡qvM wewai kZ© c~iY mv‡c‡ÿ, Dc-wewa (1) I (2) Gi Aaxb †R¨ôZvi wfwË‡Z 

wkÿKMY c‡`vbœwZ, wm‡jKkb †MÖW Ges cÖ‡hvR¨ UvBg †¯‹j cÖvc¨ nB‡eb| (emphasis 

added) 

We have carefully reviewed the Affidavit in Oppositions filed. 

Though the legality of Rule 9 was challenged, the respondents did not 
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provide any cogent justification as to why we should not interfere. The 

respondents also did not set out the rationale behind Rule 9(1) of the 2013 

Rules. Even when we pointed out that Rule 9(1) is manifestly absurd for 

the reasons we have set out aforesaid, the learned Counsels for the 

respondents could not provide any interpretation, alternative to our 

interpretations.  

The learned Counsels pointed out that the 2013 Rules was duly 

framed under Primary Schools (Taking Over) Act 1974. This is neither 

here nor there. The executives were empowered by the Primary Schools 

(Taking Over) Act 1974 to frame Rules and in exercise of the powers so 

conferred, the respondents framed the 2013 Rules. In the instant case, we 

are not dealing with any issue relating to procedural irregularity/illegality 

committed at the time of framing of the 2013 Rules. We are dealing with 

the issue whether Rule 9(1) and Rule 2(Ga) of the 2013 Rules should be 

struck down as being unreasonable. We have concluded that Rule 9(1) of 

the 2013 Rules is manifestly unreasonable and self contradictory and 

therefore, is liable to be struck down. 

Before we part with the judgment, we would wish to address three 

more issues. First, the learned Counsels for the respondents submit that the 

petitioners are not qualified. However, no documents are annexed in 

support of the contentions. Even assuming they are not qualified, the 2013 

Rules permit the petitioners to gain the requisite qualifications.  Rule 4 

(1)(kha) reads as follows: †Kvb wkÿ‡Ki `dv (K) †Z DwjøwLZ Ab¨vb¨ †hvM¨Zv _vKv 

m‡Ë¡I †Kej cÖ‡qvRbxq †hvM¨Zv bv _vwK‡j, AvB‡bi Section 3 Gi Sub Section (1) Gi 

Aaxb AwaMÖnYK…Z mswkøó we`¨vj‡qi AwaMÖn‡Yi ZvwiL nB‡Z cieZ©x 3 (wZb) erm‡ii g‡a¨ 

D³ †hvM¨Zv AR©‡bi k‡Z© wb‡qvM cÖ`vb Kwiqv cÖ‡qvRbxq Av‡`k Rvwi Kwi‡e| In the 
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context of Rule 4(1) (kha), cÖ‡qvRbxq †hvM¨Zv means educational qualification 

[ Rule 2 (cha)]. 

Secondly, the learned Counsels for the respondents submit that the 

petitioners preferred series of writ petitions on the same issue. We have 

reviewed the judgments passed in those writ petitions. The issues raised in 

those writ petitions are not the same as those raised in the instant writ 

petition.  

Thirdly, the learned Counsels submit that the Rule is not 

maintainable since the petitioners, as Government employees, should have 

subjected themselves to the jurisdiction of Administrative Tribunal. This 

argument is devoid of any merit. The petitioners have, in the instant writ 

petition, challenged among others, the legality of Rule 2(Ga) and Rule 9 (1) 

of the 2013. This is not a matter for Administrative Tribunal. 

In view of the above, we are inclined to hold that there is merit in the 

Rule.  The Rule is made absolute in part.  

It is declared that: 

 

(i) Rule 2(Ga)  of the 2013 Rule is not illegal; and 

(ii)  The following in Rule 9(1), being Ges D³ Zvwi‡Li Ae¨ewnZ c~‡e© 

wb‡qvMwewai Aaxb wkÿK c‡` mivmwi wb‡qvMcÖvß me©‡kl e¨w³i wb‡¤œ D³ 

wkÿ‡Ki Ae ’̄vb wba©vwiZ nB‡e is illegal and without lawful authority.   

 

In light of the above, the respondents directed to confer seniority to the 

petitioners and henceforth determine the seniority and benefits payable to 

them by reference to ÒKvh©Ki PvKzixKvjÓ as defined in Rule 2 (Ga) of the 2013 

Rules. With respect to those petitioners who are Headmasters, the 

respondents are further directed to treat them and not the junior direct 

appointees as Headmasters and publish appropriate orders(s) if necessary.  
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UNQUOTE (Judgment passed in Writ Petition No. 14344 of 2017) 

 

 In line with the aforesaid judgment, the Rule is made absolute in part 

with similar direction.  

It is declared that: 

 

(i) Rule 2(Ga)  of the 2013 Rule is not illegal; and 

(ii)  The following in Rule 9(1), being Ges D³ Zvwi‡Li Ae¨ewnZ c~‡e© 

wb‡qvMwewai Aaxb wkÿK c‡` mivmwi wb‡qvMcÖvß me©‡kl e¨w³i wb‡¤œ  D³ 

wkÿ‡Ki Ae ’̄vb wba©vwiZ nB‡e is illegal and without lawful authority.   

 

In light of the above, the respondents directed to confer seniority to the 

petitioner and henceforth determine the seniority and benefits payable to 

him by reference to ÒKvh©Ki PvKzixKvjÓ as defined in Rule 2 (Ga) of the 2013 

Rules. The respondents are further directed to treat the petitioner and not 

the junior direct appointee as Headmaster and publish appropriate orders(s) 

if necessary, through official gazette.  

Communicate the Judgment and Order at once for immediate 

compliance. 

Khizir Ahmed Choudhury, J: 

 

        I agree. 

 

 


