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Naima Haider, J:

This rule has been issued at the instance of the petitioner against the
opposite parties to show cause as to why the judgment and order dated
10.03.2015 passed by the learned Additional District Judge, 1% Court, Dhaka in
Miscellaneous Appeal no.223 of 2014 dismissing the same and affirming the
judgment and order dated 03.09.2014 passed by the learned Joint District

Judge, (District Delegate) 3" Court, Dhaka in Succession Case no.335 of 2014



rejecting the petition of Succession under order VII Rule 11 of the Code of
Civil Procedure should not be set aside and/or pass such other or further order

or orders passed as to this Court may seem fit and proper.

In this Civil Revision, a question is raised whether a nominee under
Sanchayapatra Rules, 1977 or any other law relating thereto has superseded the
rights of the successors in favour of the nominee for the debts lying with the

authority concerned.

Mr. M. I. Farooqui, learned Senior Advocate appearing on behalf of the
petitioners submits that the Courts below have committed error of law in
construing the relevant law occasioning failure of justice. He submits that a
nominee is simply a trustee who does not alter or override the right of
successors. On the death of a person succession opens and the successors
inherit the title to the estate of the deceased and the right cannot be said to have
been superseded by a nominee under the law applicable to Sanchaypatra. A
nominee has no beneficial interest in the amount. Any amount paid to the
nominee will, nevertheless, be the estate of the deceased, and would devolve
upon all persons under the law of succession. He further submits that a
nominee may receive the amount, if there is no objection, but not for his or her
beneficial interests. He or she as nominee shall be liable to the lawful claimants

for dishursement of the amounts received as a nominee.

Mr. B.M. Elias, the learned Advocate appearing on behalf of opposite
party No.1, on the other hand, submits that in term of Sanchaypatra Rules,

1977 read with Pensioner Sanchaypatra Regulation, (Sifs=t), 2004 there is no



scope to obtain a succession certificate by the successors, and the Successions
Case was rightly rejected by the learned Courts below, and no illegality has

been committed.

We have considered the submissions of the learned Advocates for the

contending parties and perused the materials placed before us.

This is a case of the first impression in our jurisdiction. Before adverting
to the legal question, it would be proper to mention the facts of the case and the

nature of the orders passed by the Courts below.

One Md. Shahidul Haque Chowdhury died intestate on 23™ September
2013 leaving behind the petitioners, his son and two daughters from his
deceased wife and opposite party No. 1 as his second wife as successors under
the Muslim Personal Law. The petitioners filed Succession 335 of 2014 in the
Court of Joint District Judge (District Delegate), Third Court, Dhaka for
granting a succession certificate for a sum of Tk. 26,25,000/- out of the total
sum of Tk. 30,00,000/- lying with the Bangladesh Bank in the name of their
deceased father under the Sanchayapatra Scheme. They conceded that opposite
party Bilkis Ara Begum (widow of the deceased) would be entitled to Tk.
3,75,000/- according as the share of 4/32™ as Quranic heir. She appeared and
filed an application under Order VII rule 11 of the Code of Civil Procedure for
rejection of the succession case claiming the absolute right over the total sum
of money as nominee of her deceased husband excluding the right of the
successor. Her application, on contest, was allowed with the observation, inter

alia, that the deceased had nominated his wife (opposite party No.1) as 100



percent nominee of the Sanchaypatra to withdraw the value of the
Sanchaypatra, and as such the petitioners are not entitled for succession
certificate, and the Court has no jurisdiction to grant a certificate under section
372(1) the Succession Act in that section 103 of the Bank Companies Act and
rule 17 of Sanchaypatra Rules 1977 authorizes the nominee to withdraw the

amount on the death of the depositor.

The petitioners as appellants filed Miscellaneous Appeal No. 223 of
2014 before the District Judge, Dhaka, and on transfer, the appeal was heard by
the Additional District Judge, First Court, Dhaka, who disallowed the appeal

on the same principles the trial Court had held.

In the instant case, the only question that needs to be addressed is, what
Is the status of a nominee who has been validly nominated by the purchaser of
Sanchay Patra (savings certificate) under rule 14 of the Sanchay Patra Rules,
1977? Does he/she become the owner of the certificate and is entitled to
receive the proceeds to the exclusion of other legal heirs of the certificate
purchaser?

In order to appreciate the rival contentions, it is necessary to examine the

provisions of the law applicable here.

Sanchaypatra Rules, 1977 (amended up to 30 June, 2015) came into
force on 20" December, 1977 for the Government Saving Certificates. To
appreciate the contentions of the parties it is necessary to examine relevant
rules 14,14A, 15, 16, 17 and 37 of the Sanchaypatra Rules, 1977, which

provide as under:



14. Nominations:-

(1) In the case of purchase of certificate by individual or
individuals : Whether adult or minor, holding the certificate singly
or jointly nomination may be made by the purchaser(s) of
certificate in the application form at the time of the purchase,
specifying the amount, whether whole or in part, (and) receivable

by the nominee on the death of the purchaser(s).

(2) Nomination made under sub-rule (1) shall cease to have effect
in case the nominee dies before the death of the holder or before

he has received any sum there under.

14A. Note. “ Nominee” means and individual or group of
individuals, and includes any company or association or body of
individuals, whether it is incorporated or not. (This note was
inserted on 20.08.2008 by notification No. =rs1/=r1f</>1=e31/«-
L/os/>0q SIfFAs 0.0b.200b R @F TG 38 @ Note

LTS 1 IEACR ).

15. Cancellation etc. of the nomination:- A holder of a

certificate may be noticed to the Issuing vary or cancel the nomination

made under rule 14 at any time.

16. Where no nominee exists:- In any case where-




(@) a holder dies without making any nomination under rule 14 or after
having made such nomination, it has ceased to have effect under rule

14(2) .

(b) the sum or part of the sum in respect of which no nomination has

been made does not exceed Taka twenty five thousand ; and

(c) the probate of the will of the holder or the letters of administration of
his estate, or a succession certificate under the succession Act, 1925
(XXXIOX of 1925), is not produced to the officer or authority

authorized in this behalf within three months of the death of the holder,

Payment of the sum or part thereof, as the case may be, shall be made to
the person who appears to be entitled to receive it or to ad administer the
estate of the deceased holder, by the authority empowered by the
Government in this respect and to the extent to which it is so

empowered.

17.Nominee to receive amount of the certificate:- It shall open to a

nominee under rule 14 to receive the amount due to him on the death of

the holder either immediately or on maturity of the certificate.

“Note: Nominee or successor can withdraw Three Monthly Profit in

respect of fo= ST @x IFITITSTe s=ez7@|

37. Exceptions in certain cases for encashment:- Certificates of any
denomination may be enchased before the period mentioned in rule 36

under the following the conditions, namely:-



(a) after the death of the holder or after the death of both the holders in

the case of a joint holding when encashment is required by heirs.

(b) voluntarily by the holder when the holding is in excess of the limits
prescribe in rule 21 or on demand by the Issuing Authorities on

discovery of such excess;

(c) when certificates pledged under rules are being fortified owing to any

default of the pledger and the pledge claims the amount;

(d) when ordered by a court;

(e) under special circumstances within the first year of their issue
without any interest, with the permission of the Bangladesh Bank or its
branch offices, officer-in-charge, National Savings Bureau or the
Postmaster General or , on his behalf , by a Superintendant of Post

Offices of Gazetted Head Postmaster.

Note:- If the entire pledged amount is not being claimed fresh

certificates may be issued for the unclaimed balance under rule 39.

Now, the question is what is the legal position of a nominee vis-a-vis a
successor to the estate of the deceased? It is clear from the rules quoted above
that a nominee does not inherit any title to Sanchaypatra (saving certificates).
Rule 14 (2) of the Sanchaypatra Rules determines the status of the nominee
made by the purchaser under rule 14(1) as nomination made under sub-rule (1)
shall cease to have effect in case the nominee dies before the death of the

holder or before he has received any sum there under. It is obvious that on the



death of the nominee his or her heirs do not inherit the sum. It has been
reiterated in rule 16(1) as well. Rule 17 is subject to rule 14(1)(2) as pointed
out. In rule 37 there are even exceptions enumerated in clauses (a)(b)(c)(d)(e)
for encashment of Sanchaypatra without intervention of the nominee. It does
not appear that the depositor intends to dispose of beneficial interest to the
nominee. A nominee, therefore, has assumed the character of a trustee under
sections 80 and 81 of the Trust Act, 1882 and is liable to those who have
beneficial interest in Sanchaypatra. It will be relevant to quote the legal
meaning of “nominee” from Black Law Dictionary (Ninth Edition) at P. 1149.

Nominee means:

“A party who holds bare legal title for the benefits of others or who

bl

receives and distributes funds for the benefits of others.’

There is another aspect of the case: The parties are governed under the
Muslim Personal Law (Shariat) Application Act (XXXVI of 1937). It overrides
any custom or usage to the contrary (save questions relating to agricultural
land) regarding intestate succession, the rule of decision in cases where the
parties are Muslims shall be the Muslim Personal Law (Shariat). The
succession under the Muslim Personal, however, cannot be presumed to have
been altered or superseded unless there is specific law contrary to the Shariat
law of succession or the law with non obstante clause. There is nothing in the
statute book to presume that a nominee has superseded the Shariat Law of

succession.



The learned Additional District Judge in appeal has applied Bank
Company Act, 1991, and has discussed section 103 (30 of the Act. He has also
considered nitimala 8(6) of 2004, and came to the finding that a nominee alone
has absolute right (=g wifs1=) to receive the debt and the others (successors

rights) have been superseded.

Bank Company Act, 1991 (Act No. X1V of 1991) is not at all applicable,
as it does not deal with Sanchaypatra (saving certificates). It deals with the

deposit ( =wwe) of the clients of the schedule banks. On the other hand, it is

the Sanchaypatra Rules, 1977 that alone deals with the regulation of
Sanchaypatra that provide under different heads the ““ procedure for purchase;
nomination ; payment by investors for certificate; permissible limits for
holding (face value of certificates) by various classes of investors; penalty for
holding certificate in excess of the maximum value prescribed under rule 21;
issue of certificates, encashment, discharge and transfer of certificate;
discharge and exchange of certificates; encashment of holding of a deceased
persons; profit payable on certificate; transfer from one person to another;
acceptance of certificate in payment of Government ; pledging of certificates as

security; replacement of lost, destroyed or damaged certificate.”

Section 69(1)(2) of Sanchaypatra Rules 1977 provides that “the
Sanchaypatra Rules (amendment 2002) shall be treated as General Rules for all
Sanchaypatra, in case of introduction of any Sanchaypatra to be guided by its
own sub-rule and any of such rule contradicts with Sanchaypatra Rules, 1977

(amendment) that rule will be treated void mutatis mutandis.”
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Therefore, Sanchaypatra Rules, 1977 is a complete code that regulates
the management of Sanchaypatra (saving certificate). Bank Company Act,
1991 has no manner of application. The Government has made the
Sanchaypatra Rules by order of the President. He appears to have constitutional
authority under Article 85 of the Constitution to make rules in respect of Public
Account of the Republic. Bank Company Act is applicable to the schedule
Bank in respect of deposits or =iwi=e deposited by the depositors. It does not

regulate the sanchaypatra.

The learned Additional District Judge, while applying Bank Company
Act, 1991, has drawn inspiration from a Nitimala (a sub- rule) 8(6) of
Sanchaypatra Nitimala, (Regulation) 2004 but has considered in isolation of
other nitimalas or sub-rules. It is a delegated legislation. The learned
Additional District Judge has relied on nitimala 8(6) in isolation, ignoring the
other nitimalas relating thereto. Relevant portions of Sanchaypatra Nitimala,

2004 are quoted below:
b | S e

(>) RS @ @@= a3 9 aifss e e ==
AN BRCS A= |

(k) s seda s =@ =i [Redcas o= s 6=
AN 2T = AR

(o) REceR s=x siE e awis =1 SR RS NS
R Tz e s N S g sfHes #ifkfe= )
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(8) RN =R 3oz =sfee @ @9 s AN sy 2t qifos
face “ifFEa|
(¢) R =ERe 28 TN fe a1 pfeima T =36
B o e oFe@ Tes AHII Jifset Jfer siel =3¢ |
(V) TR FENE e wfecace [RfFcw@ yoaadd et
SR S [ ST IR &S ey “AieHi=TeT =1 S
I 1R [RfNceiee 9 2w SfE<sE 2363 |
() Rt yga o1 SEE @ Seafsst Ivmr st
R Toa oIt <8 21+F B g'y FfEee e
S FEFHEE R e Fdifte =@ fov W1 w@w g1I=w
TraeT HRCS AT |
Sanchaypatra Nitimala 8 should be read as a whole to get the correct
meaning. Nitimala 8(3) (4) and (5) make it clear that no inheritable right is
created in favour of the nominee. He or she has no beneficial interest in the
sanchaypatra. The learned Additional District Judge failed to consider the
Sanchaypatra Rules, 1977, which has treated nitimala or sub-rule, if contradicts
the Sanchaypatra Rules, 1977 to be treated as void (see rule 69) . It runs as

follows:

69(1) Sanchaypatra Rules, 1977 (amendment 2002) shall be treated as

General Rules for all Sanchaypatra:

(2) In case introduction of any Sanchaypatra to be guided by its own sub
rule and any of such rule contradicts with Sanchaypatra Rules, 1977

(amendment 2002) that rule will be treated void mutatis mutandis.
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In Vishin_N. Khanchandani Vs. Vidya Lachmandani, AIR (SC)

2747=2000(6) SCC 724, the Supreme Court of India has considered the
Government Savings Certificate Act, 1959 , sections 6,7 and 8 , and has held as

follows:

“The submission made on behalf of the appellants has no substance in
view of sub-section (2) of section 8 and the Statement of Objects and Reasons
necessitating the passing of the Act. Sub-section (1) of Section 8 provides that
if any payment is made in accordance with the provisions of the Act to a
nominee, the same shall be a full discharge from all further liabilities in respect
of the sum so paid. Section 7 of the Act provides that after the death of the
holder of the savings certificates payment of the sum shall be made to the
nominee, if any, and sub-section (1) of Section 8 declares that such payment
shall be a full discharge from all further liabilities in respect of the sum so paid.
However, sub-section (2) of Section 8 Specifies that the payment made to the
nominee under sub-section (1) shall not preclude any executor or administrator
or the legal representative of the deceased holder of a savings certificate from
recovering from the person receiving the same under Section7; the amount
remaining in nominee's hand after deducting the amount of all debts or other
demands lawfully paid or discharged by him in due course of administration. In
other words though the nominee of the national savings certificates has a right
to be paid the sum due on such savings certificates after the death of the holder,

yet he retains the said amount for the benefit of the persons who are entitled to
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it under the law of succession applicable in the case, however, subject to the

exception of deductions mentioned in the sub- section.”

There is a similar provision of law in our Bank Company Act, 1991
meant for “deposits “ or “ SIS in section 103(3)(4) as follows:

Section 103 (1)......c........

(9) TACS; @R T (I RN A (FI B A 7IG e
TR GG HFTS S (I 27 e A7) (552 AGe = @, Tol-
RI(5) 93 N @ ST NS Fa1 =30 A TA-G[—1 () @7
93 @ e e =2 o aoe mmesH 91 cRawe @1
SNFCHANE TR TOId °F, T WS FAR OB
NI A, (NS, IFA AMTOFNE Ao AKFE A
FRE, 9 I @ @& T Te Af4FR 2300 e 2307|
(8) €% R Ry SR @ IJRF @I T3 571 ~Afifas
220 AR TS A Ty Ao Wl ARy 28R Il 10
237
@ S AMEF @A, @ AEE 92 - TR A0ed O ARy
T4 *FMR CR Afed [Keprm O (@ [iea (@I ACw= @ At
AT IRl G SoI- 411 41 Py feiea |
(Emphasis Supplied)
It appears that Bank Company Act 1991 also does not confer any title to

the nominee over the Deposit or siwwe of the deceased. A nominee is liable for

the amount to the rightful successors under the Bank Company Act as well.
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From a plain reading of Rule 14 of the Sanchay Patra Rules, 1977 it is
clear that the intention of the Rules is to provide for who has to deal with the
bank on the death of a purchaser of certificate and not to create a new rule of
succession. The purpose of nomination is to make certain the person with
whom the bank has to deal, and not to create interest in the nominee to the
exclusion of those who in law will be entitled to the estate. The further purpose
of nomination is to avoid unnecessary hassles and confusion in case there are
disputes between the heirs and legal representatives and to obviate the
necessity of obtaining legal representation and to avoid uncertainties as to with
whom the bank should deal to get proper discharge. Therefore, the persons

entitled to the estate of the deceased do not lose their right to the same.

The idea of having this Rule is to provide for a proper discharge to the
bank without involving the bank into unnecessary litigation which may take
place as a result of dispute between the heirs or representatives. This being the
position, the contention of Mr. Elias cannot be accepted. Even when a person is
nominated or even when a person is recognized as a heir or a legal
representative of the deceased certificate purchaser, the rights of the persons
who are entitled to the deposit of the deceased certificate-purchaser by virtue of
law governing succession are not lost and the nominee or the heir or legal
representative recognized by the bank, as the case may be, holds the money
and interest of the deceased for disposal of the same in accordance with law. It
Is only as between the bank and the nominee or heir or legal representative that

the bank and its customer is created and this relationship continues and subsists
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only till the estate is administered either by the person entitled to administer the
same or by the Court or the rights of the heirs or persons entitled to the estate
are decided in a Court of law. Thereafter, the bank will be bound to follow
such decision. The nominee, therefore, cannot be said to have become the

owner of the money of the other heirs merely by virtue of nomination.

It is in this Courts’ view, Rules 14,15,17 and 37 do not lay down any
special rule of succession of properties of a deceased account holder overriding
the general rules of inheritance prescribed by the personal law in absence of a
non-obstante clause in the Rules,1977. A mere nomination made under Rule 14
does not have the effect of conferring on the nominee payable under the
National Savings Certificate on the death of the holder of the same. The
nomination only indicates the hand which is authorized to receive the amount,
on the payment of which the bank gets a valid discharge of its liability under
the savings certificate. The amount, however, can be claimed by the heirs of

the holder in accordance with the law of succession governing them.

Thus, the position stands concluded in favour of the present petitioners
that by virtue of nomination of Bilkis Ara Begum by her deceased husband
under Rule 14 of the Sanchaypatra Rules, 1977, she does not become absolute
owner of the money, however, was only empowered to hold the money in trust
for the true owners that too for the purpose of dealings with the bank. Bilkis
Ara Begum as such, had no power and authority to claim the money as a whole

to the exclusion of the other legal heirs of Md. Shahidul Hoque Chowdhury



16

except heirs along with other legal heirs of the said Shahidul Hoque

Chowdhury.

Taking into consideration the above, this Court finds merit in the
submission of the learned counsel for the petitioners as well as in the Rule

issued.

In the result, the Rule is made absolute, however, without any order as to

costs.

The judgment and order passed by both the Courts below are hereby set
aside. The application for granting succession certificate is allowed and the
learned Joint District Judge (District Delegate), 3" Court, Dhaka is directed to
Issue a Succession Certificate in Succession Case N0.335 of 2014 in favour of

the applicants as prayed for.

Since it is a contentious matter, Bangladesh Bank is directed to distribute
the amount lying against the Sanchaypatra in the name of the deceased Md.
Shahidul Haque Chowdhury among his heirs on the basis of the succession
certificate to be issued by the Court below.

The order of status quo granted at the time of issuance of the rule stands

vacated.
Communicate a copy of the judgment to the Court concerned.

Khizir Ahmed Choudhury, J.

| agree.



