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JUDGMENT

Surendra Kumar Sinha,CJ:

Historical Background of the Legal System of Bangladesh

Rlackstone’s Commentaries on the Laws of

England has been termed as ‘The bible of American



lawyers’” which 1is the most influential book in

English on the English legal system and has

nourished the American renaissance of the common
law ever since its publication (1765-69). Boorstin’s
great essay on the commentaries, show how

Blackstone, employing eighteenth-century ideas of

science, religion, history, aesthetics, and

philosophy, made of the law both a conservative and

a mysterious science. In his ‘The Mysterious Science

of the Law’ Daniel J. Boorstin, in Chapter two under

the caption ‘The use of History’, the author stated,

“The conflict between Blackstone’s Science of Law

and his Mystery of Law was never to be entirely

resolved. This was nothing less than the conflict

between man’s desire to understand all and his fear

that he might discover too much. Yet eighteenth-

century England was able to find a partial solution

of the difficulty by appealing to experience. Since

Locke had destroyed all innate ideas and made

experience the primary source of ideas, the student



of society, like the philosopher, could abandon the

a priori path for the path of experience. 1In

practice, this meant that the eighteenth-century

mind came to make every social science, as

Blackstone made the study of law, simply a branch of

the study of history. The accumulation of all

experience, history became the whole study of man,

and the entire practical aspect of philosophy. 1In

1735, Bolingbroke summed up this notion when he said

that history was “philosophy teaching by examples.”

By “philosophy” was meant not the abstruse

distinctions of metaphysics, but the practical

7 W“Nature has done her

“science of human nature..

part. She has opened this study to every man who can

read and think; and what she has made the most

agreeable, reason can make the most useful,

application of our minds.’

Hume, in 1739, called his Treatise an attempt

to write other Principia by applying the Newtonian

method to philosophy. But how was this to be done?



Here he answered with the voice of Locke. “And as

the science of man is the only solid foundation for

the other sciences, so the only solid foundation we

can give to this science itself must be 1laid on

experience and observation.” That he thought history

the final and proper source of this finally turning

from philosophy to the study of the past. But he was

clear in defining the data and method of this

science:

The laws of England were for Blackstone and

body for studying the anatomy of laws 1in general.

This understanding of laws 1in general was to be

sought in the Commentaries by studying the English

law historically, an approach which before the

eighteenth century had not been seriously

undertaken. Now the awakening historical

consciousness of the Enlightenment was beginning to

show itself in legal scholarship.

Hale, the first English 1legal historian, had

most shaped Blackstone’s general conception, and the



Commentaries themselves were in turn the inspiration

for John Reeves’ ‘History of English Law’.

From ancient times in Bangladesh, there existed

local assemblies in wvillage known as Panchayets.

They settled disputes and their decisions were in

the nature of compromise between the parties. But at

times, they pronounced regular Jjudgments. The law in

force then was tribal customary laws. By lapse of

time, there was transition to centralised rule by

the king who at the apex was recognised as the

ultimate judicial authority. He held courts in

person to decide cases assisted by Brahmins. In the

latter period, a gradation of courts was set up in

towns and cities. Appeals preferred from the

decisions of these local courts to the Chief Court

at the capital, from whose decisions appeals laid to

the Royal Court presided over by the king. The laws

applied Dby these courts were ©principally the

customary laws, and shastric or canon laws, the

sanctity of which was well recognized both by the



courts as well as the ©people. Besides, dicta

emanating from religion were regarded as a major

source of law. This system prevailed until the end

of twelfth century. When the foundation of Muslim

dominion was laid towards the beginning of the

thirteenth century, the earlier system remained

operative in the country with some modifications

here and there until the advent of the Mughals. They

set up courts throughout their empire with Qazi at

the head. Qazi used to dispense Jjustice both civil

and criminal laws.

The Mughals established their rule in this part

of the Sub-continent in the Sixteenth century. The

main objects of their administration were to assess

and collect revenue. Nonetheless, administration of

Jjustice was regarded throughout the Mughal period as

a subject of great importance and they had

introduced a well-organized system of law. For the

purpose of overall administration, the areas now

constituting Bangladesh, 1like other provinces (The



Province was comparable to a modern division) of the

Mughal empire, was divided 1into districts, and

districts into sub-divisions.

At lower tier it was the wvillage where the

Mughals retained the ancient system of getting petty

disputes settled by the local Panchayets. In every

town, there was a regular Town Court presided over

by a Qazi known as Qazi-e-Parganah. This court

generally dealt with both civil and criminal

matters. There was Fauzdar, who as the name

indicates, was a commander of and unit of armed

force. He also discharged some general executive

functions and was placed in charge of suitable sub-

division. In the early period of the Mughal rule,

the Fauzdars tried petty criminal matters, but as

the system underwent some changes during the period

between 1750 and 1857, in the 1latter ©period,

Fauzdars maintained ‘Fauzdari Court’ for ad-

ministration of criminal Jjustice at the district

level and dealt with most of the c¢riminal cases



except <capital sentences. The trace of 1its name

still survives. Today’s Criminal Courts or ‘Fauzdari

Adalat’ as it is called in Bengali, are the improved

version of Fauzdari Courts of those days.

There was existence of Kotwal who functioned as

chief of town police, censor of morals and local

chief of the intelligence system. He performed the

functions of Police Magistrate and tried petty

criminal cases. The office of Kotwal was known as

Kotwali, which was the principal police station of a

town. The nomenclature of Kotwalli even survives

today. In almost all important towns and cities in

Bangladesh, there exist at least one police station

called ’'Kotwali’ police. Kotwal system remained in

force wuntil the East 1India Company took up the

administration of Justice 1in the country through

acquisition of Diwani. There were two other judicial

functionaries, known as Amin and Qanungo. Amin, as

it literally means, was an Umpire between the State

demanding revenue and the individual raiyats paying



it. He was basically an officer of the town and his

Jurisdiction extended to the disposal of revenue

cases. The Qanungo, as the name implies, was the

Registrar of Public Records. He preserved all

‘Qanuns’ that is to say, all rules and practices and

furnished information as to procedure, precedents

and land history of the past. He used to dispose of

petty cases connected with land and land-revenue.

The principal Jjudicial authorities in the

district level were, the District Judge, called

District Qazi. He exercised appellate power to hear

civil and criminal appeals against the decisions of

the Qazi's Court in towns, called Qazi-e-Parganah.

He also exercised criminal appellate power against

the decisions of Police Magistrates at base level

called Kotwals. Another noteworthy judicial

authority in the district level was District

Amalguzar. He heard appeals in revenue cases taken

from the Jjurisdiction of Amin, the Revenue-Umpire

and Qanungo, the Registrar of Public Records. 1In
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province-level Jjudiciary, there existed Provincial

Governor's Court called Adalat-e- Nizam-e—-Subah

presided over by the Governor or Subadar. This Court

had original, appellate and revisional Jjurisdiction.

The original Jjurisdiction was for dealing with

murder cases while 1in appellate Jjurisdiction, it

decided appeals preferred from the decisions passed

by the court of District Qazi and that of Fauzdar.

Appeals from and against the decision by this court

prefer to the Emperor's Court as well as to the

Court of the Chief Justice at the imperial capital.

There was another Court in this level known as the

Governor's own court and this court possessed only

an original Jjurisdiction. The Provincial Qazi held a

court which was called the Court of Qazi-e-Subah,

This court had original as well as appellate

jurisdiction. Besides, Provincial Diwan presided

over provincial Revenue Court and dealt with revenue

appeals against the decision of District Amalguzar.
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In the administration of Justice within the

structure depicted above, Qazis were the judges of

the canon law while Adils were the Jjudges of the

common law. Mir-i-Adil, was the Lord Justice. Qazi

conducted in the trial and stated the law. Mir-i-

Adil or Lord Justice passed the Jjudgment whose

opinion could override that of his colleague. But as

a rule, they conducted the affairs of the court

quite harmoniously which has been clearly delineated

by V.D. Kulshreshtha in his book titled "“Landmarks

in Indian Legal and Constitutional History”.

The law which was applied in the administration

of justice during the Mughal times was primarily the

Holy law as given 1in the Quran being regarded as

fountain-head and first authority of all laws, civil

and criminal, and the traditions handed down from

the prophet Muhammad (SM) called Sunna which was and

is at present day held to be only second to the

Quran itself in sanctity. The judges further

depended upon the Codes prepared on analogical
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deduction by the school of Imam Abu Hanifa (Abu

Hanifa an Nu'man ibn Thabit, popularly known as Imam

Abu Hanifa (A.D. 701 to 795) was the founder of

Hanafi School of law. 'He was the first to give

prominence to the doctrine of Qiyas or analogical

deduction' and 'assigned a distinctive name and

prominent position to the principle by which, 1in

Muhammadan Jjurisprudence, the theory of Law 1is

modified in its application to actual facts, calling

it istihsan' 'which bears in many points remarkable

resemblance to the doctrines of equity'. He

constituted a committee consisting of forty men from

among his disciples for the codification of the laws

and 1t 'took thirty vyears for the Code to be

completed, which has been clearly stated by C. F.

Abdur Rahim in his Book W“Muhammadan Jurisprudence

(1958 Edn) P.L.D. Lahore, pp. 25-26”. Most of the

Muslims 1living 1n Bangladesh Dbelong to Hanafi

School) as well as upon the literature of precedent

of eminent jurists called Fatwas.
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Besides, these sources, there were secular

elements which were drawn upon by the judges to

guide their opinions. The Ordinances known as

"Qanuns" of various emperors were freely applied by

the Jjudges 1in deciding cases. Ancient customs also

played an important part in the legal system of the

Mughals who always accepted the sanctity of the

customs under which the people of the country had

been used to live. Apart from this, the judges had

scope to make use of the dictum of equity, good

conscience and Jjustice 1.e. sense of right and

wrong. Matters on which no written authorities could

be traced were decided by the judges in accordance

with their own good conscience and discretion. They

had to adjust application of the Holy law, which was

of general character, to the individual cases which

came up before them from time to time. This

adjustment was generally the result of the decision

of one man. Judges, therefore, exercised vast

discretionary powers in their own spheres, has been
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clearly spelt out by Rum Proshad Khosla authored the

book “Mughal Kingship and Nobility, Reprint, 1976”.

The Mughal Emperor at the imperial capital was

the Legislator on those occasions when the nature of

the case necessitated the creation of new law or the

modification of the old. Royal pronouncements

superseded everything else, provided they did not go

counter to any express injunction of the Holy law.

These pronouncements were based on the Emperor's

good sense and power of judgment rather than on any

treatise of law. All ordinary rules and regulations

depended upon the Royal will for their existence.

The Jjudicial procedure under the Mughals was

not a long drawn-out matter as it is at present. The

decisions of cases were speedy. Basically, 1t was an

adversary procedure with provision for pleadings,

calling of evidence, followed by judgment. The court

was, assisted by Mufti who was well-versed in canon

and lay law to assist the court. He was in many

respects a fore runner of the present day Attorney
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General. Civil and Criminal laws were partly Muslim

laws and partly customs and the royal decrees.

Personal laws of Hindus and Muslims were applied in

their respective field.

The system of law under the Mughals was

effective and worked well for a long time. 1Its

disintegration started when the Emperor's control

over the provinces became less effective. The local

Zamindars 1in course of time became powerful and

gradually usurped to themselves the function of

administration of Jjustice. This was the state of

affairs around the last quarter of the Eighteenth

Century when in the province of Bengal justice was

administered by Nawab, in his absence by the

Chancellor of the Exchequer called Diwan, and in the

absence of both, by a Deputy.

Earlier, on the 1last day of the vyear 1600,

Queen Elizabeth I of England gave the East India

Company, by the First Charter, a monopoly of eastern

trade and the Charter contained the power and
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authority to make, ordain and constitute such and so

many laws, constitutions, orders and ordinances as

may be necessary for the good government of the

Company and for better administration of their trade

and furthermore to impose "such pains, punishments

and penalties, by imprisonment of body, or by fines

and americaments, or by all or any of them" as might

seem requisite and convenient for the observation of

such laws, constitutions, orders and ordinances. In

this connection it may be referred to Constitutional

Documents, Vol. I, Government of Pakistan, Ministry

of Law & Parliamentary Affairs (Law Div), at p 9.

All these powers were placed on perpetual foundation

by a fresh Charter granted by James I, in 1609,

which was granted on May 31, 1609. After a few

years, in 1613, the Company got permission from the

Mughal Emperor to establish its first factory at

Surat. The Charter of 1609 was followed by the

British Crown's another grant made on the 14th

December, 1615, authorising the Company to 1issue
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commissions to their captains provided that in

capital cases, a verdict must be given by a jury.

The purpose behind this was maintenance of

discipline on board ships that was granted on

February 19, 1623.

James I extended the Company's power Dby

authorizing it to punish its servants for offences

committed by them on land. This Charter together

with the earlier grant placed the Company to the

advantage of governing all its servants both on land

and high sea what has been clearly stated in the

Book ™“A. Constitutional History of India” authored

by Arthur Berriedale Keith 1600-1935 (Methuen's 2nd

Edn) at pp 6-7. Its power to exercise Jjudicial

authority was enlarged a step further by a Charter

of Charles II, in 1661 which was granted on April,

3, 166l1l. The Charter a landmark in the history of

the legal system, granted the Governor-in-Council of

the Company the authority to administer English Law

in all «civil and criminal <cases on Company's
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servants as well as on others who 1lived in the

British settlement in India. A further Charter

granted by Charles II, in 1683 (Granted on August 9,

1683.) provided for a court of Jjudicature to be

established at such places as the Company might

appoint to decide cases according to equity and good

conscience or by such means as the Judges should

think fit.

In 1698, the Company by the purchase of

villages 1in Bengal acquired the status of Zamindar

which carried with it the scope for exercise of

civil and criminal Jurisdiction [Sir George Claus

Rankin, Background to Indian Law, Cambridge

University Press. (1946 Edn) at p 1]. Consequently,

a Member of Council regularly held Zamindari Court

to try «civil and criminal cases. FEarlier, the

Company had constructed a fortified factory at

Calcutta (Kolkata) and towards the close of 1699,

the settlement in Bengal was declared Presidency.

Their fort at Calcutta was named Fort William in
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honour of King William of England and it became the

seat of the Presidency.

By a Charter granted by King George I, on 24th

September, 1726, a Court of Record in the name of

Mayor's Court and a Court of Record in the nature of

a Court of Oyer and Terminer and Gaol Delivery was

established in Calcutta. The Mayor's Court was to

try all civil cases with authority to frame rules of

practice. The Court of Oyer and Terminer was

constituted for trying all c¢riminal cases (high

treason only excepted). Both «civil and criminal

Jjustice was required to be administered according to

English Law. This was how the King's Courts were

introduced in India though the King of England had

no claim to sovereignty over Indian soil.

Establishment of these courts raised the question of

jurisdiction over Indians. Accordingly, by a new

Charter of George II, issued in 1753, (The Charter

dated January 8, 1753.) the Mayor's Court was

forbidden to try action between Indians who did not
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submit to its Jurisdiction. Yet, the Charter

established a Court of Request 1in each presidency

for prompt decisions in litigations involving small

monetary value.

In the year 1756, as the Company refused to

move the fortifications it had erected in Calcutta

(Fort Wiliam), the Nawab of Bengal, Bihar and Orrisa

Serajuddaula captured the town, but in 1757, the

Company under the command of Clive defeated Nawab in

the battle of Palassy and recaptured it. Thus, the

British people grasped the rein of power. De Jjure

recognition followed with the Mughal Emperor's grant

to the Company of the Diwani of Bengal, Bihar and

Orrisa. The grant of Diwani included not only the

right to administer revenue and civil justice, but

virtually the Nizamat also 1i.e., the right to

administer criminal justice. In this respect, it may

be mentioned that Minutes of Sir Charles Grey C.J"

October 2, 1829, Parliamentary Papas, 1831, Vol. VI,

p 54.) Now as the British people were required to
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govern the new land they naturally took over the

Mughal system then prevailing, made in it only the

most necessary changes and while retaining its old

framework, they very slowly added new elements.

The Company exercised within the wvillages 1t

had acquired Jjudicial power appurtenant to 1its

status of Zamindar, on the wusual pattern then

prevailing in the country. After the acquisition of

Diwani 1in 1756, the Company introduced Adalat or

Court System in 1772. In fact, it was introduced

under Bengal Regulation II of 1772 by Warren

Hastings after his appointment as Governor in

Bengal. The Office of the Governor was styled

'Governor-General in Bengal from 1774 to 1833. The

system is known as Adalat System for administration

of justice in Mufassil beyond the presidency town of

Calcutta and set up two types of Courts 1in each

revenue district. For «civil Jjustice, Provincial

Civil Court styled as Mufassil Diwani Adalat was

established in each Collectorate with a Chief Civil
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Court with appellate power at Calcutta called Sadar

Diwani Adalat. The Collector of the district

presided over the Provincial Civil Court or Mufassil

Diwani  Adalat whose jurisdiction extended to

disputes concerning property, inheritance, claims of

debts, contract, partnership and marriage. The

Collector was assisted by two Law Officers, a Moulvi

and a Pandit, who expounded respectively the rules

of Muslim or Hindu law applicable to the cases. The

Chief Civil Court or Sadar Diwani Adalat at the seat

of the Government was presided over by the President

with at least two other Members of the Council.

For criminal justice, Provincial Criminal Court

styled Mufassil Fauzdari Adalat was also established

in each district with a Chief Criminal Court with

supervisory power called Sadar Nizamat Adalat. In

the Provincial Criminal Courts sat the Qazi and

Mufti of the district with two Moulvis to expound

the law. These Provincial Criminal Courts were not

permitted to pass death sentences and had to
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transmit the evidence with their opinion to the

Sadar Nizamat Adalat for decision. Besides, the

proceedings of these criminal courts were supervised

by the Sadar Nizamat Adalat, presided over by the

Daroga Adalat representing Nawab in his capacity as

Supreme Criminal Judge, with the aid of Chief Qazi,

Chief Mufti and three Moulvis.

The criminal courts at first administered

Muhammedan Law with some variations which had

developed in Bengal, but innovations borrowed from

English Law were also introduced. In civil courts,

Hindus and Muslims were governed by their personal

laws 1n cases dealing with marriage, succession and

religious institution; 1in other matters in default

of a statutory rule governing the case, the court

applied 'justice, equity and good conscience'.

Soon after the acquisition of Diwani by the

East India Company, the question arose whether the

Company could alter the criminal law then in force

in India. The first interference with the Mohammedan
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Criminal Law came 1in 1772 when Warren Hastings

changed the existing law regarding dacoity to

suppress the robbers and dacoits. It was provided

that the dacoits were to be executed 1n their

villages, the wvillagers were to be fined, and the

families of the dacoits were to become the slaves of

the State. Warren Hastings 1in his letter to the

Directors dated 10th July, 1773 maintained that the

East India Company as the sovereign authority in the

country could and should alter the rules of

Mohammedan Law. He pointed out, in his letter,

"The Mohammedan Law often obliges the

Sovereign to interpose and to prevent the

guilty from escaping with impunity and to

strike at the root of such disorders as the

law may not reach”

Hastings criticised the existing <rules of

Mohammedan Criminal Law boldly and attempted to

introduce reforms in various ways. To regulate the

machinery of Jjustice 1n Bengal, Warren Hastings
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prepared plans and introduced reforms in 1772, 1774

and 1780 respectively as well as suggested wvarious

reforms.

From 1772 to 1790 though steps were taken to

reorganise and improve the machinery of justice no

special effort was made to change the Mohammedan

Criminal Law. The problem of law and order as well

as to improve the defective state of the Mohammedan

Law was seriously considered by Lord Cornwallis when

he came to India in 1790. Lord Cornwallis, who

succeeded Warren Hastings, concentrated his

attention towards removing two main defects, namely

(a) gross defects in Mohammedan Criminal Law and (b)

defects in the constitution of courts.

Lord Cornwalli's reforms in the Mohammedan

Criminal Law were introduced on 3rd December, 1790

by a Regulation of the Government of Bengal. The

Regulation made the intention of the criminal as the

main factor 1in determining the punishment. The

intention was to be determined from the general
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circumstances and proper evidence and from the

nature of the instrument used in committing crime.

To support this reform, Cornwallis proposed that the

Doctrine of Yusuf and Mohammad must be the general

rule 'in respect of trials for murder'. Abu Hanifa’s

doctrine laying emphasis on the instrument of murder

was rejected. By another important provision of the

Regulation, the discretion left to the next of kin

of a murdered person to remit the penalty of death

on the murderer, was taken away and it was provided

that the law was to take its course upon all persons

who were proved guilty for the crime. Cornwallis

further maintained,

"Where Mohammedan Criminal Law

prescribes amputation of legs and arms or

cruel mutilation, we ought to substitute

temporary hard labour or fine and

imprisonment™.

It finds support from section 66 of the

Resolution 1n the proceedings of the Governor-
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General in Council dated 10th October, 1791. In this

respect legislative steps were taken only in 1791.

Reforms were also introduced, by the Regulation

of 3rd December, 1790, in the administration of

justice 1in the Foujdari or criminal courts of

Bengal, Bihar and Orissa. In 1791 a Regulation was

passed which substituted the punishment of fine and

hard labour for mutilation and amputation. The next

important step was taken in 1792 when a Regulation

provided that i1if the relations of a murdered person

refused or neglected to prosecute the accused

person, the Courts of Circuit were required to send

the record of the cases to the Sadar Nizamat Adalat

for passing final orders. In the same year it was

also provided that in future the religious tenets of

the witnesses were not to be considered as a bar to

the conviction o0of an accused person. The Law

Officers of the circuit Courts were required to

declare what would have been their fotwa 1f the

witnesses were Muslims and not 1in the case of
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Hindus. Accordingly, this provision modified the
Muslim Law of Evidence in 1792.

On 1°° May, 1793, the Cornwallis Code a body of
forty eight enactments-was passed. Regulation IX of
1793 1in effect restated the enactments which
provided for modification of the Mohammedan Criminal
Law during the last three years. Thus, it laid down
the general principles on which the administration
of criminal justice was to proceed.

In order to make the law certain in 1793 1t was
also provided that the Regulations made by the
Government were to be codified according to the
prescribed form and they were to be published and
translated in Indian languages. (Regulation XLI of
1793.)

The process of introducing reforms in the
Mohammedan Criminal law which began first of all
during Warren Hastings' tenure continued till 1832
when the application of Muslim Law as a general law

was totally abolished- Various piecemeal reforms
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which were introduced from 1797 to 1832 in the

Mohammedan Criminal Law were as follows:

Regulation XIV of 1797 made certain reforms in

the law relating to homicide where the persons were

compelled to pay blood-money. The Regulation granted

relief to those persons who were not in a position

to pay blood-money and were put in prison by setting

them free. It further provided that all fines

imposed on criminals shall go to the Government and

not to private persons. If the fine was not paid, a

definite term of imprisonment was fixed for the

accused. After the expiry of that fixed period of

imprisonment the accused person was released from

prison. In cases where the application of Mohammedan

Criminal Law 1led to 1injustice, the Judges were

empowered to recommend mitigation or pardon to the

Governor-General-in Council.

Throughout his tenure as Governor-General,

Warren Hastings was subject to two pressures,

incompatible with each other, as regards the
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administration of criminal justice. On the one hand,

he was obsessed by the feeling that administration

of criminal Jjustice was the responsibility of the

Nawab and not of the Company which was only the

Diwan. On the other hand, he realised that criminal

law needed to be drastically reformed. The criminal

courts prior to 1772 were 1in a very decrepit

condition. Realising that the government’s interest

in the maintenance of law and order could not be

ensured without the administration of criminal

Justice but at the same time maintaining the facade

of the Nawab’s presence 1in this sphere, Warren

Hastings had devised certain peripheral steps in

1772 in the area of «criminal Jjudicature, viz,

leaving administration of criminal Justice to the

Muslim law officers, he had interposed supervision

of English functionaries over them. Whatever the

theoretical objections, the practical exigencies of

the situation did not permit the government to adopt

completely neutral stance towards the administration
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of criminal Justice. But government’s freedom of

action was very limited, or so it thought. Instead

of taking over the administration of criminal

justice also alone with civil Jjustice, it retained

Muslim law officers to decide c¢criminal cases it

fought shy of modifying Muslim criminal law even

when some of 1ts features were demonstrably not

suited to the contemporary society and the notion of

justice entertained by the British themselves. The

criminal law itself promoted, to some extent, the

commission of violent crimes because 1t provided

ways and means of mitigating punishments. Even the

British supervision over the administration of

criminal Jjustice introduced in 1772, could not be

maintained for long. In 1775, the Sadar Nizamat

Adalat was removed from Calcutta to Murshidabad and

placed under the control and supervision of the Naib

Nazim Mohammad Reza Khan. This, however, proved to

be an unfortunate step for the administration of

criminal Jjustice which was thus cut-off from the
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main currents of reform and improvement Reza Khan’s

supervision of the criminal judicature did not prove

to be effective and efficient and, consequently,

administration of criminal Jjustice suffered. It came

to be afflicted, with many vices; 1ts condition

became very precarious. Criminal Court Dbecame

instruments of oppression and torture 1in the hands

of unscrupulous officers; 1innocent persons were

punished while the guilty escaped with impunity.

There was no machinery for bringing the offenders to

book. The criminal judicature ceased to provide any

security to life or property of the people. Even

though the state of affairs continually

deteriorated, the Calcutta government did not give

up 1ts policy of non-interference in criminal

judicature. Warren Hastings thought of taking only

minimal steps to 1mprove matters while keeping

intact, as far as possible, the existing structure

of criminal judicature to maintain the fiction that

the Nizamat still belonged to the Nawab.
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During the period from 1781 to 1793, there were

certain other noteworthy reforms. Judges of the

Mufassil Diwani Adalats were empowered to arrest the

offenders and to bring them to the courts for trial

and as such they were also designated as

Magistrates. It was not for them to try the accused

in their own court; rather as Magistrates, they were

required to produce the offender for trial in the

Mufassil Fauzdari Adalat. For supervision of works

of the Magistrates and Provincial Criminal Courts

called Mufassil Fauzdari Adalats, a criminal

department was set up in Calcutta controlled by an

Officer of the Company called Remembrance of

Criminal Courts. In 1801, the Sadar Nizamat Adalat

and the Sadar Diwani Adalat were united and in 1807,

Magistrates' power to award sentence was raised to

six months and a fine of two hundred rupees and 1in

1818, by enlarging these powers the Magistrates were

empowered to pass sentence of imprisonment. By

Regulation I of 1819, the Judges of the Provincial



34

Courts of Appeal and Provincial Courts of Circuit

were divested of their power to try criminal cases

and 1n their place Commissioners of Revenue and

Circuit were appointed in each division.

Superintendence and control of Police, Magistrates

were placed under these officers with the

responsibility of conducting sessions. They heard

appeals against the orders passed by the

Magistrates.

By 1861, it had proceeded far enough to Jjustify

the enactment of the Indian High Courts Act, 1861

(The Act was entitled East India (High Courts of

Judicature) Act, 1861. (24 & 25 Vic. C 104)) by the

British Parliament authorising creation by Letters

Patent of High Courts in the several Presidencies in

place of respective Supreme Courts and the Sadar

Dawani Adalat and Sadar Nizamat Adalat were to be

abolished on establishment of the High Courts. Under

Letters Patent dated December 28, 1865, issued

pursuant to the Indian High Courts Act, 1861, the
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High Court of Judicature at Fort William (Calcutta)

in Bengal was established replacing the Supreme

Court and Chief Courts or Sadar Adalatss (Sec. 8 of

the Act; The Adalat System was abolished.) The High

Court thus established at Calcutta Dbecame the

successor of the Supreme Court as well as of the

Chief Courts or Sadar Adalats and combined in itself

the jurisdiction of both set of old courts. All the

jurisdictions of the Supreme Court, civil, criminal,

admiralty, testamentary, intestate and matrimonial,

original and appellate, and the appellate

jurisdiction of Sadar Diwani Adalat and Sadar

Nizamat Adalat became vested in the High Court at

Calcutta, the original jurisdiction being

exercisable by the original side of the High Court

and the appellate jurisdiction being exercisable by

the appellate side thereof (Sec. 9 of the Act). The

Calcutta High Court continued to exercise its

jurisdiction till partition of India in 1947. After

establishment of the High Court in 1865, a regular
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hierarchy of civil courts was established by Civil

Courts Act, 1887. The Criminal Procedure Code of

1898 re-organised the criminal courts and the High

Court exercised a general power of superintendence

over all civil and criminal courts. In this respect,

the book of Mr. Azizul Hogque on “The legal System of

Bangladesh” may be referred to.

Criminal Judicature

When magisterial functions were vested in the

collectors, it was understood that every collector

in very district would have a deputy who would

lighten the work of the collector-magistrate to some

extent. But this hope was not fulfilled.

Considerations of economy always stood in the way of

the government ever doing anything necessary to

improve the administration. In most of the

districts, no deputy was appointed. The result of

this was that the burden on the collector -

magistrate was too heavy and he usually neglected

his magisterial functions. On the plea that the
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collectors neglected their magisterial duties,

Government - General Lord Auckland in 1837, secured

the approval of the Company’s Directors to separate

the two offices, and for the eight years following

it was effected gradually. But, as small salaries

were allowed to the magistrates, the office fell in

the hands of junior servants, and its effect on the

administration of Jjustice did not prove to be very

happy. But eventually the Offices of collector and

magistrate were united again 1in 1859. About this,

Keith points out that the demand for union of

magisterial powers 1in the collector was made by

Dalhousie in 1854, and Canning in 1857. ™“This

preference for patriarchal rule unquestionably

corresponded with the need of the time and received

effect after the Mutiny.

After the abortive Indian Revolution of 1857

against the misrule of the East India Company, the

Government of India Act, 1858 was passed providing

for taking over the administration of India in the
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hand of British Government. The Company’s rule 1in

India came to an end with the proclamation of Queen

Victoria in 1858 by which the administration of the

Company’s Indian possessions was taken over by the

British Government. Charter Act of 1833 made the

Governor General of Bengal, Bihar and Orissa, the

Governor General of India and Mr. Macaulay

(afterwards Lord Macaulay) was appointed as the law

member of the Governor General’s Council and the

said Council was empowered as the Indian Legislative

Council to make 1laws by passing Acts instead of

making Regulations. The First Law commission was

constituted with Mr. Macaulay as 1its chairman in

1835. The second Law commission was appointed in

1853 headed by Sir John Romilly. Third Law

Commission 1in 1861 was also headed by Sir John

Romilly for preparing a body of substantive laws for

India. Fourth Law Commission was appointed headed by

Dr. Whitly Stokes in 1879. On the Dbasis of the

recommendation of this commission, the Code of Civil
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Procedure, 1859, Limitation Act, 1859, Penal Code,

1860 and Code of Criminal Procedure, 1861 were

enacted by the Indian Legislative Council.

Above Laws and other laws were enacted with the

object of replacing the modified Islamic

administration of Jjustice 1in the Mufassil by the

modified English Common Law system. Act XVII 1862,

modified Islamic system of administration of

justice. This change over made the posts of law

officers such as Quazis, Muftis, Moulavis and

Pundits redundant and after that those posts were

abolished by Act II of 1864. (Kulshrestha).

Fourth Law Commission appointed in 1879

recommended for amendment of some laws and enactment

of some new laws. On the recommendation of this

commission the present Evidence Act, 1872, the Code

of Criminal Procedures 1898, the Code of Civil

Procedure 1908 and some other laws were enacted.
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THE CRIMINAL PROCEDURE AMENDMENT ACT, 1923

The Criminal Procedure Amendment Act, 1923 made

some 1improvement 1in this respect. The Europeans

British subjects’ right to be tried by the European

judges and magistrates was entirely abrogated. The

accused persons whether European or Indian were

placed practically on an equal footing. The only

privilege allowed to the British subjects was that

they could be tried with the help of a Jjury

consisting of a majority of Europeans or Americans.

A reciprocal right was allowed to the Indians as

they could claim jury consisting of a majority of

the Indians. Colonial of the British came to an end

in August, 1947. Under the provisions of the Indian

Independence Act, 1947, British India was divided

into India and Pakistan. Eastern part of the

Province of Bengal formed the Province of East

Pakistan. But unfortunately, within 3(three) vyears

of partition Martial Law was plagued in Pakistan and

Rule of Law had Dbeen buried and Colonial Rules
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continued to the people of East Pakistan till

independence in 1971. With the coming into operation

of the constitution of the Islamic Republic of

Pakistan in 1956, the Supreme Court of Pakistan was

established in place of the Federal Court as the

apex Court of the country. The apex Court was vested

with the appellate Jurisdiction from the decisions

of the High Courts including Dacca High Court. The

rule of law enshrined in the constitution was so

transitory. In October 1958, Martial Law was

promulgated and the constitution was abrogated. 1In

1962 another constitution was formulated by the

Martial Law authorities to the country. This

constitution was also abrogated 1in 1969 on the

promulgation of the second Martial Law 1n the

country.

Emergence of Bangladesh

Before stating anything about the Jjudiciary of

Bangladesh, it 1s necessary to know about the

judicial system that was in existence in the country
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on the emergence of Bangladesh and a pen picture of
the same has been given above. Under the provisions
of the Legal Frameworks Order, 1970 a general
election was held from 7 December 1970 to 17
January, 1971 in Pakistan to form a National
Assembly to frame a Constitution of the country and
first meeting of the National Assembly called by the
President and Chief Martial Law Administrator
General Yahiya Khan to be held on 3™ of March 1971
was postponed by him on 1°° of March 1971. This
triggered off wviolent protest and non-cooperation
movement by the people of the then East Pakistan. On
7" of March, 1971 Bangabandhu Sheikh Mujibur
Rahman, leader of the Awami League Party which
secured majority seats of the National Assembly (167
out of 300 seats) called for an all-out struggle for
achieving complete autonomy of East Pakistan in a
mammoth public meeting held in the Dacca Race Course
Field (Presently Suhrawardy Uddyan). Thereafter, on

the night following 25" of March, 1971 the Armed
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Forces of Pakistan started armed attack on the
Bangalee soldiers, policemen, riflemen and the
people. Bangalee soldiers, policemen and riflemen
revolted and war of liberation of Bangladesh was
started. On 26" of March, 1971 independence of
Bangladesh was declared and on 10" of April, 1971
elected representatives of the people of Bangladesh
assembled in a meeting at Mujibnagar and issued the
Proclamation of Independence confirming the
declaration of Independence made by Bangabandhu
Sheikh Mujibur Rahman on 26" March, 1971 and
declaring and constituting Bangladesh to be a
sovereign People’s Republic. The Proclamation
declared Bangabandhu Sheikh Mujibur Rahman as the
President and Syed Nazrul Islam as the Vice-
President of the Republic till framing of the
Constitution. Under the said Proclamation the
President was to be Supreme Commander of the Armed
Forces with authority to exercise all the executive

and legislative powers of the Republic including the
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power to grant pardon and also to appoint a Prime
Minister and other Ministers, to levy taxes and
spend money, to summon and adjourn Constituent
Assembly and to do all other things necessary and
incidental. The Vice-President was authorised to
exercise all the powers, duties and responsibilities
of the President in his absence. On that wvery day,
the Vice-President Syed Nazrul Islam, in the absence
of the President Sheikh Mujibur Rahman who was
confined 1in Pakistan Jjail, as Acting President
promulgated the Laws Continuance Enforcement Order
1971. This Order provided, amongst others,
M., all laws that were 1in force 1in
Bangladesh on 25™ March 1971 shall subject
to the Proclamation aforesaid continue to
be so 1n force with such consequential
changes as may be necessary on account of
the creation of the sovereign independent
State of Bangladesh formed by the will of

the people of Bangladesh and that the
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Government officials-civil, military,
judicial and diplomatic who take the oath
of allegiance to Bangladesh shall continue
in their offices on terms and conditions of
service so long enjoyed by them.”

On the 17" day of BApril 1971 Bangladesh
Government 1in exile was formed with Tajuddin Ahmed
as Prime Minister and members of the Cabinet took
oath of the office on that day at Mujibnagar.

On the 16" day of December, 1971 the occupation
Forces of Pakistan 1in the territory of Bangladesh
had surrendered to the joint command of India and
Bangladesh and thus Bangladesh was liberated.
Thereafter on 11 January, 1972, the Provisional
Constitution Order 1972 was promulgated by the
President. The said Order provided for a Constituent
Assembly consisting of the members of the National
Assembly and Provincial Assembly elected by the
People of East Pakistan in the election held in

December 1970, and January, 1971. The said Order
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also provided for the High Court of Bangladesh
consisting of a Chief Justice and other Judges, a
Council of Ministers with the Prime Minister as the
head and ordained the President to act on the advice
of the Prime Minister, and empowered the Cabinet to
appoint a President 1in the event of a wvacancy
occurring in the office of the President.
(Administration of Jjustice 1in Bangladesh, Justice
Kazi Ebadul Hoque) .

Debate 1in the Constituent Assembly regarding the

maintenance of Rule of Law:
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“Application of the provisions of this Chapter to
certain class or classes of Magistrates.- The
Governor may by public notification direct that the
foregoing provisions of this Chapter and any rules
made thereunder shall with effect from such dates
as may be fixed by him in that behalf apply in
relation to any class or classes of Magistrates in
the States.”

0¢ IICRM IAM(R:

“Control over subordinate courts.- The control

over district courts and courts subordinate thereto
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including the posting and promotion of, and the
grant of leave to, persons belonging to the judicial
service of a State and holding any post inferior to
the post of district judge shall be vested in the
High Court.”
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“"The executive authority of a Province extends to
excluded and partially excluded areas therein, but,
notwithstanding anything in this Act, no Act of the
Federal Legislature or of the Provincial
Legislature, shall apply to an excluded area or a
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“Governor may make regulation for the peace and
good government of any area in a Province which 1is
for the time being an excluded area, or a partially
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Our Founding Fathers dreamt of a society free

from exploitation and oppression. This has been the
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core of the entire war of liberation struggle that
the nation had to withstand in 1971. This pledge 1is
well depicted in the Proclamation of the
Independence dated 10™ April, 1971, where it has
been unequivocally stated that we are establishing

Bangladesh “in order to ensure for the people of

Bangladesh equality, human dignity and social

144

justice,” and not to speak our Founding Fathers had

to pay the extreme price for that dream. The

preamble of our constitution says that “it shall be

a fundamental aim of the State to realize through

the democratic process a socialist society, free

from exploitation a society in which he rule of law,

fundamental human rights and freedom, equality and

justice, political, economic and social, will Dbe

secured for all citizens. In A.T. Mridha v. State 25

DLR 353, Badrul Haider Chowdhury, J. echoed the

fundamental aim of this country 1in the following

language: Y“In order to build up an egalitarian

society for which tremendous sacrifice was made by
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the youth of this country in the national liberation

movement, the Constitution emphasizes for building

up society free from exploitation of man by man so

that people may find the meaning of life. After all,

the aim of the Constitution is the aim of human

happiness. The Constitution is the supreme law and

all laws are to be tested in the touch stone of the

Constitution (vide article 7). It is the supreme law

because it exists; it exists because the will of the

people is reflected in it.”

The sole and noblest purposes of our Founding

Fathers were to establish a State where no one will

be subjected to any maltreatment and humiliation so

that everyone'’s fundamental human rights and

freedoms and respect for the dignity and worthy of

the human person are guaranteed. This 1s only

possible where all powers of the Republic belong to

the people and the people only. And all this lofty

ideals can only be materialized in a State where

rights of the people given through the constitution
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and laws are absolutely guaranteed and protected by

a free, fair and independent judiciary.

In the above Parliamentary debates, Bangabandu

Sheikh Mujibur Rahman stressed upon the rights of

the people to be secured so that our next generation

could claim that they are 1living 1in a civilized

country. He also highlighted the human rights which

would be secured to the citizens, meaning thereby on

the question of rule of law there cannot be any

compromise. The father of the nation hinted that in

our constitution, the people’s right with their

participation 1in the affairs of the Republic and

their hopes and aspirations would Dbe enshrined.

Participating in the debate, Dr. Kamal Hossain, one

of the Founding Fathers of the constitution clearly

expressed that the fundamental rights of the

citizens would get priority; that this constitution

would inspire the citizens and all powers of the

Republic belong to the people and their exercise on

behalf of the people shall be effected only under
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and by the authority of the constitution. He also

assured that the independence of the judiciary shall

be protected. Syed Nazrul Islam pointed out that the

foremost precondition of Democracy is separation of

judiciary from the executive, that 1is to say, the

rule of law should be established in such a way that

the judiciary shall be independent in true sense and

that the judiciary can perform its responsibilities

independently. M/S Asmat Ali Shikder, Ali Azam, M.

Monsur Ali, Khandaker Abdul Hafiz, Abdul Malek Ukil,

Asaduzzaman Khan, Md. Azizur Rahman, M. Shamsul

Hoque, Mir Hossain Chowdhury, Ahsan Ullah, Taj Uddin

Ahmed, Sirajaul Hug, Abdul Muttaquim Chowdhury,

Abdul Momin Talukder, Md. Abdul Aziz Chowdhury,

Suranjit Sen Gupta and Enayet Hossain Khan expressed

their opinions in same voice with the above leaders.

Their advice, proposals, opinions and aspiration

have been reflected in the preamble, article 7 and

Part I1T of the constitution. Therefore, the

impugned provisions of the Code of Criminal
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Procedure have to be looked into and interpreted in

the 1light of the deliberations and historical

background as well the constitution of the People’s

Republic of Bangladesh.

Facts leading to the appeal

On 23™ July 1998, Shamim Reza Rubel, 20, a BBA
student of Independent University, died in police
custody after being arrested under section 54 of the
Code of Criminal Procedure, hereinafter shortly
referred to as the Code and being declared dead on
arrival at the Dhaka Medical College Hospital. A
public outcry occurred with protests by members of
the public, political parties, lawyers, teachers,
students and human rights activists. His father a
retired government official demanded a Jjudicial
inquiry. Sheikh Hasina, the incumbent Prime Minister,
the then leader of the Opposition, Khaleda Zia,
visited the bereaved family members. Within three
days, on 27 July 1998, the government through the
Ministry of Home Affairs established a one-person

Judicial Inquiry Commission under Justice Habibur
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Rahman Khan, pursuant to the Commissions of Inquiry

Act, 1956 by a gazette notification stating that it

was doing so in relation to the ’'matter of public

importance’ in order to among others “inquire into

the 1incident involving Shamim Reza Rubel, find out

the perpetrators and make recommendations on how to

prevent such incidents 1in the future” within 15

days.

The writ petitioners and others appeared before

the Commission of Inquiry and made submissions and

recommendations based on their experience of

providing legal aid and advice to individual victims

of torture and i1ll-treatment. The Commission made a

set of recommendations for the prevention of

custodial torture but no action was taken by the

government in the light of the recommendations. The

recommendations of the Commission were as under:

(a) The police personnel carrying out the

arrest should bear accurate, visible

and clear identification and name tags
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with their designations. The

particulars of all such police

personnel who handle interrogation of

the arrestee must be recorded 1in a

register.

That the police officer carrying out

the arrestee shall prepare a memo of

arrest at the time of arrest and such

memo shall be attested by at least one

witness, who may either be a member of

the family of the arrestee or a

respectable person of the locality

from where the arrest 1s made. It

shall also be countersigned by the

arrestee and shall contain the time

and date of arrest.

A person who has been arrested or

detained and is being held in custody

in a police station or interrogation

centre or other lock-up, shall be
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entitled to have one friend or

relative or other person known to him

or having interest 1in his welfare

being informed, as soon as

practicable, that he has been arrested

and is being detained at the

particular place, unless the attesting

witness of the memo of arrest 1is

himself such a friend or a relative of

the arrestee.

The time, place of arrest and venue of

custody of an arrestee must be

notified by the police where the next

friend or relative of the arrestee

lives outside the district or town

through the Legal Aid Organisation in

the District and the police station of

the area concerned telegraphically

within a period of 8 to 12 hours after

the arrest.
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The person arrested must be made aware

of this right to have someone informed

of his arrest or detention as soon as

he is put under arrest or is detained.

An entry must be made in the dairy at

the place of detention regarding the

arrest of the person which shall also

disclose the name of the next friend

of the person who has been informed of

the arrest and the names and

particulars of the police officials in

whose custody the arrestee is.

The arrestee should, where he SO

requests, be also examined at the time

of his arrest and major and minor

injuries, 1f any, present on his/her

body, must be recorded at that time.

The "“Inspection Memo” must be signed

both by the arrestee and the police
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officer effecting the arrest and 1its

copy provided to the arrestee.

The arrestee should be subjected to

medical examination by a trained

doctor every 48 hours during his

detention in custody by a doctor on

the panel of approved doctors

appointed by Director, Health service

of the State or Union Territory

concerned. Director, Health Services

should prepare such a panel for all

tehsils and districts as well.

Copies of all the documents including

the memo of arrest, referred to above,

should be sent to the Illaga

Magistrate for his record.

The arrestee may be permitted to meet

his lawyer during interrogation,

though not throughout the

interrogation.
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(k) The police control room should be

provided at all district headquarters,

where information regarding the arrest

and the place of custody of the

arrestee shall be communicated by the

officer causing the arrest, within 12

hours of effecting the arrest and at

the police control room it should be

displayed on a conspicuous notice

board.

Writ Petitioner No.2 Ain-0-Salish Kendra

submitted a chart (after a survey throughout the

Bangladesh) wherein it ascertained during the period

between January, 1997 and December, 1997, several

custodial deaths and torture had taken place. For

better appreciation and evaluation the Chart 1is

appended below:
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Death in Police/Jail Custody in Bangladesh
Duration: January to October 98 may be stated below for better
understanding and appreciation

Sl. | Name Detenues Concerned | Cause of | Date of | Source
No Position Jail or | Death death
Police
Station
01. | Abu Taher (42) | Convicted Dhaka Illness 31.129 | 1.1.98
Central Jail 7 Sangbad
02. | Zakir Under  Trial | Dhaka Illness 8.1.98 19.1.98
Hossain(22) Prisoner Central Jail Muktaka
ntha
03. | Shahed Ali (60) | Convicted Dhaka Illness 2298 |3.2.98
Central Jail Muktaka
ntha
04. | Nasir(32) Under  trial | Jessore Unnatura | 2.2.98 | 3.2.98
Prisoner Central Jail | 1death Janakant
ha
05. | Harun Under Trial | Khulna Public 6.2.98 |9.2.98
Shekh(25) Prisoner District Jail | assault & Janakant
Police ha
Torture
06. | Halim (28) Under Trial | Dhaka 17.2.98 | 18.2.98
Prisoner Central Jail Sangbad
07. | Dulal (30) Under  Trial | Dhaka Suicide | 7.3.98 | 8.3.98
Prisoner Central Jail Bhorer
Kagoj
08. | Dowlat  Khan | Convicted Dhaka Conflict |9.3.98 |10.3.98
(30) Central Jail | between Bhorer
two Kagoj
detenue
09. | Emranur Rashid | Under  Trial | Chittagong | Illness 9.398 |10.3.98
Jitu (26) Prisoner District Jail Sangbad
10. | Amar Biswas | Under Trial | Khulna Illness 16.3.98 | 19.3.98
(50) Prisoner District Jail Ittefaq
11. | Abdul Mannan | Under  Trial | Jessore killed by | 17.3.98 | 19.3.98
Babu Prisoner Central Jail | police Ittefaq
12. | Jalil Khan Convicted Dhaka Illness 22.3.98 | 23.3.98
Central Jail Ittefaq
13. | Abbasuddin Under Trial | Chittagong | Illness 22.3.98 | 24.3.98
(42) Prisoner District Jail Sangbad
14. | Unknown Under Trial | Chittagong | Illness 21.3.98 | 24.3.98
Prisoner District Jail Sangbad
15. | Yusuf Ali (46) | Under Trial | Gajipur Illness 20.3.98 | 31.3.98
Prisoner Central Jail Ittefaq
16. | Ramendranath | Under  Trial | Khulna Illness 19.3.98 | 21.3.98
Mandal (25) Prisoner District Jail Bhorer

Kagoj
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17. | Ali Hossain | Under  Trial | Dhaka Beating 30.3.98 | 21.3.98
(50) Prisoner Central Jail Bhorer
Kagoj
18. | Jainal Abedin | Under Trial | Bhola Mysterio | 14.4.98 | 16.4.98
(60) Prisoner District Jail | us Janakant
ha
19. | Alam (30) Under Trial | Chittagong | killed by | 9.5.98 | 10.5.98
Prisoner District Jail | another Ittefaq
detenue
20. | Hamid (30) Under Trial | Dhaka Mysterio | 13.5.98 | 14.5.98
Prisoner Central Jail | us Ittefaq
21. | Unknown Under Trial | Chittagong | Diarrhea | 10.5.98 | 145.98
(Barmij) Prisoner Central Jail Ittefaq
22. | Jamsher Uddin | Convicted Netrokona | Illness 13.5.98 | 15.5.98
(50) District Jail Sangbad
23. | Abul Kalam | Under  Trial | Nator Torture 17.5.98 | 20.5.98
Azad (45) Prisoner District Jail Janakant
ha
24. | Ghelu Mia (55) | Under Trial | B.Baria - - 24.5.98
Prisoner District Jail Bhorer
Kagoj
25. | Sirajuddin (30) | Under  Trial | Sylhet Torture | 23.5.98 | 26.5.98
Prisoner District Jail Sangbad
26. | lasin Ali (60) Under  Trial | Thakurgaon | Illness 27.5.98 | 30.5.98
Prisoner District Jail Janakant
ha
27. | Abdullah (50) Convicted Dhaka Mysterio | 7.6.98 | 9.6.98
Central Jail | us Ittefaq
28. | Jewel Patwary | Convicted Comilla Illness 5.6.98 |10.6.98
(24) Central Jail Inqgilab
29. | Abdul Quddus | Convicted Gaibandha Mysterio | 6.6.98 | 12.6.98
(60) District Jail | us Bhorer
Kagoj
30. | Abdur Rahim Under Trial | Manikgonj | Illness 18.6.98 | 19.6.98
Prisoner Sub Jail Bhorer
Kagoj
31. | Baby (1.5 | Under  Trial | Dhaka Illness/ne | 1.7.98 | 2.7.98
years) Prisoner Central Jail | gligence Bhorer
Kagoj
32. | Moazzen Convicted Dhaka Illness 10.7.98 | 11.7.98
Hossain (48) Central Jail Bhorer
Kagoj
33. | Md.  Alamgir | Under Trial | Dhaka Torture | 6.8.98 | 7.8.98
Hossain (15) Prisoner Central Jail Bhorer
Kagoj
34. | Majur Ali (32) | Under Trial | Chuadanga | Torture | 6.8.98 | 7.8.98
Prisoner District Jail Bhorer
Kagoj
35. | Md. Musa (45) | Under Trial | Dhaka Torture | 5.8.98 | 9.8.98
Prisoner Central Jail Janakant
ha
36. | Md. Ali (32) Under Trial | Joypurhut public 9.8.98 | 12.8.98
Prisoner District Jail | assault Banglab
azar
37. | Md. Mohiuddin | Under  Trial | Noakhali Illness 17.8.98 | 19.8.98
(45) Prisoner District Jail Ittefaq
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38. | Md.  Hossain | Under  Trial | Dhaka Illness | 28.8.98 | 29.8.98
(35) Prisoner Central Jail Muktaka
ntha
39. | Nuru Mia (42) | Convicted Comilla Illness | 12.9.98 15.9.98
Central Jail Ittefaq
40. | Ilias (a minor | Convicted Narsingdi Illness | 16.9.98 19.9.98
boy) District Jail Janakant
ha
41. | Abdul Baten | Under  Trial | Dhaka Illness | 22.9.98 23.9.98
(30) Prisoner Central Jail Bhorer
Kagoj
42. | Mosle  Uddin | Convicted Dhaka Illness | 26.9.98 28.9.98
(60) Central Jail Muktaka
ntha
43. | Tara Mia (49) Convicted Dhaka Illness | 28.9.98 15.9.98
Central Jail Ittefaq
44. | (Nurul Hoque | Under  Trial | Noakhali Illness | 04.10.98 | 5.10.98
(55) Prisoner District Jail Ittefaq
45. | Joinuddin (41) | Convicted Sylhet Illness | 06.10.98 | 10.10.98
District Jail Inqilab
46. | Anisur Rahman | Under  Trial | Dhaka Illness | 15.10.98 | 16.10.98
(27) Prisoner Central Jail Inqilab
Death by Police
47. | Arun Detective Myster | 23.2.98 23.2.98
Chakravarty Branch ious
(Dhaka)
48. | Abdul Mannan Rajapur PS | Torture | 5.1.98 6.1.98
(40) Jhalakathi Bangla
Bazar
49. | Nurul Islam | Arrested Gafargaw Torture | 20.4.98 | 21.4.98
(37 P.S Ingilab
Mymensingh
50. | Shariful (40) Arrested Jessore Myster | 19.6.98 | 21.6.98
Sadar P.S. ious Ittefaq
51. | Amirul Under VDP Myster | 26.8.98 29.8.98
custody Panchagarh | lous Ittefaq
Sadar
52. | Matial Roumari, Torture | 24.8.98 | Inqilab
Kurigram
53. | Golam Mostafa Sonergaon | Public | 3.9.98 5.9.98
(30) P.S. assault Bhorer
Kagoj
54. | Nirmal (45) Dinajpur Torture | 20.9.98 |22.9.98
Police Line Bhorer
Dinajpur Kagoj
Court custody
55. | Ismail Convicted Tangail 1% | Shock | 8.1.98 9.1.98
Hossain(60) Class Ittefaq
Magistrate
Court
56. | Joy Kumar | Under  Trial | Kurigram Illness | 12.10.98 | 13.10.98
Biswas (30) Prisoner Judge Court Bhorer
Kagoj
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S1.No. | Name Place Date
01. Mahmuduzzaman Borun |Magura 29
January
02. Wajed Ali Munshiganij 9
(River Police) |February
03. Mannaf Bogra 4 March
04. Rokonuddin Dhaka 10 March
Cantonment
05. Abu Baker Jhalokathi 5 April
Court
06. Hashem Mia Habiganj Court |17 April
07. Ejahar Ali Paikgachha 23 April
Court
08. Ahmed Hossain Gowainghat 16 May
09. Anwar Hossain Sandwip 8 June
10. Aftabuddin Singra 28 July
11. Abdul Khaleque Tejgaon 19 August
12. Arup Kumar Bagher Para 21
October
13. Abdus Salam Sundargan’ 16
December
14. Sanaullah @ Sanaul |Mirpur 26
Hag December
15. Akbar Hossain Alamdanga 29
December
1995
S1.No. | Name Place Date
01. Tuhin Rajshahi 13
January
02. Abdul Bari Netrakona Court 19
February
03. Munna Khulna 9 March
04. Abdul Hye Bagerhat Court 14 May
05. Enamul Hag Lohagora 28 July
06. Rafiqul Islam Rangpur 4 August
07. Mafizul Islam Kashba 29 August
08. Rahmat Tala 15
September
09. Abul Kalam Brahmanbaria 7 October
Court
10. Ziauddin Pabna 26
November
11. Rayeb Ali Moulivibazar 12
December
12. Abul Hossain Kalganj 12
December
13. Shukur Mollah Faridpur 29 December
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S1.No. | Name Place Date
01. Khalil Sikder Maradipur Court 24
January
02. Shahabuddin Narsingdi 277
Shaju January
03. Habiluddin Lalpur 3
February
04. Nurul Amin Moheshkhali 12
February
05. Abul Hossain Kaliganj 13
February
06. Nur Islam Jhenidah Court 2 March
07. Fazlur Rahman Chapai Nababgonj | 6 March
08. Shamim Brahmanbaria 19 April
09. Ferdous Alam | Tejgaon 1 July
Shaheen
10. Sheikh Farid Manikchhari 7 July
11. Akhter Ali Bogra 23 August
12. Abdul Hamid Nandail 30 August
13. Nitai Baori Moulvibazar 4 October
14. Shahabuddin Doara 16
October
15. Sohail Mahmud | Motijheel 17
Tuhin October
16. Abdul Hannan Opu | Shonadanga 5
November
17. Joynal Bepari Shibalay 26
November
18. Momeja Khatun Dinajpur 2

December
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In the affidavit-in-opposition no denial was

made or any statement that the above survey reports

is false or that the figures have been shown by

exaggeration. Even after the inquiry report the

deaths in the hands of law enforcing agency, abusive

exercise of them, torture and other violation of

fundamental rights are increasing day by day. The

recommendations made by Habibur Rahman Khan,J. had

not been implemented and the government treated the

said report 1in the similar manner as the Munim

Commission on Jail Reform, Aminur Rahman Khan'’s

Commission on Police Reform and the Commission

established to inquire into individual cases

including women such as the rape of Yasmin of

Dinajpur, the abduction of Kalpana Chakma of the

Chittagong Hill Districts and some of which had not

even seen the light of the day. Government did not

pay heed to the report of Habibur Rahman Commission

and kept the same unimplemented. Under such juncture

3 (three) organizations, Bangladesh Aid and Services
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Trust (BLAST) , Ain-0-Salish Kendra, Shomilito

Shamajik Andolon and 5(five) individuals, namely;

Sabita Rani Chakraborti, Al-Haj Syed Anwarul Haque,

Sultan-uz Zaman Khan, Ummun Naser alias Ratna

Rahmatullah and Moniruzzaman Hayet Mahmud filed Writ

Petition No0.3806 of 1998 1in the public interest

seeking direction wupon the writ respondents to

refrain from unwarranted and abusive exercise of

powers under section 54 of the Code or to seek

remand under section 167 of the Code and to strictly

exercise powers of arrest and remand within the

limits established by law and the constitution on

the ground that the exercise of abusive powers by

the law enforcing agencies is violative to 27, 31,

33 and 35 of the Constitution. Writ petitioners

prayed the following reliefs:

(A) (i) to issue a Rule Nisi calling upon

the Respondents to show cause as to

why they shall not be directed to

refrain from unwarranted and
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abusive exercise of powers under

Section 54 of the Code of Criminal

Procedure or to seek remand under

Section 167 or the Code of Criminal

Procedure and to strictly exercise

powers of arrest and investigation

within the limits established by

law and the Constitution and in

particular the constitutional

safeguards contained in Articles

27, 31, 33 and 35 of the

Constitution.

(11) to show cause as to why the
respondents should not be required
to comply with the guidelines such
as those set out in paragraph 21 of
the petition and in Annexure “C” to
the petition.

(iii) to show cause as to why the

respondent No.4 shall not be
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directed to compile and make a

report from 1972 to date of persons

who died in custody or jail or in

police lock up.

(iv) as to why the respondents shall

not be directed to make monetary

compensation to the families of

victims of custodial death, torture

and custodial rape and as to why

the respondents should not Dbe

directed to ©present Dbefore this

Hon’ble Court reports of the Jail

Reform Commission and the judicial

inquiry commission relating to

custodial death of Rubel and other

relevant judicial inquiry

commissions.

Writ respondent No.2, the Secretary Ministry of

Home Affairs filed an affidavit-in-opposition

stating that the allegations as to torture and death
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in police custody are vague and indefinite; that the

police applied section 54 of the Code to arrest any

person who has Dbeen concerned 1in any cognizable

offence or against whom reasonable complaint has

been received or a reasonable suspicion exists of

his having been so concerned; that Justice Habibur

Rahman Khan'’s recommendations are under

consideration of the government; that police perform

duties 1in uniform and plain clothes for detection

and prevention of crimes and uniformed police

normally bear their identification with name batch

and designation while on duty, and plain clothes

police carried their identity cards along with them,

but those cannot be made conspicuous for obvious

operational reasons; that plain clothes police are

also deputed for collection of security and crime

related intelligence, that is why, they do not

display their identity cards in a visible manner;

that every police station maintains general diary in

the prescribed form vide section 377 of PRB and the
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Police Act, 1861 and one duty officer is deputed by

the officer-in-charge to perform routine works 1in

everyday 1n such police station; that the duty

officer generally makes regular entry in the general

dairy stating all facts; that in most cases persons

who are not resident of police station are arrested

at dead hours of night, and therefore, the presence

of witness cannot be ensured at the time of arrest;

that many of the arrestees specially in city areas

are floating individuals and they do not have any

specific address; that the object of interrogation

of the arrestees 1s to find out the facts or

otherwise of the incident and also the verification

of the evidence forth coming against him; that if a

friend of the accused in custody 1is being informed

about his arrest there will Dbe every chance of

disclosure of other information prejudicial to the

detection of <case frustrating the investigation;

that for want of correct name and address, the

arrests cannot be done properly but if arrestees
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furnishes their correct address it may be possible

to communicate through usual official channel

whenever possible; that all the arrestees are made

aware of their right to have someone informed of

their arrest; that after securing arrest of any

person and Dbefore putting him 1in lockup every

arrestee 1s examined to ascertain whether he has any

major or minor injuries; that normally in police

custody nobody is detained more than 24 hours; that

it is not possible to allow physical presence of a

lawyer in course of interrogation, inasmuch as, that

will adversely affect investigation; that every

district headquarters as well as all metropolitan

police areas have one central police control room

and everyday a report regarding the arrests and

other important incidents are being communicated to

the central room by different police units and that

since number of arrestees is large in the

metropolitan areas, 1t 1is not always possible to
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display the names and particulars of the arrestees
on a notice board regularly.

Though writ respondent No.2 denied any police
abuse, torture and deaths in police and jail custody
the writ petitioners have annexed some newspaper
clippings highlighting the deaths and police torture
as under:

The issue of ToF JM& wfFd u/9/dssr under the
heading @@ ok o @Il v 8 Rew Sr3g=E o0 qgofen st
I, the issue of The Daily Star dated 26/7/1998
under the heading “Police can’t probe misdeeds of
other policemen; Rubel’s father”; the issue of I& P
Sffd 25/4/5s5b under the heading ‘J9/F 2M8 FIECS (ABICA R/ ;
the issue of @M ©Iffd 29/9/565y under the heading <™ &=
fge wbad F@2; the issue of @M ©ffid 29/9/sssy under the
heading @@ 2ofls o @i owe Ff*H 2%; the issue of I@M
wiffd 29/9/s65b under the heading FIEER Tre wve Ui s Frere;
the issue of @MW wIffd 29/9/s65r under the heading IR
AYTNE AT ST YBRYETS =% AlF; the issue of TR I\ Oifd

29/9/s5r under the heading & TGIFG GE A 20r fBF; the
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issue of T FI9e ©ifdd 29/9/d65 under the heading <Rt 2T
Femif QKT €8 YRR AT AT TR, the issue of TOER FNR
wiffd 29/9/555 under the heading 4F&H ©F R@H I3 W2 foel FCICER;
the issue of WFe 3ee® ©ifdd 29/9/d55h under the heading
sfferl eFIere 79y (AfesRAIE); the issue of TSR JT& SIRIY w/q/dobb
under the heading 9ERIE AR TN TLY G &) ST FCICER A
9@We, the issue of ToOE JIE ©ffd Ww/9/dosb under the
heading wfNma Pren3fe feepmam statz; the issue of WA &fNe ©ifgd
09/50/s5sb under the heading IFEIGT & [ el @ T (ons
S gfotama-3); the issue of W1 &S ©iff¥ ob/So/sdsb under the
heading ¢8 4RI (IFORFOMA b Ol AL | FALTIN T = ZeT ALCA =i
A T (NS FHA gforawa-2); the issue of WA G S ob/So/dSosbr
under the heading f== SoRIK TwE aHAwz 9 Hif’s Aco! Tos ol
VR (TNE S Afcana-9) |

The issue of 7 & ¥ ©ifid do/do/sosy under the heading
e 2o ™l =3%; the issue of WP §FFY BIFY 9/0Y/000 under
the heading Y T fee< [Reta 4 Toe wfow@el, w8 g0»; the issue
of e 2ETT Wi 2e/35/d5665 under the heading = fera
AR TeTR So WGT feTHe WWEl WitiE; the issue of Y& O

>5/08/5555> under the heading TSR ST @ w3 ww@ Frenafes Sl
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N o o the issue of MRS 20eT@ ©IfFY ob/oq/dess under the
heading wi@™ <R Rerta e TqEE I@ees ¥4 Sfo@®; the
issue of WHs Ewd ©ffd /oy/sodd under the heading ffem
(EFIGTS JIF S g7 11 A 7123 fifeet || a8 Tifkede; the issue of &9
©ifdd 08/09/5555 under the heading 7R Fta WMe UF TP THH
wfer@?; the issue of The Daily Star dated 05/09/1999
under the heading “confidence 1in the police”
(Editorial); the issue of W@ﬁﬁl Yo/o9/ssss under the
heading ﬁm%ﬁ"éﬁ?w sfert ot st the issue of T&D
SIffd Sb/o5/3555> under the heading T SAI2F AR et 4ol | FACHIE
WA; the issue of TEID ©IFY /sy/s6ss under the heading
PTG 7% el @3 oW OfNFR; the issue of WS 2% el wifq
23/53/s855 under the heading IERTF OIfeg&E fe™l; the issue of
TG59 ©IfFd 3¢/55/5655 under the heading efRM-ufsRiteR FHare SMRIS
@ TR WY ST 9T, the issue of &P O do/o8/dedd under
the heading ff™ &= ST I95; the issue of Wfe Gy oifiy
09/35/s555 under the heading s et [ER wite TTRER Teg;
the issue of WiwF % WAl ©Iffd 03/08/000 under the heading

= [APIE T2 =7 (& (AHCR Wi FCIE ©99; the issue of WS AR
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©Ifdd 20/08/2000 under the heading W ffrets Wasﬁ%ﬂ EERINIGH
fore Afds ol «maf |

The issue of WS (I F& ©IKY o¢/o8/2000 under the
heading Reae=R wETR Fo; &7 w7k I feoms @z s
Gl*W, the issue of WH® (S FI& ©ifdd d8/0¢/000 under the
heading <f™ 49 &TORFE; the issue of WS AR wifdd
03/04/2000 under the heading T&S! FNE & Fre @@ & R 2o
fF¥S; the issue of MNP UV S Wi :8/09/wo00 under the
heading FACHIEE [(Fra NS 97 F@ 2E@F Sfe@el; the issue of
WieE AW S ©ifid 03/09/000 under the heading f™ @FETS @
I © [T Y & ¥9J; the issue of Wi e e OIfFd Qp/ov/000
under the heading IMSPTE T 10 G*W | BIe o5, R&fed T93; the
issue of WS A@M ©IfF ov/ov/2000 under the heading 4G e
GNAIPTS] WEC WWEAl; G BN 999 J9i9 [¥; the issue of WS &
s i d5/ov/2000 under the heading WtE MATO G &S RIS
TR T9); the issue of WiWS AT A& O do/oy/000 under
the heading 9l ‘2{1%1?1?[ AR, the issue of WHEF (OIEE FS
©ifdd 3¢/ov/2000 under the heading WWWWW;WGW
Sfer ™ zoNl TR, the issue of WS AR O ov/oy/000

under the heading J@ITe e FEHE AN G FOIMCSF 46 24T 8 o
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e il (@ Jfemi; the issue of WiAs 29K ©iffd 35/08/2000 under
the heading o &R BF 9l AR @ WCANE fw e gl g =iten &
Ffe™N; the issue of WHEE A@W ©fFd 35/o8/000 under the
heading <ffif* dretTm wifewis ¢8 4R @it Fafed Ig; the issue of
s @M ©lfdd wo/ow/2000 under the heading M @FreTe [ TRE
T9); the issue of WS AN WAl ©fFA W/o¢/wo0 under the
heading Wt o, the issue of WS W@M ©Iffd 03/0q/000
under the heading ™R I&=el; the issue of The Daily
Star dated 21/08/2000 wunder the heading “Cases
against cops: Court orders go unheeded”; the issue
of The Daily Star dated 18/09/1999 under the heading
“Law & order in a sorry state”.

In the newspaper clippings which are national
dailies wvividly focused the abusive powers of the
law enforcing agencies. In some reports the
authority admitted those incidents and assured to
take legal actions against those wviolators. In the
affidavit in opposition, the writ respondent no.2
simply stated that ‘the offences committed against

the body of the persons in custody are cognizable
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offences and the victim/any person on his behalf may

go for legal action under the existing laws of the

land and none 1is above law including the police.’

So, the Ministry of Home Affairs has admitted those

incidents but simply avoided its responsibility of

curbing the abusive powers and thereby encouraged

them to resort to wviolative acts. It failed to

comprehend that the poor and illiterate people who

are victims cannot take legal actions against those

organised, trained and disciplined armed forces

unless they are compelled to abide by the tenets of

law and respect the fundamental rights of the

citizen.

Findings of the High Court Division

a) To safeguard the 1life and liberty of the

citizens and to 1limit the power of the police the

word ‘concerned’ wused in section 54 of the Code 1is

to be substituted by any other appropriate word-

Despite specific interpretation given to the words

“reasonable”, “credible”, the abusive exercise of
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power by the police could not Dbe checked, and

therefore, any interpretation will not be served the

purpose. The said provision should be amended in

such a manner that the safeguard will be found in

the provision itself.

b) There should be some restrictions so that

the police officers will be bound to exercise the

power within some limits and the police officers

will not be able to Jjustify the arrest without

warrant.

c) If the police officer receives any

information from a person who works as “source” of

the police, the police officer, before arresting the

persons named by the ‘source’ should try to verify

the information on perusal of the diary kept with

the police station about the criminals to ascertain

whether there is any record of any past criminal

activities against the person named by the ‘source’.
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d) If a person 1s arrested on ‘reasonable’

suspicion the police officer must record the reasons

on which his suspicion is based.

e) The power given to the police officer under

section 54 of the Code to a 1large extent 1is

inconsistent with the provisions of Part III of the

Constitution-such inconsistency 1is liable to Dbe

removed.

f) While producing a person arrested without

warrant before a Magistrate, the police officer must

state the reasons as to why the investigation could

not be completed within 24 hours and what are the

grounds for believing that the accusation or the

information received against the person 1is well

founded.

g) The case diary used in section 172 1is the

diary which is meant in section 167 (1).

h) The police officer shall Dbe bound to

transmit a copy of the entries of the case diary to

the Magistrate at the time when accused is produced.
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i) The Magistrate cannot pass any police remand

of an accused person unless the requirements of sub-

section (1) of section 167 are fulfilled.

7) In the absence of any guidelines to

authorize a Magistrate the detention in police

custody he passes a ‘parrot like’ order authorizing

detention in police custody which ultimately results

in so many custodial deaths.

k) If the Magistrate before whom an accused

person 1s produced under sub-section (1) of section

167, there are materials for further detention of

the accused the Magistrate may pass an order for

further detention otherwise he shall release the

accused person forthwith.

1) The detention of an accused person in police

custody 1is an evil necessity, 1inasmuch as, unless

some force is not applied, no clue can be find out

from hard core criminals and such use is

unauthorised.
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m) Any torture for extracting clue from the

accused 1s contrary to articles 27, 30, 31, 32, 33

and 35 of the constitution.

n) Any statement of an accused made to a police

officer relating to discovery of any fact may be

used against him at the time of trial-if the purpose

of interrogation is SO limited. It is not

understandable why there will be any necessity of

taking the accused in the custody of the police.

Such interrogation may be made while the accused 1is

in jail custody.

o) If an accused person 1s taken 1in police

custody for the ©purpose of interrogation for

extortion of information from him, neither any law

of the country nor the constitution given any

authority to the police to torture that person or to

subject him to cruel, inhuman and degrading

treatment.
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p) Any torture to an accused person 1is totally

against the spirit and explicit provisions of the

constitution.

q) Whenever a person 1is arrested he must know

the reasons for his arrest. The words as soon as may

be, used in article 33 of the Constitution implies

that the grounds shall be furnished after the person

is brought to the police station and entries are

made in the diary about the arrest.

r) Immediately after furnishing the grounds for

arrest to the person, the police shall be bound to

provide the facility to the person to consult his

lawyer if he desires so.

s) The person arrested shall be allowed to

enjoy constitutional rights after his arrest.

t) If an accused’s right 1is denied this will

amount to confining him in custody Dbeyond the

authority of the constitution.

u) Besides section 54, some other related

sections are also required to be amended namely
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section 176 of the Code, Section 44 to the Police

Act, sections 220, 330 and 348 of the Penal Code,

inasmuch as, those are inconsistent with clauses 4

and 5 of article 35 and in general the provision of

articles 27, 31 and 32 of the constitution.

v) A police officer cannot arrest a person

under section 54 of the Code with a wview to detain

him under section 3 of the Special Powers Act, 1974.

w) Torture or cruel, inhuman or degrading

treatment in police <custody or Jjail custody 1is

unconstitutional and unlawful.

x) If the fundamental rights of individuals are

infringed by colourable exercise of power by police

compensation may be given by the High Court Division

when it is found that the confinement is not legal

and the death resulted due to failure of the State

to protect the life.

With the above findings the High Court Division

recommended for amendment of sections 54, 167, 176

and 202 of the Code of Criminal Procedure 1in the
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following manner on the reasoning that the existing

provisions are inconsistent with Part III of the

constitution in the manner mentioned in the

judgment.

Recommendation-A

“(1) ‘any person against whom there 1is a

definite knowledge about his involvement in

any cognizable offence or against whom a

reasonable complaint has been made or

credible information has been received or a

reasonable suspicion exists of his having

been so involved’ may be amended.

(2) The seventh condition may be also amended

by adding clauses:

(a) Whenever a person 1s arrested by a

police officer under sub-section (1) he

shall disclose his identity to that

person and if the person arrested from

any place of residence or place of

business, he shall disclose his
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identity to the inmates or the persons

present and shall show his official

identity card if so demanded.

Immediately after bringing the person

arrested to the police station, the

police officer shall record the reasons

for the arrest including the knowledge

which he has about the involvement of

the person 1in a cognizable offence,

particulars of the offence,

circumstances under which arrest was

made, the source of information and the

reasons for believing the information,

description of the place, note the date

and time of arrest, name and address

of the persons, if any, present at the

time of arrest in a diary kept 1in the

police station for that purpose.

The particulars as referred to in

clause (b) shall be recorded 1in a



114

special diary kept in the police

station for recording such particulars

in respect of persons arrested under

this section.

If at the time of arrest, the police

officer finds any mark of injury on the

body of the person arrested, he shall

record the reasons for such injury and

shall take the person to the nearest

hospital or to a Government doctor for

treatment and shall obtain a

certificate from the attending doctor

about the injuries.

When the person arrested is brought to

the police station, after recording the

reasons for the arrest and other

particulars as mentioned in clause (b),

the police officer shall furnish a copy

of the entries made by him relating to

the grounds of the arrest to the person
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arrested by him. Such grounds shall be

furnished not later than three hours

from the time of bringing him in the

police station.

If the person 1is not arrested from his

residence and not from his place of

business or not 1in presence of any

person known to the accused, the police

officer shall inform the nearest

relation of the person over phone, if

any, or through a messenger within one

hour of bringing him 1n the police

station.

The ©police officer shall allow the

person arrested to consult a lawyer, if

the person SO desires. Such

consultation shall be allowed Dbefore

the person 1is produced to the nearest

Magistrate wunder section 61 of the

Code. "
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In respect of section 167 it also made the

following recommendations:

Recommendation-B

“(1) Existing sub-section (2) be renumbered

as sub-section (3) and a new sub-section

(2) may be added with the following

provisions;

Sub-section (2) - (a) If the Magistrate,

after considering the forwarding of the

Investigating officer and the entries 1in

the diary relating to the case 1s satisfied

that there are grounds for believing that

the accusation or information about the

accused 1is well-founded, he shall pass an

order for detaining the accused in the

Jail. If the Magistrate is not SO

satisfied, he shall forthwith release the

accused. If 1in the forwarding of the

Investigating Officer the grounds for

believing that the accused or information
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is well founded are not mentioned and if

the copy of the entries in the diary is not

produced the Magistrate shall also release

the accused forthwith.

(b) If the Investigating Officer prays for

time to complete the investigation the

Magistrate may allow time not exceeding

seven days and 1if no specific case about

the involvement of the accused in a

cognizable offence can be filed within that

period the accused shall be released by the

Magistrate after expiry of that period.

(c) If the accused is released under clause

(a) and (b) above, the Magistrate may

proceed for committing offence under

section 220 of the Penal Code suo motu

against the police officer who arrested the

person without warrant even if no petition

of complaint is filed before him.
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Sub-section (2) be substituted by a new

sub-section (3) with the following
provisions:
(a) If a specific case has been filed

against the accused by the Investigating

officer within the time as specified in

sub-section (2) (b) the Magistrate may

authorize further detention of the accused

in jail custody.(b) If no order for police

custody 1s made wunder <clause. (c) the

Investigating Officer shall interrogate the

accused, 1f necessary for the purpose of

investigation in a room specially made for

the purpose with glass wall and grill in

one side, within the view but not within

hearing of a close relation or lawyer of

the accused.

(c) If the Investigating officer files any

application for taking any accused to

custody for interrogation, he shall state
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in detail the grounds for taking the

accused 1in custody and shall produce the

case diary for consideration of the

Magistrate. If the Magistrate is satisfied

that the accused be sent back to police

custody for a period not exceeding three

days, after recording —reasons, he may

authorized detention in police custody for

that period.

(d) Before passing an order under clause

(c), the Magistrate shall ascertain whether

the grounds for the arrest were furnished

to the accused and the accused was given

opportunity  to consult lawyer of  his

choice. The Magistrate shall also hear the

accused or his lawyer.

Sub-section (4) be substituted as follows:

(a) If the order under clause (c) 1s made

by a Metropolitan Magistrate or any other

Magistrate he shall forward a copy of the
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order to the Metropolitan Sessions Judge or

the Sessions Judge as the case may be for

approval. The Metropolitan Sessions Judge

or the Sessions Judge shall pass order

within fifteen days from the date of the

receipt of the copy.

(b) If the order of the Magistrate 1is

approved under clause (a), the accused,

before he is taken custody by the

Investigating Officer, shall be examined by

a doctor designated or by a Medical Board

constituted for the purpose and the report

shall Dbe submitted to the Magistrate

concerned.

(c) After taking the accused into custody,

only the 1Investigating officer shall be

entitled to interrogate the accused and

after expiry of the period, the

investigating officer shall produce him

before the Magistrate. If the accused makes
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any allegation of any torture, the

Magistrate shall at once send the accused

to the same doctor or Medical Board for

examination.

(d) If the Magistrate finds from the report

of the doctor or Medical Board that the

accused sustained injury during the period

under police custody, he shall proceed

under section 190(1l) (c) of the Code against

the 1Investigating Officer for committing

offence under section 330 of the Penal Code

without filing of any petition of any

petition of complaint by the accused.

(e) When any person dies in police custody

or in jail, the Investigating officer or

the Jailor shall at once inform the nearest

Magistrate of such death.”

Recommendation-C

Existing sub-section (2) of section 176 of

the Code be renumbered as sub-section (3)
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and the following be added as sub-section

(2) .

(2) When any information of death of a

person in the custody of the police or in

Jjail 1s received by the Magistrate under

section 167 (4) (e) of the Code (as

recommended by us), he shall proceed to the

place, make an investigation, draw up a

report of the cause of the death describing

marks of injuries found on the body stating

in what manner or Dby what weapon the

injuries appear to have been inflicted. The

Magistrate shall then send the body for

post mortem examination. The report of such

examination shall be forwarded to the same

examination shall be forwarded to the same

Magistrate immediately after such

”

examination.
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Recommendation - D

A new sub-section (3) be added with the

following provisions:

(3) (a) The Magistrate on receipt of the

post mortem report under section 176(2) of

the Code (as recommended by us) shall hold

inquiry into the case and if necessary may

take evidence of witnesses on oath.

(b) After completion of the 1inquiry the

Magistrate shall transmit the record of the

case along with the report drawn up under

section 176(2) (as recommended by us) the

post mortem report his inquiry report and a

list of the witnesses to the Sessions Judge

or Metropolitan Sessions Judge, as the case

may be and shall also send the accused to

such judge.

(c) In case of death 1in police custody,

after a person taken in such custody on the

prayer of the Investigating Officer, the
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Magistrate may proceed against the

Investigating Officer, without holding any

inquiry as provided in clause (a) above and

may send the Investigating Officer to the

Sessions Judge of the Metropolitan Sessions

as provided in clause (b) along with his

own report under subsection (2) of section

176 and post mortem report.”

It has been observed that wunder the present

section 202 of the Code, there is no scope on the

part of the Magistrate to proceed suo moto to hold

an 1inquiry even 1if the post-mortem report of the

victim is found that the death is culpable homicide.

Therefore, 1t 1is recommended that the Magistrate

shall be empowered by law by adding an enabling

provision to section 202 to proceed with the case by

holding inquiry himself or by any order competent

Magistrate.

In the Penal Code a separate penal section may

be added after section 302 of the Penal Code.
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One provision be added in section 330 (Penal

Code) providing enhanced punishment up to

ten years imprisonment with minimum

punishment of sentence of seven vyears 1if

hurt 1s caused while in police custody or

in Jail including payment of compensation

to the victim.

2nd proviso for causing grievous hurt while

in such custody providing minimum

punishment of sentence of ten years

imprisonment including payment of

compensation to the victim.

A new section be added as section 302A

providing punishment for causing death in

police custody or in jail including payment

of compensation to the nearest relation of

the victim.

A new section be added after section 348

providing for punishment for unlawful

confinement by police officer for extorting
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information etc. as provided in section 348
with minimum punishment imprisonment for
three years and with imprisonment which may
extend to seven years.”

The High Court Division also noticed that in
sections 330 and 348 of the Penal Code, nothing have
been mentioned of causing hurt to a person while he
is in police custody or in Jjail custody and the
punishment provided in the section 1is inadequate.
Accordingly, 1t recommended to make the following
amendment to sections 330 and 348 and addition of
some provisions as under:

Recommendation E

(a) One proviso be added in section 330 (1)

providing enhanced punishment up to

ten vyears imprisonment with minimum

punishment of sentence of seven years

if hurt 1s <caused while in ©police

custody or 1in Jjail including payment

of compensation to the victim.
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(b) Second proviso for causing grievous

hurt while in such custody providing

minimum punishment of sentence of ten

years 1mprisonment including payment

of compensation to the victim.

(c) A new section be added as section 302A

providing punishment for causing death

in police custody or in jail including

payment of compensation to the nearest

relation of the wvictim.

(d) A new section be added after section

348 providing for punishment for

unlawful confinement by police officer

for extorting information etc. as

provided in section 348 with minimum

punishment of imprisonment for three

years and with imprisonment which may

extend to seven years.

The High Court Division also was of the view

that a new section should be added after section 44
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of the Police Act keeping the same inconformity with

the recommendation made in section 54 of the Code.

The High Court Division has given to the following

directions to be complied with by the authority:

(1)

No police officer shall arrest a

person under section 54 of the

Code for the purpose of detaining

him under section 3 of the Special

Powers Act, 1974.

A police officer shall disclose

his identity and if demanded,

shall show his identity card to

the person arrested and to the

persons present at the time of

arrest.

He shall record the reasons for

the arrest and other particulars

as mentioned in recommendation 1in

a separate register till a special

diary 1s prescribed.
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If he finds any marks of injury on

the person arrested, he shall

record the reasons for such injury

and shall take the person to the

nearest hospital or government

doctor for treatment and shall

obtain a certificate from the

attending doctor.

He shall furnish the reasons for

arrest to the ©person arrested

within three hours of bringing him

in the police station.

If the person is not arrested from

his residence or place of

business, he shall inform the

nearest relation of the person

over phone, if any, or through a

messenger within one hour of

bringing him in the police

station.
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He shall allow the person arrested

to consult a lawyer of his choice

if he so desires or to meet any of

his nearest relation.

When such  person is produced

before the nearest Magistrate

under section 61, the police

officer shall state in his

forwarding letter under section

167(1) of the Code as to why the

investigation could not be

completed within twenty four

hours, whey he considers that the

accusation or the information

against that person is well

founded. He shall also transmit

copy of the relevant entries 1in

the case diary B.P. Form 38 to the

same Magistrate.
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If the Magistrate 1is satisfied on

consideration of the reasons

stated in the forwarding letter as

to whether the accusation or the

information is well founded and

that there are materials 1n the

case diary for detaining the

person 1in custody, the Magistrate

shall pass an order for further

detention 1in Jjail. Otherwise, he

shall release the person

forthwith.

If the Magistrate release a person

on the ground that the accusation

or the information against the

person produced before him is not

well founded and there are no

materials in the case diary

against that person, he shall

proceed under section 190(1) (a) of
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the Code against the police

officer who arrested the person

without warrant for committing

offence under section 220 of the

Penal Code.

If the Magistrate passes an order

for further detention in jail, the

investigating officer shall
interrogate the accused if
necessary for the purpose

investigation 1in a room 1n the

Jail till the room.

In the application for taking the

accused 1n police custody for

interrogation, the 1nvestigating

officer shall state reasons.

If the Magistrate pass an order of

detention in police custody, he

shall follow the recommendations.
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The police officer of the police

station who arrests a person under

section 54, or the investigating

officer who takes a person in

police custody or the jailor of

the Jail, as the case may be,

shall at once inform the nearest

Magistrate as per recommendation

about the death of any person who

dies in custody.

A Magistrate shall inquire 1into

the death of a person in police

custody or in Jail as per

recommendation immediately after

receiving information of such

death.

Leave was granted to consider:

(1) Whether

the High Court Division without

proper scrutiny of the provisions of sections 54 and

167

of the

Code

found those provisions to some
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extent repugnant to constitutional provisions only

on consideration of police excess 1in failing to

consider that there is no fault in law but there may

be improper or illegal application of the process of

law, the remedy of which 1s available 1in the

appellate and revisional jurisdiction.

(11) Whether the police power of arrest

without warrant under specified circumstances are

not confined alone under section 54, there are

various other provisions in the Code empowering the

police to arrest and that a safeguard against

improper exercise of power 1s not a remedy in law

but that effective and due judicial interference 1is

the proper remedy in cases brought to the notice of

the court.

(iii) Whether the High Court Division without

due application of mind found sections 54 and 167 to

some extent repugnant to the constitutional

provisions enshrined in articles 27, 30, 31, 32, 33
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and 35 and thereby illegally directed to remove the

inconsistency.

While granting 1leave this court directed the

writ respondents to observe the law in its letters

and spirit and to implement the direction given by

the High Court Division within 6(six) months from

date.

Learned Counsel appearing for the writ

petitioners submits that since the government did

not implement the directions made by this court at

the time of granting leave, this appeal is liable to

be dismissed on this ground alone without wasting

court’s wvaluable time. The court queried to the

learned Attorney General whether or not the

directions given by this court have been complied

with 1n this intervening period of more than

12 (twelve) years. Learned Attorney General took

several times to intimate this court on consultation

with the government about the implementation, but

failed to give any satisfactory reply. In fact the



136

government has not complied with any of the

directions given by the highest court to the

country. Though we find substance in the submission

of the learned Counsel for the writ petitioners that

this appeal is liable to be dismissed on this ground

alone, since some intricate constitutional points of

law are involved, this court opted to hear the

matter 1in detail on merit despite such non-

compliance with the directions. This Court is at

loss only to observe that this non-implementation of

the directions of the highest court of the country

is nothing but travesty to irony.

Submissions

In his submission, learned Attorney General

renewed the points agitated at the time of leave

granting order. He adds that the directions given by

the High Court Division is unconstitutional,

inasmuch as, the High Court Division usurped the

power of legislature. According to the learned

Attorney General, there are three organs of the
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State and one of the organs is the legislature which

enacts law and the power of the court 1is to

interpret the said law and to apply the said law in

the facts of a given case but it has no power to

direct the government to legislate the law. In this

connection the learned Attorney General has referred

to an unreported case of the Supreme Court of India

in Subramaniam Swami v. Union of India, W.P. No.8 of

2015.

Mr. Murad Reza learned Additional Attorney

General makes the following arguments:-

(1) In Article 112 the word ‘Parliament’ has

not Dbeen mentioned, and therefore, the

direction given by the High Court

Division is a futile direction, inasmuch

as, the executive does not legislate

law.

(2) There cannot be presumption of misuse of

power and the High Court Division has

exceeded 1its Jurisdiction in giving
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unsolicited advice as to what the

Parliament should or should not do. The

court cannot direct the President to

make rules because the rule making power

of the President is identical with that

of the Parliament.

3) Wisdom of Parliament cannot be subject

of judicial review.

4) There is presumption as to the

constitutionality of the statute.

(%) The writ petition is not maintainable,

inasmuch as, the writ petitioners have

no locus-standi to make the petition in

the nature of public interest

litigation.

In support of his contention he has referred to

the cases of Novva Das v. Secretary, Department of

Municipal Administration and Water Supply, (2008) 8

SCC 42; Sheikh Abdur Sabur v. Returning Officer, 41

DLR (AD) 30; Bangladesh V. Shafiuddin Ahmed, 50
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DLR (AD)27; Kesavananda Bharti v. Kerala, AIR 1973 SC

1461,; Siddique Ahmed v. Bangladesh, 33 DLR(AD)129;

Kudrat-E-Elahi Panir v. Bangladesh,; 44 DLR(AD)319,

Khondker Delwar Hossain v. Italian Marble Works

Ltd., 62 DLR(AD)298, National Board of Revenue V.

Abu Saeed Khan, 18 BLC(AD)116.

On behalf of the respondent Dr. Kamal Hossain

and Mr. M. Amirul Islam make the following

submissions: -

A) I) The 1law enforcement agencies have

failed to comply and to report compliance

of 15 directions given by the High Court,

and such failure has resulted in continuing

incidents of custodial wviolence.

IT) Existing 1legal measures, including

revision or appeal, or individual

prosecution for culpable homicide, are not

adequate remedy to prevent custodial death,

torture or ill-treatment.



140

ITIT) The Supreme Court has the authority to

issue directions and to make

recommendations regarding amendment of the

law to wuphold the rule of law, and as

guardian of the Constitution, it has power

to guidelines to ensure compliance with

constitutional safeguards on arrest and

detention and the constitutional

prohibition on torture.

B) Under the present scheme of the Code

there 1s no adequate remedy to prevent

custodial death, torture, rape or 1ill-

treatment of an offender.

C) Legal action is not possible in cases of

any offences against body of persons as

well as departmental action.

D) Punitive action does not serve the same

purpose as the guidelines which are

preventive in nature.
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Supreme Court may 1in appropriate case

issue directions and recommendations to

amend the law to fill wup legislative

vacuum until a suitable law 1is enacted in

order to ensure that constitutional and

statutory safeguards on arrest without

warrant and 1ll treatment of persons 1in

police custody are curbed.

The Supreme Court as the protector of the

Constitution is competent to direct the

government to take such legislative

measures as are required to implement the

constitutional safeguards.

When constitutional arrangements are

interfered with and altered Dby the

Parliament and the government, the

Supreme Court is within 1ts jurisdiction

to bring back the Parliament and

Executive from constitutional derailment
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and give necessary directions to follow

the constitutional course.

In India the Supreme Court gave

directions as preventive measures 1in

cases of arrest and detention and the

government had amended the Code of

Criminal Procedure 1in 2008 and 2010 to

incorporate those requirements into the

law. Guidelines and norms to provide for

effective enforcement of basic human

rights to gender equality and protection

against sexual harassment to be observed

at all workplaces until law 1s enacted

for that purpose.

I) Where there is inaction by the executive

for whatever reason the Jjudiciary must

step 1in exercise of 1ts constitutional

obligations to provide a solution till

such time the legislature acts to perform
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its role by enacting proper legislation

to cover the field.

It is the duty of the Supreme Court to

uphold the constitution in particular the

protection of the right to 1life, the

safeguards on arrest and detention and

the express prohibition on torture or

cruel, degrading or inhuman treatment or

punishment, which are set out in articles

32, 33 and 35(5) of the Constitution.

The rule of law symbolizes the quest of

civilized democratic societies, be they

eastern or western, to combine that

degree of liberty without which law is

tyranny with that degree of law without

which liberty becomes license.

Courts 1n other Jjurisdictions in south

Asia have issued directions from time to

time to ensure protection against
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custodial violence and have also made

recommendations to reform the law.

Custodial wviolence, including torture and

death in the lock up strikes a blow at

the rule of law, which demands that the

powers of the executive should not only

be derived from law but also that the

same should be limited.

The directions given Dby the High Court

Division are essentially to ensure that

constitutional promises to citizens are

kept and that pre-constitutional laws

such as the Police Act, the Code of

Criminal Procedure, the Police

Regulations of Bengal are read,

interpreted and applied in line with the

constitutional promises, and that they

may be reframed and revised to ensure the

fullest protection of each person who

faces arrest or is taken into custody 1in
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order to ensure human dignity and a

society based on rule of law.

In support of their contentions, they have

referred to the cases of Secretary Ministry of

Finance v. Masdar Hossain, 20 BLD(AD)104, Kudrat-

Elahi Panir v. Bangladesh, 44 DLR(AD)319; D.K. Basu

v. State of West Bengal, (1997) 1 SCC 416, Vishaka

v. State of Rajastan, AIR 1997 SC 3011; Union of

India V. Association for Democratic Reforms,

2002 (5)sCc 294, Joginder Kumar v. State of UP, AIR

1994 SC 1349; Nandini Sathapathy v. PL Dhani, AIR

1978 SC 1025; Raj Narayan v. Superintendent of

Central Jail, AIR 1971 SC 178; Abhinandan Jha V.

Dinesh Mishra, AIR 1968 SC117; Saifuzzaman (Md) v.

State, 56 DLR 324.

Rule of Law

There 1s no doubt that the present the Code has

been promulgated about 118 years ago by an

imperialist government which used the subcontinent

as 1ts colony. If the scheme of the law is looked
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into there will be doubt 1in inferring that the

colonial power made this law with an object to

suppress their subjects by a unified law so that

different religious systems of administration of

Jjustice are brought in a unified system. This would

be easier to them to rule the country peacefully so

that it could realize the revenues from the subject

by means oppressive measures. Therefore, there is no

gain saying that the penal laws and procedural laws

which were promulgated by them were oppressive and

against the rule of law and the administration of

criminal Jjustice. The executives were given the

power to administer justice in the Magistracy level

and 1n trial of sessions <cases to the Session

Judges, having no power to take cognizance of an

offence triable by them unless and until the accused

is committed by Executive Magistrates under Chapter

XVIITI of the Code. Even the evidence of a witness

recorded in the presence of an accused person by a

Magistrate in a session triable case can be used in
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the subsequent trial 1.e. such evidence 1s put 1in

under section 288 of the Code and under section 37

of the Evidence Act. There were three Chapters,

Chapter XX, XXI and XXII under which different

offences were triable by Executive Magistrates.

Chapter XXI has been deleted, Chapter XX has been

substantially amended and Chapter  XXII which

empowers the trial before the High Courts and Courts

of session has also been substantially amended

recently. There are corresponding amendments in each

and every Chapter of the Code apart from deleting

some Chapters. There 1s no doubt that excessive

powers have been given to the police officers and

Executive Magistrates. Though the power of the

Executive Magistrates has been taken away pursuant

to the direction given by this court in Mazdar

Hossain case, the powers of the police officers

which are being exercised from the period of

colonial rule have not been amended at all with the

result that the police officers are using excess
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abusive powers against the peace loving people

taking advantage of the language used in the Code.

As a result, rule of law which is the foundation of

our constitution, which we achieved by the sacrifice

of three million martyrs and molestation of two

hundred thousand women and girls, is being violated

every sphere of lives.

The Universal Declaration of Human Rights was

drafted by the Human Rights Commission after

receiving a detailed report on the prosecution

evidence at the Nuremberg trials. The killing of

‘useless eaters’, the Einsatzgruppen orders to kill

indiscriminately, the gas chambers, Mengele

experiments, ‘night and fog’ decrees and the

extermination projects after Kristallnacht were at

the forefront of their minds and provided the

examples to which they addressed their drafts

[Johannes Morsink, ‘world war Two and the universal

Declaration’, HRQ 15(1993) P.357]. Democracy cannot

be isolated from rule of law. It has nexus with rule
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of law. Unless democracy 1s established in all

fields of a country rule of law cannot |Dbe

established.

The rule of law 1is the foundation of a

democratic society. Judiciary i1s the guardian of the

rule of law. If the Jjudiciary 1is to perform its

duties and functions effectively and remain true to

the spirit with dignity and authority, the courts to

be respectful and protected at all costs. Today,

Dicey’s theory of rule of law cannot be accepted in

its totality. Rather Davis (Administrative Law

(1959), P.24-27) gives seven principal meanings of

the term ‘rule of law’: a) law and order; b) fixed

rules; c) elimination of discretion; d) due process

of law or fairness; e) natural law or observance of

the principles of natural justice; f) preference for

judges or ordinary courts of law to execute

authorities and administrative tribunals; g)

judicial review of administrative actions.
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It has been said that no contemporary analysis

of rule of law can 1ignore the wvast expansion of

government functions which has occurred as a result

of both of the growing complexity to modern 1life,

and of the minimum postulates of social Jjustice,

which are now part of the established public

philosophy in all civilized countries.

Over the recent vyears, recognition of the

importance of the rule of law and the significance

of the independence of the Jjudiciary has Dbeen

increased remarkably. The prime responsibility of

the judiciary is to uphold the rule of law and it is

the rule of law which prevents the ruler from

abusing its power. By the same time we should keep

in mind that the judiciary alone does not possess a

magic wand to establish rule of law in the country.

Rule of law means all organs of a State shall

maintain the rule of law, that is to say, in all

spheres of the executive and administrative

branches, the government, its officers including law



151

enforcing agencies, as well as legislative have to

protect, preserve and maintain the rule of law. If

there is aberration of one branch of the government

it will reflect in the Jjudiciary as well. To

discharge 1ts onerous responsibility of protecting

and enforcing the rights of the «citizens of a

country, the Jjudiciary has to be and seen to be

impartial and independent. Unless the public accepts

that the judiciary is an independent entity, they

would have no confidence even 1n an unerring

decision taken by a court exercising its

jurisdiction fairly. Unless the rule of law 1is

established the <citizens of a country will be

deprived of the fruits of justice.

The concept of the rule of law has different

facets and has meant different things to different

people at different times. Professor Brian Tamanaha

has described the rule of law as Y“an exceedingly

elusive notion giving rise to a rampant divergence

of understandings and analogous to the notion of the
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food in the sense that everyone is for it, but have
contrasting convictions about what it is ” [Tamanaha,
Brian Z., on the Rule of Law; History, Politics,
Theory, Cambridge university Press, 2004].

It is an essential principle of the rule of law
that “every executive action, 1f it is to operate to
the prejudice of any person must have legislative
authority to support it”. [Entick v. Carringtion,
(1765) EWHC KB J98:95 ER 807: [1558-1774] All ER Rep
417].

Lord Atkin 1in Eshugbayi Eleko (Eshugbayi Eleko
V. Officer Administering the Government of Nigeria,
Chief Secretary of the Government of Nigeria, (1913)
Appeal No.42 of 1930) opined that “no member of the
executive can interfere with the liberty or property
of a British subject except on the condition that he
can support the legality of his action before a
Court of Justice”. It has been stated by Soli,d.
Sorabjee in a lecture delivered at NL SIU, Bangalore

on 5" April, 2014 that ‘the rule of law; a moral
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imperative for the civilized world’ that it needs to

be emphasized that there 1is nothing western or

eastern or northern or southern about the underlying

principle of the rule of law. It has a global reach

and dimension. The rule of law symbolizes the quest

of civilized democratic societies, be they eastern

or western, to combine that degree or liberty

without which law is tyranny with that degree of law

without which liberty becomes license. In the words

of the great Justice Vivian Bose of our Supreme

A\

Court, the rule of law is the heritage of all
mankind because 1its underlying rationale 1is belief
in the human rights and human dignity of all
individuals everywhere in the world”.

The rule of law provides a potent antidote to
executive lawlessness. It 1s a salutary reminder
that wherever law ends, tyranny Dbegins. In the
developed as well as developing countries due to the

prevalence of the rule of law, no administrator or

official can arrest or detain a person unless there
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is legislative authority for such action. In those

countries a Police Commissioner or any other public

functionary cannot ban a meeting or the staging of a

play or the screening of a movie by passing a

departmental order or circular which 1is not backed

by law. The rule of law ensures certainty and

predictability as opposed to whimsicality and

arbitrariness so that people are able to regulate

their behaviour according to a published standard

against which to measure and judge the legality of

official action. Experience testifies that absence

of the «rule of law leads to executive high-

handedness and arbitrariness.

In the constitution Eight Amendment case, Anwar

Hossain Chowdhury v. Bangladesh 41 DLR(AD) 165 and

also Kesavananda Bharati v. State of Kerala, (1973)

4 SCcC 225, the apex courts of these two countries

held that the rule of law 1s one of the Dbasic

features of the constitution. In I.R. Coelho v.

State of T.N. (2007) 2 SCC 1, it is stated that the
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rule of law 1s regarded as part of the basic

structure of the Constitution. Consequently the rule

of law cannot be abolished even by a constitutional

amendment. This manifests the high status accorded

to the rule of law in Indian constitutional

Jjurisprudence. The apex courts of this subcontinent

do not hesitate to make such orders or directions

whenever necessary when it comes to its notice that

the rule of law is violated and vigorously enforced

the rule of law in practice. In Indira Nehru Gandhi

v. Raj Narain, AIR 1975 S.C.C. 2299, a five member

Bench of the Supreme Court in strong language once

again made observations when it notice that the rule

of law was violated as under:

“Leaving aside these extravagant versions

of rule of law there 1is a genuine concept of

rule of law and that concept implies equality

before the law or equal subjection of all

classes to the ordinary law. But, if role of

law is to be a basic structure of the
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Constitution one must find specific provisions

in the Constitution embodying the constituent

elements of the concept. I cannot conceive of

rule of law as a twinkling star up above the

Constitution. To be a basic structure, it must

be a terrestrial concept having 1its habitat

within the four corners of the Constitution.

The provisions of the Constitution were enacted

with a wview to ensuring the rule of law. Even

if I assume that rule of law 1is a Dbasic

structure, it seems to me that the meaning and

the constituent elements of the concept must be

gathered from the enacting provisions of the

Constitution. The equality aspect of the rule

of law and of democratic republicanism 1s

provided in Article 14. May be, the other

articles referred to do the same duty.”

The basic tenets of the rule of law articulated

by the poet Thomas Fuller and adopted by court is
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‘Be you ever so high the law is above you’ (Thomas

Fuller (1733).

The Supreme Court of India in S.G. Jaisinghani

v. Union of India, (1976) 2 SCR 703: AIR 1967 SC

1427 ruled that “The first essential of the rule of

law upon which our whole constitutional system 1is

based 1s that discretion, when conferred upon

executive authorities, must Dbe confined within

clearly defined limits’. This view has been

reaffirmed in Khudiram Das v. State of W.B., (1975)

2 SCC 81 observing that “in a government under law,

there can be no such thing as unfettered

unreviewable discretion”. There is thus no ambiguity

in the opinions of the apex Court that the rule of

law 1s a dynamic concept, which takes within 1its

ambit all human rights which are indivisible and are

independent.

The rule of law must not be confused with rule

by law. Otherwise rule of law would Dbecome an

instrument of oppression and give legitimacy to laws
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grossly violation of the basic human rights. There
is a certain core component in respect of the basic
human rights of the people and for human dignity.
Otherwise, commission of atrocities and gross
violation of human rights could Dbe Jjustified by
pointing to the mere existence of a law’ (ibid-
Soli,J. Sorabjee).

Andrew Le Sueur, Maurice Sunkin and Jo Murkens,
Public Law, Text, Cases, and Materials (2013), 2"
Edn., Oxford University Press, have aptly summarized
the main ideas associated with the rule of law as
follows:

Compliance with the law: Y“Like citizens, the
Government and public bodies must act in accordance
with the law and must have legal authority for
actions which impinge on the rights of others.

The requirement of rationality: The rule of law
implies rule by reason rather than arbitrary power

or whim. In order to comply with the rule of law,
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decisions must be properly and logically reasoned in

accordance with sound argument.

The rule of law and fundamental rights: The

rule of law requires the ©protection of the

fundamental rights of the «citizens against the

Government. If we summarize the above treatise on

public law we find, whenever one speaks of law, it

must satisfy at least the prerequisite that it

guarantees basic human rights and human dignity and

ensures their implementation by due process through

an independent judiciary exercising power of

judicial review. Absent of these requirements the

rule of law would become a shallow slogan. Lord

Justice Stephen Sedley of the Court of Appeal in UK

observed, “the irreducible content of the rule of

law is a safety net of human rights protected by an

independent legal system” (quoted from Soli,Jd.

Sorabjee) .

In this connection it is apt to quote the words

of Justice Brandeis in OImstead v. United States,
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277 US 438 “Crime is contagious. If the Government

becomes a law-breaker, it breeds contempt for law;

it invites anarchy. To declare that in the

administration of the criminal law the ends

Justifies the means is to declare that the

Government may commit crimes in order to secure the

conviction of a criminal would Dbring terrible

retribution”.

In D.K. Basu v. State of w.B., (1997) 1 ScCC

416, The Indian Supreme Court observed:

“Custodial violence, 1ncluding torture and

death 1in the lock-ups, strikes a blow at the

rule of law, which demands that the powers of

the executive should not only be derived from

law but also that the same should be limited by

law. Custodial violence is a matter of concern.

It 1s aggravated by the fact that it 1is

committed by persons who are supposed to be

protectors of the citizens. It 1is committed

under the shield of uniform and authority 1in
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the four walls of a police station or lock-up,

the victim being totally helpless.... It cannot

be said that a citizen 'sheds off" his

fundamental right to life the moment a

policeman arrests him. Nor can it be said that

the right to life of a citizen can be put in

'abeyance' on his arrest. ce If the

functionaries of the Government become law-

breakers, it is bound to breed contempt for law

and would encourage lawlessness and every man

would have the tendency to become law unto

himself thereby leading to anarchy. No

civilised nation can permit that to happen. The

Supreme Court as the custodian and protector of

the fundamental and the basic human rights of

the citizens cannot wish away the problem.

State terrorism is no answer to combat

terrorism. State terrorism would only provide

legitimacy to terrorism. That would be bad for
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the State, the community and above all for the

rule of law.”

The preamble of our constitution states ‘rule

of law’ as one of the objectives to be attained. The

expression ‘rule of law’ has wvarious shades of

meaning and of all constitutional concepts, the rule

of law is the most subjective and value laden. The

concept 1s intended to imply not only that the

powers exercised Dby State functionaries must be

based on authority conferred by law, but also that

the law should conform to certain minimum standards

of justice, both substantive and procedural. Rule of

law 1is the subordination of all authorities,

legislative, executive and others to certain

principles which would generally be accepted as

characteristic of 1law, such as the ideas of the

fundamental principles of Jjustice, moral principles,

fairness and due process. It implies respect for the

supreme value and dignity of the individual. The

minimum content of the concept 1is that the law
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affecting individual liberty ought to be reasonably

certain or predictable; where the law confers wide

discretionary powers there should be adequate

safeguards against their abuse; and unfair

discrimination must not be sanctioned by law. A

person ought not to be deprived of his 1liberty,

status or any other substantial interest unless he

is given the opportunity of a fair hearing before an

impartial tribunal; and so forth.

The rule of law demands that power 1is to be

exercised 1in a manner which 1s Jjust, fair and

reasonable and not in an unreasonable, capricious or

arbitrary manner leaving room for discrimination.

Absence of arbitrary power is the first essential of

the rule of law upon which our constitutional system

is based. Discretion conferred on the executive must

be confined within the defined limits and decisions

should be made by the application of known

principles and rules and in general, such decisions

should be predictable and the citizen should know
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where he stands. A decision without any principle or

rule 1is unpredictable and 1is the antithesis of a

decision 1n accordance with the rule of law.

Rule of 1law contemplated 1in the constitution

concerns the certainty and publicity of law and its

uniform enforceability and has no reference to the

quality of the law. The framers of the constitution,

after mentioning ‘rule of law’ in the preamble, took

care to mention the other concepts touching the

qualitative aspects of ‘law’, thereby showing their

adherence to the concept of rule of law. If the

preamble of the constitution is read as a whole in

its proper perspective, there remains no doubt that

the framers of the constitution intended to achieve

‘rule of law’. To attain this fundamental aim of the

State, the constitution has made substantive

provisions for the establishment of a polity where

every functionary of the State must Jjustify his

action with reference to law. ‘Law’ does not mean

anything that Parliament may pass. Articles 27, 31
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and 32 have taken care of the qualitative aspects of

law. Article 27 forbids discrimination in law or in

State actions, which article 31 and 32 imported the

concept of due process, both substantive and

procedural, and thus prohibit arbitrary or

unreasonable law or State action. The Constitution

further guarantees in Part III certain rights

including freedom of thought, speech and expression

to ensure respect for the supreme wvalue of human

dignity. [Constitutional Law of Bangladesh, Third

Edition Mahmudul Islam].

Though the constitution contains provisions to

ensure rule of 1law, the actual governance has

nullified rule of law in the country. No right can

compare with the right to 1life without which all

other rights are meaningless and rule of law can

play its most significant role in this aspect. But

the tolerant and rather approving attitude of the

successive governments in respect of extra-judicial

killings by the law enforcing agency in the name of
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"cross fire’ and ‘shoot out’ has seriously dented

the operation of rule of law so much so that it will

not be a misstatement to say that rule of law for

the common men 1in the country exists only in the

pages of the constitution. (Ibid)

It must be remembered that the rule of law 1is

not a one-way traffic. It places restraints both on

the government and individuals. If the underlying

principles of the rule of law are to Dbecome a

reality in governance as also in our lives no doubt

laws are necessary but they alone are not

sufficient. In addition fostering of the rule of law

culture 1is imperative. The only true foundation on

which the rule of law can rest 1is its willing

acceptance by the people until it becomes part of

their own way of life. Therefore we should strive to

instill the rule of law temperament, the rule of law

culture at home, in schools, colleges, public

places, utility service locations, parks even

mosques, temples and other holy places. We must
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respect each other holy places. We should strive for

the universalisation of 1its Dbasic principle. Our

effort should be to constantly aim at the expansion

of the rule of law to make it a dynamic concept

which not merely places constraints on exercise of

official power but facilitates and empowers

progressive measures 1n the area of socio-economic

rights of the people. That indeed 1is the moral

imperative for the civilised world.

Justice Vivian Bose made a very remarkable

observation by posing a question why it should be

respected by all segments of citizenery. "Because we

believe 1in human worth and dignity. Because, on

analysis and reflection, it is the only sane way to

live at peace and amity with our neighbours in this

complex world. Because it 1s the only sane way to

live in an ordered society."[N.R. Madhava Menon,

Rule of Law 1in a Free Society (2008), Oxford

University Press, p. 11.]



168

We eagerly 1look forward to the day when the

quintessential principles of the rule of law,

namely, the protection and promotion of all human

rights and human dignity of all human beings 1is

universally accepted. One hopes that in a world torn

by violent sectarian and religious strife the rule

of law with its capacious dynamic content becomes

the secular religion of all nations based on

tolerance and mutual respect. It should be borne in

mind that progress is the realisation of utopia. We

must earnestly strive to realise this utopia which

is a moral imperative for the civilised world.

Unjust Laws

There are examples of the existence of Anglo-

American legal sources that support the common law

judicial authority (i.e. the Jjudges) to refuse to

enforce unjust laws, even where those laws do not

necessarily violate a written constitution. This

proposition has been stated in the cases of Bonham,

Omychund, Ham, Bowman, Lindsay, Jones, Calder,
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Chisholm, Mcllvaine and Feltcher. On an analysis of

these cases Douglas E. Edlin in his book ‘Judges and

Unjust Laws’ observed that their views should be

appreciated for what they are: a discrete, coherent

and cohesive line of reported case law articulating

a common law principle and a body of legal thought

that reflect the distinctive authority and

responsibility of common law judges to develop the

law by eliminating instances of injustice from the

law, a principle and a conception that have endured

throughout Anglo-American common law history. This

is the legal basis, derived from legal sources, for

judges to refuse to enforce unjust laws (emphasis

supplied) .

As it turns out this what Coke had in mind all

along:

“In this stand for the right to give the Common Law

Priority in general principles...Parliament must not

go beyond the general principles of the Common Law

or beyond 1its general reasonableness. This would
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place statute law 1in a subordinate place to the

Common Law if pressed to its logical conclusion, and

give at least to the Common Law courts a superior

position as the interpreter of statute law. It would

in many cases result in the will of the framers of

statutes being set aside or at least modified by the

judges of the Common Law courts. It would, in short,

create a practice of judicial criticism or judicial

review or statutes by the Common Law judges.... In

Bonham’s case he (Coke) contended there was a legal,

not an extra-legal, power in the courts to do this

very thing.” [Judges and Unjust Laws: Common Law

Constitutionalism and Foundation of Judicial Review.

Douglas E.Edlin]

Now the question may logically arise as to what

happens as the consequences of judicial failure to

develop the law by refusing to enforce unjust laws.

There could Dbe three consequences, such as:

legitimation of the unlawful, social and legal harm
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caused by that and complicity & accountability

generated from the undue inaction.

Therefore, it the duties of the courts and

judges to see if the law is sound enough to pass the

test of justiciability. The following features might

help one to test the Jjusticiability of an Act or

legal provision:

Firstly, the epistemic threshold applicable to

common law review sets exacting standards of

certainty and gravity, which ensure that no Jjudge

can properly invoke common law review unless she 1is

as certain as she can be that a mistake was made by

a prior court or a legislature and that this mistake

concerns a matter of grave social importance that

violates the judge’s deepest convictions.

Secondly, the convictions with which common law

review 1s concerned are the Jjudge’s own, not the

judge’s assessment of society’s prevailing beliefs.
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Thirdly, the judge alone must determine, with

reference to her personal beliefs and ideals, when

the epistemic threshold has been crossed.

Fourthly, the Jjudge must undertake careful and

comprehensive reflection and analysis before

concluding that a particular law meets the epistemic

threshold and triggers common law review.

Fifthly, if the Jjudge finally concludes that the

exercise of common law review 1is warranted, this

authority overrides any conflicting legal principle,

including stare decisis and legislative supremacy,

and requires the Jjudge to develop the law by

refusing to enforce the law deemed to be unjust.

Sixthly: common law review empowers judges to refuse

to enforce an unjust law only in particular case;

Seventhly, common law review 1s consistent with

judicial respect for doctrines of legal stability,

such as stare decisis and legislative supremacy,

which are overridden only 1in the most drastic

circumstances.
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Finally, common law review allows the courts to

resist threats to its institutional integrity and

reinforces the judiciary’s institutional obligation

to maintain constitutional restrictions on the

government and to ensure the legality of all

government action. (Ibid).......

Unjust laws have troubled lawyers, political

scientists, Judges, Civil Society and philosophers

since they first reflected on the legal standards by

which people govern themselves. Unjust laws raise

difficult questions about our understanding of law,

our aspirations for our laws, our obligations to one

another, and our government’s responsibilities to

each of us. From Aristotle and Aquinas to Hart and

Fuller, the debate about these questions has

continued for millennia, and it will endure for as

long as people need law to order their societies and

to guide their lives.

There are several ways that a law might be

unjust. It might prohibit or curtail conduct that
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should be permitted. It might permit conduct that

should be prohibited. It might apply or enforce

unfairly and otherwise unobjectionable law. People

can and will disagree about whether and in what way

a particular law is unjust. Suppose a particular law

is unjust and then the question may arise by what

legal basis, if any, a Judge can resist and attempt

to correct that injustice. It seemed that it might

help clarify discussion to have a specific example

of an unjust law in mind. The example of an unjust

law 1s that one permitting government-sanctioned

racial discrimination or violation of human rights.

If a defence is needed, that racially discriminatory

laws are unjust. Of course, someone might imagine a

polity in which racially discriminatory laws are not

necessarily unjust by definition. Racially

discriminatory laws are paradigmatically unjust

refers to the related experiences of common law

nations regarding, for example, treatment of

indigenous populations and the political and
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constitutional history of the United States with

respect to slavery and legalized racial segregation

and subjugation. (Ibid).......

In addition to overtly or substantively unjust

laws, certain laws also attempt, in various ways, to

undermine the institutional position or

constitutional obligations of common law courts. We

may highlight specific fundamental common law

principles that operate through Jjudicial decisions

to maintain the constitutional relationship of

government organs and to enforce legal limitations

on government action. Despite the long history of

interest 1in problems presented Dby unjust laws,

relatively 1little has been written about the

particular difficulties these laws raise for Judges

called on to enforce them. What 1little has been

written tends to oversimplify or misconceive the

genuine nature of the conflict unjust laws pose for

Judges.
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If we carefully scrutinize the subject matter

of this case then this aspects becomes obvious that

there is strong chain of Jjudicial tradition

practiced and followed by the courts under common

law scheme (UK, America, Australia, India etc.) that

courts have a solemn obligation to test any law to

see 1if the law 1is just and therefore capable of

being called a law in the truest sense of the word,

if not then there is no option left with a judge but

to declare that law an unjust law. Because a judge

is under no obligation to work as a mere instrument

of implementing and explaining law like a machine,

if he does so then this would be the highest form of

injustice one can imagine of in a democratic polity.

And to understand this subtle level of injustice

done by unjust law the judges must have the moral

compass and sensitivity to recognize 1injustice and

feel its sting; and they must have the strength of

character and will to act on their convictions, even

when they must act alone. (emphasis supplied).




177

And as a final point, the role of the Jjudges in a

situation when they are confronted with in a paradox

of expounding a law as unjust law 1is best described

in the following paragraph:

“"As long as people need laws to govern themselves

and as long as these laws are made by people, some

of these laws will Dbe unjust. As long as the

threat of unjust laws persists, people will and

should consider how Jjudges ought best to address

that threat and 1its occasional actualization. To

this point, consideration of these problems has

left judges with three possibilities. But

mendacity, abnegation, or acquiescence are not the

only options. The common law tradition and legal

principles permit and require more of Jjudges.

Judges must develop the law. That, too, 1is a

fundamental aspect of their legal obligations.

Sometimes, as 1n cases 1involving unjust laws,

development demands that judges subject government

action to the rule of law. This should not elicit

fear or frustration. The common law has always

functioned this way, and common law Jjudges have
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always, 1n one form or another, fulfilled this

function. The common law tradition recognized long

ago what we sometimes still lose sight of today:

only when the waters are pure can we hope to see

down to the riverbed” (Ibid).......

Natural law or observance of Principle of Natural Justice

Sir Henry Maine says “Seen in the 1light of

Stoical doctrine the Law of nations came to be

identified with the law of nature; that is to say,

with a number of suppose principles of conduct which

man 1in society obeys simply because he 1is a man.

Thus the Law of Nature is simply the Law of Nations

seen in the light of a peculiar theory. A passage in

the Roman Institutes shows that the expressions were

practically convertible,” and again: “The Law of

Nations so far as it is founded not the principles

of Natural Law are equally binding in every age and

upon all mankind”.

It has been said by some that the principle of

audi alteram partem was upheld in Magna Charta, and

Lord Coke appears to have subscribed to that view
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when he said (Co.Inst. IV, 37) “....by the statutes

of Mag. Cart. ca. 29, 5 E 3 Cap. 9 and 28 E 3 Cap. 5

no man ought to be condemned without answer, etc.”

This 1is, however, a paraphrase of the actual words

of ca. 29 of Magna Charta, which reads:

“"The body of no free man shall be taken, nor

imprisoned, nor disseized, nor outlawed, nor

banished, nor destroyed in any way and the King

shall not got or send against him by force except by

the Jjudgment of his peers and by the law of the

land”.

Coke regarded it as a rule not only fundamental

but divine. He said:

“And the poet (Virgil, Aeneid, wvi, 566), in

describing the iniquity of Ramamanthus, that cruel

judge of Hell, saith, ‘Castigatque, auditque dolos

subigitque fateri’. First he punished before he

heard; and when he had heard his deniall, Dbe

compelled the party accused by torture to confess

it. But far otherwise doth Almighty God proceed,
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postquam reus diffamatus est-1 vocat, 2 interogat, 3

judicat”.

Some 1inalienable natural rights expanded by

Cooley, Dilon and others had a threefold aspect:

“(1) On the lines previously foreshadowed by

Marshall, Kent and others, vested property

interests were held to be 1inalienable rights

and immune from legislative interference.

(2) The power to impose taxes was restricted to

"public purposes" and public purposes were what

the Jjudges understood them to be. Under the

influence of Cooley's doctrines, taxes for the

purpose of purchasing railway stock"™ or for

granting aid to private enterprises or for the

development of the natural advantages of a city

for manufacturing purposes'" were held invalid.

(3) Under clauses in most American

constitutions the inviolability of private

property was mitigated by the power of

expropriation for public purposes, by virtue of
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"eminent domain." Here the court 1imposed, 1in

the name of natural justice, a similar
limitation. Eminent domain can only be
exercised for public purposes, and with

adequate compensation.”

Our constitution empowers the courts to act and

administer justice according to justice, equity and

good conscience where no indigenous are properly

applicable. In Waghela Rajsanji v. Sheikh Masludin,

(1887) LR 14 I.A. 89(96), the Judicial Committee of

the Privy Council pointed out that there was not in

Indian law any rule which gave a guardian greater

power to bind the infant ward by a personal covenant

than existed in English law. Lord Hobhouse said:

‘In point of fact, the matter must be

decided by equity and good conscience,

generally interpreted to mean the rules of

English law if found applicable to Indian

society and circumstances.’
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The expressions, the laws of God, natural law,

natural Jjustice, equity and good conscience were 1in

early times synonymous terms. It would appear

probable, therefore, when the expressions “natural

justice, equity and good conscience”, and Y“natural

justice and morality” and “natural Jjustice and

humanity” and “general principles of humanity” these

phrases leave a wide discretion to the Judges to

decide questions in accordance with their own ideas

of fair play. Where a procedural law 1is silent on

certain aspects of natural justice or may deprive

the subject expressly or impliedly of their

protection altogether, the courts will be anxious to

ensure that so far as 1s compatible with the

provisions of the statute, the principles of natural

Justice shall be upheld and rendered available for

the protection of the citizen.

This protection has to be afforded not only

when the statute is wholly or partially silent as to

the procedure to be adopted, Dbut also when a
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procedure has been prescribed by statute and the

statutory authority has made an attempt to carry out

its functions according to such procedure, but in

doing so has violated the principles of natural

Jjustice. The courts are jealous to ensure that when

an authority trips into a pitfall the citizen does

not suffer as a result of arbitrary act of the

authority.

International Covenants and treaties

There are several international treaties for

safeguarding civil and political rights, torture and

cruel, human degradation treatment or punishment.

Our country is a signatory almost all treaties, and

some of those rights and freedoms have Dbeen

enshrined in Part III of our constitution, some of

them have not been included. However, the
fundamental freedom of speech, freedom of
association, freedom of movement, freedom of

thought, prohibition of force labour, protection in

respect of trial and punishment, protection of right
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to life and personal liberty, safeguard as to arrest

and detention, discrimination on the ground of

religion, equality before 1law etc. are enshrined

radiantly in the firmament of Part III. We must take

legitimate right that these charished freedoms are

grown from strength to strength in the post

independent arena. Tt has been consistently

nourished and saved to new dimension with the

contemporary needs by the constitutional court. Some

of the 1Intentional treaties and safeguards are

mentioned below.

International Covenant of Civil and Political Rights, 1966

Article 9 (liberty and security of persons)

Notice of reason in arrest and criminal charges

Judicial control of detention in connection

with criminal charges.

The right to take proceedings for release from

unlawful and arbitrary detention

The right ----- to compensation for unlawful

and arbitrary arrest or detention
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Body of Principles for the Protection of All
Persons under any form of Detention or Imprisonment
Adopted by General Assembly resolution 43/173
of 9 December, 1988

Principle 1

All persons wunder any form of detention or

imprisonment shall be treated in a humane manner and

with respect for the inherent dignity of the human

person.

Principle 2

Arrest, detention or imprisonment shall only be

carried out strictly in accordance with  the

provisions of the law and by competent officials or

persons authorized for that purpose.

Principle 3

There shall be no restriction upon or

derogation from any of the human rights of persons

under any form of detention or imprisonment

recognized or existing in any State pursuant to law,

conventions, regulations or custom on the pretext

that this Body of Principles does not recognize such
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rights or that it recognizes them to a lesser

extent.

Principle 4

Any form of detention or imprisonment and all

measures affecting the human rights of a person

under any form of detention or imprisonment shall be

ordered by, or be subject to the effective control

of, a judicial or other authority.

Principle 5

1. These principles shall be applied to all

persons within the territory of any given State,

without distinction of any kind, such as race,

colour, sex, language, religion or religious belief,

political or other opinion, national, ethnic or

social origin, property, birth or other status.

2. Measures applied under the law and designed

solely to protect the rights and special status of

women, especially pregnant women and nursing

mothers, children and Jjuveniles, aged, sick or

handicapped persons shall not Dbe deemed to be



187

discriminatory. The need for, and the application

of, such measures shall always be subject to review

by a judicial or other authority.

Principle 6

No person under any form of detention or

imprisonment shall be subjected to torture or to

cruel, inhuman or degrading treatment or punishment.

Principle 7

1. States should prohibit by law any act contrary

to the rights and duties contained 1in these

principles, make any such act subject to appropriate

sanctions and conduct impartial investigations upon

complaints.

2. Officials who have reason to believe that a

violation of this Body of Principles has occurred or

is about to occur shall report the matter to their

superior authorities and, where necessary, to other

appropriate authorities or organs vested with

reviewing or remedial powers.
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3. Any other person who has ground to believe

that a wviolation of this Body of Principles has

occurred or 1is about to occur shall have the right

to report the matter to the superiors of the

officials involved as well as to other appropriate

authorities or organs vested with reviewing or

remedial powers.

Principle 8

Persons in detention shall be subject to

treatment appropriate to their unconvicted status.

Accordingly, they shall, whenever possible, be kept

separate from imprisoned persons.

Principle 9

The authorities which arrest a person, keep him

under detention or 1investigate the <case shall

exercise only the powers granted to them under the

law and the exercise of these powers shall be

subject to recourse to a Jjudicial or other

authority.

Principle 10
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Anyone who 1s arrested shall be informed at the

time of his arrest of the reason for his arrest and

shall be promptly informed of any charges against

him.

Principle 11

1. A person shall not be kept in detention without

being given an effective opportunity to be heard

promptly by a Jjudicial or other authority. A

detained person shall have the right to defend

himself or to be assisted by counsel as prescribed

by law.

2. A detained person and his counsel, 1f any,

shall receive prompt and full communication of any

order of detention, together with the reasons
therefor.
3. A judicial or other authority shall be

empowered to review as appropriate the continuance

of detention.
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Principle 13

Any person shall, at the moment of arrest and

at the commencement of detention or imprisonment, or

promptly thereafter, be provided by the authority

responsible for his arrest, detention or

imprisonment, respectively, with information on and

an explanation of his rights and how to avail

himself of such rights.

Principle 14

A person who does not adequately understand or

speak the language used by the authorities

responsible for his arrest, detention or

imprisonment 1s entitled to receive promptly in a

language which he understands the information

referred to in principle 10, principle 11, paragraph

2,principle 12, paragraph 1, and principle 13 and to

have the assistance, free of charge, 1if necessary,

of an interpreter in connection with legal

proceedings subsequent to his arrest.
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Principle 16

1. Promptly after arrest and after each transfer

from one place of detention or imprisonment to

another, a detained or imprisoned person shall be

entitled to notify or to require the competent

authority to notify members of his family or other

appropriate persons of his choice of his arrest,

detention or imprisonment or of the transfer and of

the place where he is kept in custody.

2. If a detained or imprisoned person 1is a

foreigner, he shall also be promptly informed of his

right to communicate by appropriate means with a

consular post or the diplomatic mission of the State

of which he is a national or which 1s otherwise

entitled to receive such communication in accordance

with international law or with the representative of

the competent international organization, if he is a

refugee or 1is otherwise under the protection of an

intergovernmental organization.
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3. If a detained or imprisoned person 1is a

Jjuvenile or 1s incapable of understanding his

entitlement, the competent authority shall on its

own 1initiative undertake the notification referred

to in the present principle. Special attention shall

be given to notifying parents or guardians.

4. Any notification referred to 1in the present

principle shall be made or permitted to be made

without delay. The competent authority may however

delay a notification for a reasonable period where

exceptional needs of the investigation so require.

Principle 18

1. A detained or imprisoned person shall be

entitled to communicate and consult with his legal

counsel.
2. A detained or imprisoned person shall be
allowed adequate time and facilities for

consultations with his legal counsel.

3. The right of a detained or imprisoned person

to be visited by and to consult and communicate,

without delay or censorship and in full
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confidentiality, with his legal counsel may not be

suspended or restricted save in exceptional

circumstances, to be specified by law or lawful

regulations, when it is considered indispensable by

a JjJudicial or other authority in order to maintain

security and good order.

4. Interviews between a detained or imprisoned

person and his legal counsel may be within sight,

but not within the hearing, of a law enforcement

official.

5. Communications between a detained or

imprisoned person and his legal counsel mentioned in

the ©present principle shall Dbe 1inadmissible as

evidence against the detained or imprisoned person

unless they are connected with a continuing or

contemplated crime.

Principle 19

A detained or imprisoned person shall have the

right to be visited by and to correspond with, in

particular, members of his family and shall be given
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adequate opportunity to communicate with the outside

world, subject to reasonable conditions and

restrictions as specified Dby law or lawful

regulations.

Principle 20

If a detained or imprisoned person so requests,

he shall if possible be kept in a place of detention

or 1imprisonment reasonably near his usual place of

residence.

Principle 21

1. It shall be prohibited to take undue advantage

of the situation of a detained or imprisoned person

for the purpose of compelling him to confess, to

incriminate himself otherwise or to testify against

any other person.

2. No detained person while being interrogated

shall be subject to violence, threats or methods of

interrogation which impair his capacity of decision

or his judgment.
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Principle 22

No detained or imprisoned person shall, even

with his consent, Dbe subjected to any medical or

scientific experimentation which may be detrimental

to his health.

Principle 23

1. The duration of any interrogation of a detained

or 1imprisoned person and of the intervals between

interrogations as well as the identity of the

officials who conducted the interrogations and other

persons present shall be recorded and certified in

such form as may be prescribed by law.

2. A detained or imprisoned person, or his

counsel when provided by law, shall have access to

the information described 1in paragraph 1 of the

present principle.

Principle 24

A proper medical examination shall be offered

to a detained or imprisoned person as promptly as

possible after his admission to the place of
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detention or imprisonment, and thereafter medical

care and treatment shall be provided whenever

necessary. This care and treatment shall be

provided free of charge.

Principle 25

A detained or imprisoned person or his counsel

shall, subject only to reasonable conditions to

ensure security and good order in the place of

detention or imprisonment, have the right to request

or petition a Jjudicial or other authority for a

second medical examination or opinion.

Principle 26

The fact that a detained or imprisoned person

underwent a medical examination, the name of the

physician and the results of such an examination

shall be duly recorded. Access to such records

shall be ensured. Modalities therefor shall be in

accordance with relevant rules of domestic law.
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Principle 27

Non-compliance with these principles in

obtaining evidence shall be taken into account in

determining the admissibility of such evidence

against a detained or imprisoned person.

Principle 31

The appropriate authorities shall endeavour to

ensure, according to domestic law, assistance when

needed to dependent and, 1in particular, minor

members of the families of detained or imprisoned

persons and shall devote a particular measure of

care to the appropriate custody of children left

without supervision.

Principle 32

1. A detained person or his counsel shall be

entitled at any time to take proceedings according

to domestic law before a judicial or other authority

to challenge the lawfulness of his detention in

order to obtain his release without delay, if it is

unlawful.
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2. The proceedings referred to in paragraph 1 of

the present principle shall be simple and

expeditious and at no cost for detained persons

without adequate means. The detaining authority

shall produce without unreasonable delay the

detained person before the reviewing authority.

Principle 33

1. A detained or imprisoned person or his counsel

shall have the right to make a request or complaint

regarding his treatment, in particular in case of

torture or other <cruel, inhuman or degrading

treatment, to the authorities responsible for the

administration of the place of detention and to

higher authorities and, when necessary, to

appropriate authorities vested with reviewing or

remedial powers.

2. In those cases where neither the detained or

imprisoned person nor his counsel has the

possibility to exercise his rights under paragraph 1

of the present principle, a member of the family of
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the detained or imprisoned person or any other

person who has knowledge of the case may exercise

such rights.

3. Confidentiality concerning the request or

complaint shall be maintained if so requested by the

complainant.

4. Every request or complaint shall be promptly

dealt with and replied to without undue delay. If

the request or complaint is rejected or, in case of

inordinate delay, the complainant shall be entitled

to bring it before a judicial or other authority.

Neither the detained or imprisoned person nor any

complainant under paragraph 1 of the ©present

principle shall suffer prejudice for making a

request or complaint.

Principle 34

Whenever the death or disappearance of a

detained or imprisoned person occurs during his

detention or imprisonment, an inquiry into the cause

of death or disappearance shall be held by a

judicial or other authority, either on 1ts own
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motion or at the instance of a member of the family

of such a person or any person who has knowledge of

the case. When circumstances so warrant, such an

inquiry shall be held on the same procedural basis

whenever the death or disappearance occurs shortly

after the termination of the detention or

imprisonment. The findings of such inquiry or a

report thereon shall be made available upon request,

unless doing so would jeopardize an ongoing criminal

investigation.

Principle 35

1. Damage incurred because of acts or omissions by

a public official contrary to the rights contained

in these principles shall be compensated according

to the applicable rules on 1liability provided by

domestic law.

2. Information required to be recorded under

these principles shall be available in accordance

with procedures provided by domestic law for use in

claiming compensation under the present principle.
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Principle 36

1. A detained person suspected of or charged with

a criminal offence shall be presumed innocent and

shall be treated as such until proved guilty

according to law in a public trial at which he has

had all the guarantees necessary for his defence.

2. The arrest or detention of such a person

pending investigation and trial shall be carried out

only for the purposes of the administration of

Jjustice on grounds and under conditions and

procedures specified by law. The imposition of

restrictions wupon such a person which are not

strictly required for the purpose of the detention

or to prevent hindrance to the process of

investigation or the administration of justice, or

for the maintenance of security and good order 1in

the place of detention shall be forbidden.

Principle 37

A person detained on a criminal charge shall be

brought before a Jjudicial or other authority
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provided by law promptly after his arrest. Such

authority shall decide without delay upon the

lawfulness and necessity of detention. No person

may be kept under detention pending investigation or

trial except upon the written order of such an

authority. A detained person shall, when Dbrought

before such an authority, have the right to make a

statement on the treatment received by him while in

custody.

Principle 38

A person detained on a criminal charge shall be

entitled to trial within a reasonable time or to

release pending trial.

Principle 39

Except 1in special cases provided for by law, a

person detained on a criminal charge shall be

entitled, wunless a Jjudicial or other authority

decides otherwise in the interest of the

administration of Jjustice, to release pending trial

subject to the conditions that may be imposed 1in
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accordance with the law. Such authority shall keep

the necessity of detention under review.

Code of Conduct for Law Enforcement Officials
Adopted by General Assembly resolution 34/169 of 17
December 1979 may be summarised for better
appreciation

Article 1

Law enforcement officials shall at all times fulfill
the duty imposed upon them by law, by serving the
community and Dby protecting all persons against
illegal acts, consistent with the high degree of

responsibility required by their profession.

Article 2

In the performance of their duty, law enforcement
officials shall respect and protect human dignity
and maintain and uphold the human rights of all

persons.

Article 3

Law enforcement officials may use force only when
strictly necessary and to the extent required for

the performance of their duty.

Article 4

Matters of a confidential nature in the possession

of law enforcement officials shall be kept
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confidential, unless the performance of duty or the

needs of justice strictly require otherwise.

Article 5

No law enforcement official may inflict, instigate
or tolerate any act of torture or other cruel,
inhuman or degrading treatment or punishment, nor
may any law enforcement official invoke superior
orders or exceptional circumstances such as a state
of war or a threat of war, a threat to national
security, 1nternal political instability or any
other public emergency as a justification of torture
or other cruel, inhuman or degrading treatment or

punishment.

Article 6

Law enforcement officials shall ensure the full
protection of the health of persons in their custody
and, 1in particular, shall take immediate action to

secure medical attention whenever required.

Article 7

Law enforcement officials shall not commit any act
of corruption. They shall also rigorously oppose and

combat all such acts.
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Article 8

Law enforcement officials shall respect the law and
the present Code. They shall also, to the best of
their capability, prevent and rigorously oppose any

violations of them.

Law enforcement officials who have reason to believe
that a violation of the present Code has occurred or
is about to occur shall report the matter to their
superior authorities and, where necessary, to other
appropriate authorities or organs vested with

reviewing or remedial power.

International Covenant on Civil and Political Rights

Adopted and opened for signature, ratification and
accession by General Assembly resolution 2200A (XXI)
of 16 December 1966
entry into force 23 March 1976, in accordance with
Article 49
PART I
Article 1

1. All peoples have the right of self-determination.
By virtue of that right they freely determine their
political status and freely pursue their economic,

social and cultural development.
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2. All peoples may, for their own ends, freely
dispose of their natural wealth and resources
without prejudice to any obligations arising out of
international economic co-operation, based upon the
principle of mutual benefit, and international law.
In no case may a people be deprived of its own means

of subsistence.

3. The States Parties to the present Covenant,
including those having responsibility for the
administration of Non-Self-Governing and Trust
Territories, shall promote the realization of the
right of self-determination, and shall respect that
right, 1in conformity with the provisions of the

Charter of the United Nations.

Article 3

The States Parties to the present Covenant undertake
to ensure the equal right of men and women to the
enjoyment of all civil and political rights set

forth in the present Covenant.

Article 6

1. Every human being has the inherent right to life.
This right shall be protected by law. No one shall

be arbitrarily deprived of his life.
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2. In countries which have not abolished the death
penalty, sentence of death may be imposed only for
the most serious crimes in accordance with the law
in force at the time of the commission of the crime
and not contrary to the provisions of the present
Covenant and to the Convention on the Prevention and
Punishment of the Crime of Genocide. This penalty
can only be carried out pursuant to a final judgment

rendered by a competent court.

3. When deprivation of life constitutes the crime of
genocide, 1t 1s understood that nothing in this
article shall authorize any State Party to the
present Covenant to derogate in any way from any
obligation assumed under the provisions of the
Convention on the Prevention and Punishment of the

Crime of Genocide.

Article 7

No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. 1In

particular, no one shall be subjected without his
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free consent to medical or scientific

experimentation.

Article 9

1. Everyone has the right to liberty and security of
person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his
liberty except on such grounds and 1in accordance

with such procedure as are established by law.

2. Anyone who 1s arrested shall be informed, at the
time of arrest, of the reasons for his arrest and
shall be promptly informed of any charges against

him.

3. Anyone arrested or detained on a criminal charge
shall be Dbrought promptly before a judge or other
officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule
that persons awaiting trial shall Dbe detained in
custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for

execution of the judgment.

4. Anyone who 1is deprived of his liberty by arrest

or detention shall be entitled to take proceedings
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before a court, in order that that court may decide
without delay on the lawfulness of his detention and

order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest
or detention shall have an enforceable right to

compensation.

Article 10

1. All persons deprived of their liberty shall be
treated with humanity and with respect for the

inherent dignity of the human person.

2.(a) Accused persons shall, save 1in exceptional
circumstances, be segregated from convicted persons
and shall be subject to separate treatment

appropriate to their status as unconvict persons;

(b) Accused juvenile persons shall be separated from
adults and brought as speedily as possible for

adjudication.

3. The penitentiary system shall comprise treatment
of prisoners the essential aim of which shall be
their reformation and social rehabilitation.
Juvenile offenders shall be segregated from adults
and be accorded treatment appropriate to their age

and legal status.



210

Article 14

1. All persons shall be equal before the courts and
tribunals. In the determination of any criminal
charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a
fair and public hearing by a competent, independent
and impartial tribunal established by law. The press
and the public may be excluded from all or part of a
trial for —reasons of morals, public order or
national security in a democratic society, or when
the interest of the private lives of the parties so
requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where
publicity would prejudice the interests of Jjustice;
but any judgment rendered in a criminal case or in a
suit at law shall be made public except where the
interest of juvenile persons otherwise requires or
the proceedings concern matrimonial disputes or the

guardianship of children.

2. Everyone charged with a criminal offence shall
have the right to be presumed innocent until proved

guilty according to law.

3. In the determination of any criminal charge
against him, everyone shall be entitled to the

following minimum guarantees, in full equality: (a)
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To be informed promptly and in detail in a language
which he understands of the nature and cause of the

charge against him;

(b) To have adequate time and facilities for the
preparation of his defence and to communicate with

counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend
himself in person or through legal assistance of his
own choosing; to be informed, if he does not have
legal assistance, of this right; and to have legal
assistance assigned to him, 1in any case where the
interests of justice so require, and without payment
by him 1n any such case 1f he does not have

sufficient means to pay for it;

(e) To examine, or have examined, the witnesses
against him and to obtain the attendance and
examination of witnesses on his behalf under the

same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if
he cannot understand or speak the language used in

court;
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(g) Not to be compelled to testify against himself

or to confess guilt.

4. In the case of Jjuvenile persons, the procedure
shall be such which will take account of their age
and the desirability of promoting their

rehabilitation.

5. Everyone convicted of a crime shall have the
right to his conviction and sentence being reviewed

by a higher tribunal according to law.

6. When a person has by a final decision Dbeen
convicted of a criminal offence and when
subsequently his conviction has been reversed or he
has been pardoned on the ground that a new or newly
discovered fact shows conclusively that there has
been a miscarriage of Jjustice, the person who has
suffered punishment as a result of such conviction
shall be compensated according to law, unless it 1is
proved that the non-disclosure of the unknown fact

in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished
again for an offence for which he has already been
finally convicted or acquitted 1in accordance with

the law and penal procedure of each country.
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Article 15

1. No one shall be held guilty of any criminal
offence on account of any act or omission which did
not constitute a criminal offence, under national or
international law, at the time when it was
committed. Nor shall a heavier penalty be imposed
than the one that was applicable at the time when
the criminal offence was committed. If, subsequent
to the commission of the offence, provision is made
by law for the imposition of the lighter penalty,

the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial
and punishment of any person for any act or omission
which, at the time when 1t was committed, was
criminal according to the general principles of law

recognized by the community of nations.

Article 17

1. No one shall be subjected to arbitrary or
unlawful interference with his privacy, family, home
or correspondence, nor to unlawful attacks on his

honour and reputation.

2. Everyone has the right to the protection of the

law against such interference or attacks.
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Article 18

1. Everyone shall have the right to freedom of
thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or
belief of his choice, and freedom, either
individually or in community with others and in
public or private, to manifest his religion or
belief in worship, observance, practice and

teaching.

2. No one shall be subject to coercion which would
impair his freedom to have or to adopt a religion or

belief of his choice.

3. Freedom to manifest one's religion or beliefs may
be subject only to such limitations as are
prescribed by law and are necessary to protect
public safety, order, health, or morals or the

fundamental rights and freedoms of others.

4. The States Parties to the present Covenant
undertake to have respect for the liberty of parents
and, when applicable, legal guardians to ensure the
religious and moral education of their children in

conformity with their own convictions.
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Article 19

1. Everyone shall have the right to hold opinions

without interference.

2. Everyone shall have the right to freedom of
expression; this right shall include freedom to
seek, receive and impart information and ideas of
all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or

through any other media of his choice.

3. The exercise of the rights provided for 1in
paragraph 2 of this article carries with it special
duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall
only be such as are provided by law and are

necessary:

(a) For respect of the rights or reputations of

others;

(b) For the protection of national security or of

public order, or of public health or morals.

Article 21

The right of peaceful assembly shall be recognized.
No restrictions may be placed on the exercise of
this right other than those imposed in conformity

with the law and which are necessary in a democratic
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society 1n the interests of national security or
public safety, public order, the protection of
public health or morals or the protection of the

rights and freedoms of others.

Article 22

1. Everyone shall have the right to freedom of
association with others, including the right to form
and Jjoin trade wunions for the protection of his

interests.

2. No restrictions may be placed on the exercise of
this right other than those which are prescribed by
law and which are necessary in a democratic society
in the interests of national security or public
safety, public order, the protection of public
health or morals or the protection of the rights and
freedoms of others. This article shall not prevent
the imposition of lawful restrictions on members of
the armed forces and of the police in their exercise

of this right.

3. Nothing in this article shall authorize States
Parties to the International Labour Organisation
Convention of 1948 concerning Freedom of Association
and Protection of the Right to Organize to take

legislative measures which would prejudice, or to
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apply the law in such a manner as to prejudice, the

guarantees provided for in that Convention.

Article 24

1. Every child shall have, without any
discrimination as to race, colour, sex, language,
religion, national or social origin, property or
birth, the right to such measures of protection as
are required by his status as a minor, on the part

of his family, society and the State.

2. Every child shall be registered immediately after

birth and shall have a name.

3. Every child has the right to acquire a

nationality.

Article 25

Every citizen shall have the right and the
opportunity, without any of the distinctions
mentioned 1in article 2 and without unreasonable

restrictions:

(a) To take part in the conduct of public affairs,

directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic
elections which shall be by wuniversal and equal

suffrage and shall be held by secret ballot,
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guaranteeing the free expression of the will of the

electors;

(c) To have access, on general terms of equality, to

public service in his country.

Article 26

All persons are equal before the law and are
entitled without any discrimination to the equal
protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to
all persons equal and effective protection against
discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion,
national or social origin, property, birth or other

status.

Article 27

In those States in which ethnic, ©religious or
linguistic minorities exist, persons Dbelonging to
such minorities shall not be denied the right, 1in
community with the other members of their group, to
enjoy their own culture, to profess and practice

their own religion, or to use their own language.

Provisions of Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment

which is shortly called CAT convention 1984 may be
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stated hereunder for better understanding intricate

issues raised in this case.

Article 1
1. For the purposes of this Convention, the

term "torture" means any act by which severe pain or
suffering, whether physical or mental, is
intentionally inflicted on a ©person for such
purposes as obtaining from him or a third person
information or a confession, punishing him for an
act he or a third person has committed or is
suspected of having committed, or intimidating or
coercing him or a third person, or for any reason
based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public
official or other person acting 1in an official
capacity. It does not include pain or suffering
arising only from, inherent 1in or 1incidental to

lawful sanctions.

2. This article is without prejudice to any
international instrument or national legislation
which does or may contain provisions of wider

application.
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Article 2
1. FEach State Party shall take effective

legislative, administrative, judicial or other
measures to prevent acts of torture in any territory
under its Jjurisdiction.

2. No exceptional circumstances whatsoever,
whether a state of war or a threat of war, internal
political instability or any other public emergency,
may be invoked as a justification of torture.

3. An order from a superior officer or a
public authority may not be invoked as a
justification of torture.

Article 4
1. Each State Party shall ensure that all

acts of torture are offences under its criminal law.
The same shall apply to an attempt to commit torture
and to an act by any person which constitutes
complicity or participation in torture.

2. Fach State Party shall make these offences
punishable by appropriate penalties which take into
account their grave nature.

Article 8

1. The offences referred to in article 4
shall be deemed to Dbe included as extraditable
offences in any extradition treaty existing between

States Parties. States Parties undertake to include
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such offences as extraditable offences 1in every
extradition treaty to be concluded between them.

2. If a State Party which makes extradition
conditional on the existence of a treaty receives a
request for extradition from another State Party
with which it has no extradition treaty, it may
consider this Convention as the legal Dbasis for
extradition in respect of such offences.
Extradition shall be subject to the other conditions
provided by the law of the requested State.

3. States Parties which do not make
extradition conditional on the existence of a treaty
shall recognize such offences as extraditable
offences between themselves subject to the
conditions provided by the 1law of the requested
State.

4, Such offences shall be treated, for the
purpose of extradition between States Parties, as if
they had been committed not only in the place in
which they occurred but also in the territories of
the States required to establish their jurisdiction
in accordance with article 5, paragraph 1.

Article 10
1. Each State Party shall ensure that

education and information regarding the prohibition
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against torture are fully included in the training
of law enforcement personnel, civil or military,
medical personnel, public officials and other
persons who may be involved 1in the custody,
interrogation or treatment of any individual
subjected to any form of arrest, detention or
imprisonment.

2. Each State Party shall include this
prohibition in the rules or instructions issued in
regard to the duties and functions of any such
persons.

Article 11
Each State Party shall keep under systematic

review interrogation rules, instructions, methods
and practices as well as arrangements for the
custody and treatment of persons subjected to any
form of arrest, detention or imprisonment 1in any
territory under its Jurisdiction, with a view to
preventing any cases of torture.
Article 12

Each State Party shall ensure that its
competent authorities proceed to a prompt and
impartial investigation, wherever there is
reasonable ground to believe that an act of torture
has been committed in any territory under 1its

Jjurisdiction.
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Article 13
Each State Party shall ensure that any

individual who alleges he has Dbeen subjected to
torture in any territory under its Jjurisdiction has
the right to complain to, and to have his case
promptly and impartially examined by, its competent
authorities. Steps shall be taken to ensure that
the complainant and witnesses are protected against
all ill-treatment or intimidation as a conseqguence
of his complaint or any evidence given.
Article 14

1. Each State Party shall ensure in its legal
system that the wvictim of an act of torture obtains
redress and has an enforceable right to fair and
adequate compensation, including the means for as
full rehabilitation as possible. In the event of
the death of the victim as a result of an act of
torture, his dependents shall be entitled to

compensation.

2. Nothing in this article shall affect any
right of the victim or other persons to compensation

which may exist under national law.

Article 15
Each State Party shall ensure that any

statement which is established to have been made as
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a result of torture shall not be invoked as evidence
in any proceedings, except against a person accused
of torture as evidence that the statement was made.
Article 16

1. Fach State Party shall undertake to
prevent 1n any territory under 1its Jjurisdiction
other acts of cruel, inhuman or degrading treatment
or punishment which do not amount to torture as
defined in article 1, when such acts are committed
by or at the instigation of or with the consent or
acquiescence of a public official or other person
acting in an official capacity. In particular, the
obligations contained in articles 10, 11, 12 and 13
shall apply with the substitution for references to
torture of references to other forms of cruel,
inhuman or degrading treatment or punishment.

2. The provisions of this Convention are
without prejudice to the provisions of any other
international instrument or national law which
prohibits cruel, inhuman or degrading treatment or
punishment or which relates to extradition or

expulsion.
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PART II

Article 17
1. There shall be established a Committee

against Torture (hereinafter referred to as the
Committee) which shall carry out the functions
hereinafter provided. The Committee shall consist
of ten experts of high moral standing and recognized
competence in the field of human rights, who shall
serve in their personal capacity. The experts shall
be elected by the States Parties, consideration
being given to equitable geographical distribution
and to the usefulness of the participation of some
persons having legal experience.

2. The members of the Committee shall be
elected by secret ballot from a 1list of persons
nominated by States Parties. Each State Party may
nominate one person from among its own nationals.
States Parties shall bear in mind the usefulness of
nominating persons who are also members of the Human
Rights Committee established under the International
Covenant on Civil and Political Rights and who are
willing to serve on the Committee against Torture.

3. Elections of the members of the Committee
shall be held at biennial meetings of States Parties
convened by the Secretary-General of the United

Nations. At those meetings, for which two thirds of
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the States Parties shall constitute a quorum, the
persons elected to the Committee shall be those who
obtain the largest number of votes and an absolute
majority of the votes of the representatives of
States Parties present and voting.

4. The initial election shall be held no
later than six months after the date of the entry
into force of this Convention. At least four months
before the date of each election, the Secretary-
General of the United Nations shall address a letter
to the States Parties inviting them to submit their
nominations within three months. The Secretary-
General shall prepare a 1list 1in alphabetical order
of all persons thus nominated, indicating the States
Parties which have nominated them, and shall submit

it to the States Parties.

5. The members of the Committee shall be
elected for a term of four vyears. They shall be
eligible for re-election 1f re-nominated. However,

the term of five of the members elected at the first
election shall expire at the end of two years;
immediately after the first election the names of
these five members shall be chosen by lot by the
chairman of the meeting referred to in paragraph 3

of this article.
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6. If a member of the Committee dies or
resigns or for any other cause can no longer perform
his Committee duties, the State Party which
nominated him shall appoint another expert from
among 1its nationals to serve for the remainder of
his term, subject to the approval of the majority of
the States Parties. The approval shall  Dbe
considered given unless half or more of the States
Parties respond negatively within six weeks after
having been informed by the Secretary-General of the
United Nations of the proposed appointment.

7. States Parties shall be responsible for
the expenses of the members of the Committee while
they are in performance of Committee duties.

Laws Safeguarding Human Rights as per constitution
of the People’s Republic of Bangladesh may be stated
below for making the complicated issues crystal

clear

Articles 7, 26, 27, 28, 29, 30, 31, 32, 33, 35,

37 and 39 are as under:

“7. (1) All powers 1in the Republic belong

to the people, and their exercise on behalf of

the people shall be effected only under, and by

the authority of, this Constitution.
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(2) This Constitution 1is, as the solemn

expression of the will of the people, the

supreme law of the Republic, and if any other

law is inconsistent with this Constitution that

other law shall, to the extent of the

inconsistency, be wvoid.

26. (1) All existing law inconsistent with

the provisions of this Part shall, to the

extent of such inconsistency, become void on

the commencement of this Constitution.

(2) The State shall not make any law

inconsistent with any provisions of this Part,

and any law so made shall, to the extent of

such inconsistency, be void.

(3) Nothing in this article shall apply to

any amendment of this Constitution made under

article 142.

27. All citizens are equal before law and

are entitled to equal protection of law.
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28. (1) The State shall not discriminate

against any citizen on grounds only of

religion, race, caste, sex or place of birth.

(2) Women shall have equal rights with men

in all spheres of the State and of public life.

(3) No citizen shall, on grounds only of

religion, race, caste, sex or place of birth be

subjected to any disability, liability,

restriction or condition with regard to access

to any place of public entertainment or resort,

or admission to any educational institution.

(4) Nothing in this article shall prevent

the State from making special provision 1in

favour of women or children or for the

advancement of any backward section of

citizens.

29. (1) There shall be equality of

opportunity for all <citizens 1in respect of

employment or office in the service of the

Republic.
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(2) No citizen shall, on grounds only of

religion, race, caste, sex or place of birth,

be ineligible for, or discriminated against in

respect of, any employment or office 1in the

service of the Republic.

(3) Nothing in this article shall prevent

the State from -

(a) making special provision in favour

of any backward section of citizens

for the purpose of securing their

adequate representation in the

service of the Republic;

(b) giving effect to any law which

makes provision for reserving
appointments relating to any
religious or denominational

institution to persons of that

religion or denomination;

(c) reserving for members of one sex

any class of employment or office on
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the ground that it 1is considered by

its nature to be unsuited to members

of the opposite sex.

30. No citizen shall, without the prior

approval of the President, accept any title,

honour, award or decoration from any foreign

state.

31. To enjoy the protection of the law, and

to be treated in accordance with law, and only

in accordance with law, 1s the 1inalienable

right of every citizen, wherever he may be, and

of every other person for the time being within

Bangladesh, and in particular no action

detrimental to the life, liberty, body,

reputation or property of any person shall be

taken except in accordance with law.

32. No person shall be deprived of life or

personal liberty save in accordance with law.

33. (1) No person who 1is arrested shall be

detained in custody without being informed, as
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soon as may be, of the grounds for such arrest,

nor shall he be denied the right to consult and

be defended by a legal practitioner of his

choice.

(2) Every person who 1s arrested and

detained 1in custody shall be produced before

the nearest magistrate within a period of

twenty four hours of such arrest, excluding the

time necessary for the Jjourney from the place

of arrest to the Court of the magistrate, and

no such person shall be detained 1in custody

beyond the said period without the authority of

a magistrate.

(3) Nothing in clauses (1) and (2) shall

apply to any person-

(a) who for the time being i1s an enemy

alien; or

(b) who 1s arrested or detained under

any law providing for preventive

detention.
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(4) No law providing for preventive

detention shall authorise the detention of a

person for a period exceeding six months unless

an Advisory Board consisting of three persons,

of whom two shall be persons who are, or have

been, or are qualified to be appointed as,

Judges of the Supreme Court and the other shall

be a person who 1s a senior officer in the

service of the Republic, has, after affording

him an opportunity of being heard in person,

reported before the expiration of the said

period of six months that there 1is, in 1its

opinion, sufficient cause for such detention.

(5) When any person is detained in

pursuance of an order made under any law

providing for preventive detention, the

authority making the order shall, as soon as

may be, communicate to such person the grounds

on which the order has been made, and shall
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afford him the earliest opportunity of making a

representation against the order:

Provided that the authority making any such

order may refuse to disclose facts which such

authority considers to be against the public

interest to disclose.

(6) Parliament may by law prescribe the

procedure to be followed by an Advisory Board

in an inquiry under clause (4).

35. (1) No person shall be convicted of any

offence except for violation of a law in force

at the time of the commission of the act

charged as an offence, nor be subjected to a

penalty greater than, or different from, that

which might have been inflicted under the law

in force at the time of the commission of the

offence.

(2) No person shall be prosecuted and

punished for the same offence more than once.
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(3) Every person accused of a criminal

offence shall have the right to a speedy and

public trial by an independent and impartial

Court or tribunal established by law.

(4) No person accused of any offence shall

be compelled to be a witness against himself.

(5) No person shall be subjected to torture

or to cruel, inhuman, or degrading punishment

or treatment.

(6) Nothing in clause (3) or clause (5)

shall affect the operation of any existing law

which prescribes any punishment or procedure

for trial.

37. Every citizen shall have the right to

assemble and to participate in public meetings

and processions peacefully and without arms,

subject to any reasonable restrictions imposed

by law 1in the interests of public order or

public health.
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39. (1) Freedom of thought and conscience

is guaranteed.

(2) Subject to any reasonable restrictions

imposed by law in the interests of the security

of the State, friendly relations with foreign

states, public order, decency or morality, or

in relation to contempt of court, defamation or

incitement to an offence-

(a) the right of every <citizen to

freedom of speech and expression; and

(b) freedom of the press, are

guaranteed.”

Almost all international safeguards on unlawful

detention, torture, violation of fundamental rights,

protection of human rights and dignity are

recognised 1in Part III of our constitution. These

fundamental rights are not absolute. There are some

restrictions and limitations. Some of the rights may

be harmful if there is free exercise of such rights

by one may be destructive of similar rights of
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others and such fundamental rights would be a

hindrance to governmental measures for the welfare

of the community. But as regards the life, liberty,

body, regulation, dignity and property there cannot

be any limitation except by or 1in accordance with

law. ‘Life’ within the meaning of article 31 means

something more than animal existence. (Munn v.

People of Illinois, 94 US 113.) It includes the

right to 1live consistently with human dignity and

decency. (Vikram v. Bihar, AIR 1988 S.C 1782).

Liberty signifies the right of an individual to be

free in the enjoyment of all his faculties. No right

is so basic and fundamental as the right to life and

personal liberty and exercise of all other rights is

dependent on the existence of the right to life and

liberty.

We have reproduced the debate of the

Constituent Assembly before the adoption of the

constitution with a view to showing that the framers

of the constitution intended application of a
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stricter scrutiny of reasonableness and maintenance
of the rule of law. A law providing for deprivation
of life and personal 1liberty must be objectively
reasonable and the court will examine whether in
the opinion of a prudent man the law 1is reasonable
having regard to the compelling and not merely
legitimate, governmental interest. Except for the
security of the State or the security of the ordered
society deprivation of 1life and liberty cannot be
restricted. A law providing for deprivation of
personal liberty must subserve a compelling State
interest and if the mischief sought to be remedied
can be remedied by any other reasonable means,
deprivation of personal liberty will be unreasonable
in terms of article 32.

ffres W3R eFreTs gy (MRRe) =R, 009

In the definition clause the word 4 means
suffering physical or mental torture-
(F) FF I A TR @A [ 76 2300 02 S FIPICAING M

({) ARG S SR @I B =8 qwies;
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() I G WL ORE NG o[ @A e SRelf® AL ;

(%) tIEerE fefere Ft Al 9 SH, Fiedl Ao LA e FoRce

The expression (ZFEC® Y9 means-&FECS T9 WY AT Al
TSR (ZTFETCS (@I WG TgJ; TIRTIS (ZFETS T IS AL SGHHH, W2
ATAFIR TE FF (ESRIIA (I Tfe Tyes o Ffea; @It Teer Arw g8s
1 1 2T [G@PRMEICE 918 (RFIECS ToF TTLE 280 |

A non-obstante clause has been provided in
section 4 of the Ain providing that notwithstanding
anything contained in the court if any person makes
a complaint relating to torture the court at once

record his statement-

7) siewfierg @ Ffes [ Ffrma sfiam;

<) 9T @RFTHIE HfeeTs aal ey SIF MR [ S faca;

) SfSCRIFRT TfEE 230 G@fTHre wfzen e g7t [ sk g FReEe)

?) fFofewrs sferedn e meg oW ¢ fdfrerr o v Fdema TRy
T SrEo P 28 T N0y TR G f[HeAAlG codt Sfic|

©) To-qEl () TR ALEE e sgege A o 9 sfewwe

A OIQF VTS FECF G AWIECS (o B |
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8) Hfew I @ A ¢ @ *FrwFe Jfer Hfewn arem o ]
SWTETS @ TGS AT S PRI =T e SR

Besides the court will direct to examine the
detainee bay a registered physician. The physician
shall prepare a report within twenty for hours
specifying the time and the injury on the person,
and shall hand over a copy to the wvictim and another
to be submitted in court. These requirements are not
charity but for taking legal action against the
Police Officer in accordance with the Ain.
Previously there was no safeguard of a detainee but
now it is an offence punishable under the Ain. The
court should not take such violation of human rights
lightly and no 1leniency should be shown to such
Officer.

Section 5 provides the procedure for filing the
case, section 9 has provided that the provisions of
the Code shall be applicable for lodging a
complaint, inquiry and trial of the cases. Though

there 1s a provision for security of the person
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making complaint as provided in section 11, no such
security 1s given to any victim as yet. Section 12
is very relevant which provides:-
‘Q% SRR SR FO (PN RN J@IE, J0FA NP, o
Ao fFFoATS! T TP TG, WA Tfon FHFO! A AR
FGATTH SCACH I RBME IZHA TGRS SReICAN 28A 1’

It says if any person commits any offence under
the said Ain during the period of preparation of
war, threat of war, internal political stability, or
emergency or orders of superior authority or
government shall not be acceptable. The court 1is
under no obligation to accept any sort of excuse and
the offender shall be dealt with according to law.
This provision is very important but practically we
find no application of this section. Section 15
provides the punishment which shall not be less than
five years and the maximum sentence is imprisonment
for life with fine.

This is one of the finest piece of legislation

so far promulgated after the independence of the
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country. It reflects the aims, aspirations and
objects of our Founding Fathers while framing the
constitution. By this law the safeguards of human
dignity, ©personal liberty, undue harassment and
torture of a detainee in the hands of law enforcing
agency, deprivation 1life and 1liberty, honour and
dignity, and also payment of compensation to the
victim’s family has Dbeen protected. It is 1in
conformity with the international treaties
particularly ‘Code of Conduct of Law Enforcement
Officials’ adopted by the General Assembly
Resolution dated 17" December, 1979. The Ain has
been promulgated in consonance with the said
Resolution and also in accordance with article 9 of
‘International Covenant on Civil and Political
Rights’ adopted by resolution No.2200A (XXI) dated
16" December, 1966. Now the question 1is its
application in true letters and spirit. It is only
the Magistrates who can ensure 1its enforceability

and see that this piece of 1legislation does not
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remain 1in the statute only. The Magistrates shall

not remain as silent spectator whenever they find

infringement of this law and shall take legal steps

against errant officers.

Legal Points

The first question to be considered i1s whether

the High Court Division has illegally presumed the

misuse of power by the police while using the power

under sections 54 and 167 of the Code.

Sections 54, 60, 61, 167 and 176 of the Code

are relevant for our consideration which read as

follows:

“54.(1) Any police-officer may, without an

order from a Magistrate and without a warrant,

arrest-

firstly , any person who has been concerned in any

cognizable offence or against whom a reasonable

complaint has been made or credible information has

been received, or a reasonable suspicion exists of

his having been so concerned;
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secondly, any person having 1in his possession

without lawful excuse, the burden of proving which

excuse shall 1lie on such person, any implement of

house breaking;

thirdly, any person who has been proclaimed as an

offender either under this Code or by order of the

Government;

fourthly, any person in whose possession anything is

found which may reasonably be suspected to be stolen

property and who may reasonably be suspected of

having committed an offence with reference to such

thing;

fifthly, any person who obstructs a police-officer

while in the execution of his duty, or who has

escaped, or attempts to escape, from lawful custody;

sixthly, any person reasonably suspected of being a

deserter from the armed forces of Bangladesh;

seventhly , any person who has been concerned in, or

against whom a reasonable complaint has been made or

credible information has been received or a
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reasonable suspicion exists o0of his having been

concerned in, any act committed at any place out of

Bangladesh, which, if committed in Bangladesh, would

have been punishable as an offence, and for which he

is, under any law relating to extradition or under

the Fugitive Offenders Act, 1881, or otherwise,

liable to be apprehended or detained in custody in

Bangladesh;

eighthly , any released convict committing a breach

of any rule made under section 565, sub-section (3);

ninthly, any person for whose arrest a requisition

has been received from another police-officer,

provided that the requisition specifies the person

to be arrested and the offence or other cause for

which the arrest 1is to be made and it appears

therefrom that the person might lawfully be arrested

without a warrant by the officer who 1issued the

requisition.

This section gives the police wide powers of

arresting persons without warrant. It is however not
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a matter of caprice, limited only by the police

officers’ own view as to what persons they may

arrest without warrant. Their powers are strictly

defined by the Code, and being an encroachment on

the liberty of the subject, an arrest purporting to

be under the section would be illegal unless the

circumstances specified in the wvarious clauses of

the section exist. Where a police officer purported

to act under a warrant which was found to be invalid

and there was nothing to show that he proceeded

under this section and the arrest could not be

supported under this section.

A police officer’s power to arrest under this

section 1s discretionary and notwithstanding the

existence of the conditions specified 1n the

section, it may be desirable in the circumstances of

the particular case to simply make a report to the

Magistrate instead of arresting the suspected

persons.
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A police officer can act under clause one only

when the offence for which a person 1is to be

arrested is a cognizable offence. Such person, must,

as a fact, have been concerned in such offence or

there must have been a reasonable complaint made or

credible information received that he has been so

concerned. If the person arrested is a child under 9

years of age, who cannot under section 82 of the

Penal Code commit an offence, the arrest is illegal.

Where, a complaint is made to a police officer of

the commission of a cognizable offence, but there

are circumstances 1in the case which 1lead him to

suspect the information, he should refrain from

arresting persons of respectable position and leave

the complainant to go to Magistrate and convince him

that the information Jjustifies the serious step of

the issue of warrants of arrest.

There was no provision in the Codes of 1861 and

1872, enabling an arrest without warrant on credible

information as to the person to be arrested being
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concerned 1n a cognizable offence. Such a provision

was introduced for the first time in the Code of

1882. The words “credible information” include any

information which, in the judgment of the officer to

whom it 1is given appears entitled to credit in the

particular instance. It need not be sworn

information. The words Y“credible” and “reasonable”

have reference to the mind of the person receiving

the information. A bare assertion without anything

more cannot form the material for the exercise of an

independent Jjudgment and will not therefore amount

to “credible information”. The “reasonable

A\Y

suspicion” and “credible information” must relate to
definite averments which must be considered by the
police officer himself before he arrests a person
under this section.

A complaint of a cognizable offence recorded by
a Magistrate and sent by him to the police for

investigation and report 1is sufficient information

Justifying arrest wunder section 54 of the Code.
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Similarly, information that a warrant of arrest has

been 1issued against a person 1n respect of a

cognizable offence, may justify action being taken

under the said section. Where, from a report of a

Chowkider that certain persons were dacoits the

police officer called them to surrender, Dbut the

latter resisted and fired shots at the officer, the

latter was justified in arresting those persons.

Where a police officer suspecting that certain

pieces o0f cloth which a man was carrying early

morning, was stolen property, went to him and

questioned him and having received unsatisfactory

answers, arrested him, he was entitled to arrest him

because reasonable suspicion exists of his Dbeing

concerned of a cognizable offence. Where a person

was found armed lurking at midnight in a village

inhabited by persons well known to the police as

professional dacoits, there was a reasonable

suspicion against the person of his being concerned

in a cognizable offence. But this does not mean that



250

the police are limited only by their own discretion

as to what persons they may arrest without warrant.

Their powers in this respect are strictly defined by

the Code. In order to act under the first clause,

there must be a reasonable complaint or reasonable

suspicion of the person to be arrested having been

concerned 1in a cognizable offence. What 1s a

‘reasonable’ complaint or suspicion must depend upon

the circumstances of each particular case; but it

should be at least founded on some definite fact

tending to throw suspicion on the person arrested,

and not on a mere vague surmise.

Section 60 of the Code states that a police-officer

making an arrest without warrant shall, without

unnecessary delay and subject to the provisions

herein contained as to bail, take or send the person

arrested before a Magistrate having jurisdiction in

the case, or Dbefore the officer in charge of a

police-station.
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Section 61 of the Code states that no police-officer

shall detain in custody a person arrested without

warrant for a longer period than under all the

circumstances of the case 1s reasonable, and such

period shall not, in the absence of a special order

of a Magistrate under section 167, exceed twenty-

four hours exclusive of the time necessary for the

journey from the place of arrest to the Magistrate's

Court.

These provisions of the above two sections have

been reproduced in article 33 of the constitution.

The framers were conscious that despite such

safeguards are ensured, this provision should be

retained as integral part of fundamental rights. So

the police officers must not deprive of the

fundamental rights recognised to a citizen.

Section 167(1) of the Code provides that

whenever any person 1is arrested and detained 1in

custody, and 1t appears that the investigation

cannot be completed within the period of twenty-four
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hours fixed by section 61, and there are grounds for

believing that the accusation or 1information 1is

well-founded, the officer in charge of the police-

station or the police-officer making the

investigation if he is not below the rank of sub-

inspector shall forthwith transmit to the nearest

Judicial Magistrate a copy of the entries 1in the

diary hereinafter prescribed relating to the case,

and shall at the same time forward the accused to

such Magistrate.

(2) The Magistrate to whom an accused person 1s

forwarded under this section may, whether he has or

has no Jjurisdiction to try the case from time to

time authorize the detention of the accused in such

custody as such Magistrate thinks fit, for a term

not exceeding fifteen days in the whole. If he has

no Jjurisdiction to try the case or send it for

trial, and considers further detention unnecessary,

he may order the accused to be forwarded to a

Magistrate having such jurisdiction:
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Provided that no Magistrate of the third class,

and no Magistrate of the second class not specially

empowered 1in this behalf by the Government shall

authorize detention in the custody of the police.

(3) A Magistrate authorizing under this section

detention in the custody of the police shall record

his reasons for so doing.

(4) If such order is given Dby a Magistrate

other than the Chief Metropolitan Magistrate or the

Chief Judicial Magistrate, he shall forward a copy

of his order, with his reasons for making it to the

Chief Metropolitan Magistrate or to the Chief

Judicial Magistrate to whom he is subordinate.

(4R) If such order 1is given Dby a Chief

Metropolitan Magistrate or a Chief Judicial

Magistrate, he shall forward a copy of his order,

with reasons for making it to the Chief Metropolitan

Sessions Judge or to the Sessions Judge to whom he

is subordinate.
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(5) If the investigation 1s not concluded

within one hundred and twenty days from the date of

receipt of the information relating to the

commission of the offence or the order of the

Magistrate for such investigation-

(a) the Magistrate empowered to take cognizance

of such offence or making the order for

investigation may, 1f the offence to which

the investigation relates is not punishable

with  death, imprisonment for life or

imprisonment exceeding ten vyears, release

the accused on bail to the satisfaction of

such Magistrate; and

(b) the Court of Session may, if the offence to

which the investigation relates is

punishable with death, imprisonment for

life or 1imprisonment exceeding ten years,

release the accused on bail to the

satisfaction of such Court:
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Provided that if an accused is not released on

bail under this sub-section, the Magistrate or, as

the case may be, the Court of Session shall record

the reasons for it:

Provided further that in cases in which

sanction of appropriate authority is required to be

obtained under the provisions of the relevant law

for prosecution of the accused, the time taken for

obtaining such sanction shall be excluded from the

period specified in this sub-section.

Explanation-The time taken for obtaining

sanction shall commence from the day the case, with

all necessary documents, is submitted for

consideration of the appropriate authority and be

deemed to end on the day of the receipt of the

sanction order of the authority.]

(6)-(7A) [Omitted by section 2 of the Criminal

Procedure (Second Amendment) Act, 1992 (Act No. XLII

of 1992).]
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(8) The provisions of sub-section (5) shall not

apply to the investigation of an offence under

section 400 or section 401 of the Penal Code, 1860

(Act XLV of 1860) .]

The word Y“accused” used in section 167 and in

sections 169, 170 and 173 of the Code denote the

suspected offender who has not yet come under the

cognizance of <court. It does not <rest 1in the

discretion of the Police-officer to keep such person

in custody where and as long as he pleases. Under no

circumstances, can he be retained for more than 24

hours without the special leave of the Magistrate

under  this section. Any longer detention is

absolutely unlawful. The accused should actually be

sent before the Magistrate; the police cannot have

the accused in their custody and merely write for

and obtain the special leave under this section for

such detention.

The Magistrate exercising his  Jjurisdiction

under section 167 performs judicial functions and
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not executive power, and therefore, the Magistrate

should not make any order on the asking of the

police officer. The object of requiring an accused

to be produced before a Magistrate is to enable him

to see that a police remand or a judicial remand 1is

necessary and also to enable the accused to make a

representation he may wish to make. Since a remand

order 1s Jjudicial order, the Magistrate has to

exercise this power 1n accordance with the well

settled norms of making a judicial order. The norms

are that he is to see as to whether there is report

of cognizable offence and  whether there are

allegations constituting the offence which is

cognizable. Non-disclosure of the grounds of

satisfaction by a police officer should not be

accepted. Whenever, a person is arrested by a police

during investigation he is required to ascertain his

complicity in respect of an cognizable offence.

The entries in the diary afford to the

Magistrate the information upon which he can decide
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whether or not he should authorise the detention of

the accused person in custody or upon which he can

form an opinion as to whether or not further

detention is necessary. The longest period for which

an accused can be ordered to be detained in police

custody by one or more such orders is only 15 days.

Where even within the 15 days time allowed under

this section the investigation is not completed, the

police may release the accused under section 169.

Sub-section (3) of section 167 requires that

when the Magistrate authorises detention in police

custody, he should record his reasons for so doing.

The object of this provision 1is to see that the

Magistrate takes the trouble to study the police

diaries and to ascertain the actual conditions under

which such detention is asked for. The law 1is

Jjealous of the liberty of the subject and does not

allow detention unless there is a legal sanction for

it. So in every case where a detention in police

custody 1s ordered the Magistrate should state his
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reasons clearly. He should satisfy himself (a) that

the accusation is well-founded, and (b) that the

presence of the accused 1s necessary while the

police investigation is being held. The mere fact

that the police state that the presence of the

accused 1s necessary to finish the investigation, 1is

not sufficient to order detention. To order a

detention of the accused in order to get from him a

confessional statement or that he may be forced to

give a clue to stolen property is not Jjustified.

Similarly it 1s 1mproper to order detention in

police custody on a mere expectation that time will

show his guilt or for the reason that the accused

promised to tell the truth or for verifying a

confession recorded under section 164 or for the

reason that though repeatedly asked the accused will

not give any clue to the property.

Section 167 1is supplementary to section 61 of

the Code. These provisions have been provided with

the object to see that the arrested person 1is
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brought before a Magistrate within least possible

delay in order to enable him to judge if such person

has to be kept further in the police custody and

also to enable such person to make representation in

the matter. The section refers to the transmission

of the case diary to the Magistrate along with the

arrested person. The object of the production of the

arrested person with a copy of the diary before a

Magistrate within 24 hours fixed by section 61 when

investigation cannot be completed within such period

so that the Magistrate can take further course of

action as contemplated under sub-section (2) of

section 167. Secondly, the Magistrate 1is to see

whether or not the arrest of the accused person has

been made on the basis of a reasonable complaint or

credible information has been received or a

reasonable suspicion exist of the arrested persons

having been concerned 1in any cognizable offence.

Therefore, while making an order under sub-section

(2) the Magistrate must Dbe satisfied with the
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requirements of sections 54 and 61 have been

complied with otherwise the Magistrate 1is not bound

to forward the accused either in the Jjudicial

custody or in the police custody.

The ‘diary’ referred to in sub-section (1) is a

special diary referred to in section 172 of the Code

read with regulation 68 of Police Regulations,

Bengal. Regulation 68 provides the custody of case

diary as under:

“68. Custody of case diaries.

(a) Only the following police officers may see

case diaries:—

(1) the investigating officer;

(ii) the officer in-charge of the police-

(11ii) any police officer superior to such

officer in-charge;

(iv) the Court officer;
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(v) the officer or clerk in the

Superintendent‘'s office specially authorized to

deal with such diaries; and

(vi) any other officer authorized by the

Superintendent.

(b) The Superintendent may authorize any

person other than a police officer to see a

case diary.

(c) Every police officer is responsible for

the safe custody of any case diary which 1is in

his possession.

(d) Every case diary shall Dbe treated as

confidential wuntil the final disposal of the

case, 1including the appeal, 1if any, or until

the expiry of the appeal period.

(e) A case diary shall be kept under lock and

key, and, when sent by one officer to another,

whether by post or otherwise, shall be sent in

a closed cover directed to the addressee by

name and superscripted —Case diary. A case
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diary sent to the Court office shall Dbe

addressed to the senior Court officer by name.

(f) A cover containing a case diary shall be

opened only by the officer to whom it 1is

addressed, except as prescribed in clauses (q)

and (h) if such officer is absent, the date of

receipt shall be stamped upon the cover by the

officer 1left in charge during his absence and

the cover shall be kept till his return or

forwarded to him.

(g) Covers containing case diaries received

in the Superintendent's office shall be opened

as prescribed in regulation 1073, and made over

directly to the officer or clerk specially

authorized to deal with case diaries. Such

officer or clerk shall take action under clause

(i) and personally place the diaries before the

Superintendent or other officer dealing with

the case.
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(h) Covers containing case diaries received

in the Court office may be opened by any

officer specially authorized in writing by the

Court officer or by a superior officer.

(i) When an officer opens a cover containing

a case diary, he shall stamp or write on the

diary the date, if any, which has been stamped

on the cover under clause (f) or, 1f there 1is

no such date on the cover, the date on which he

received 1it, and shall, after perusing the

diary, file it with any other diaries relating

to the same case which are in his possession.

A Circle Inspector and a Court officer shall

stamp or write such date on every page of the

diary and on every enclosure received with 1it,

such as statements recorded under section 161,

Code of Criminal Procedure, maps and the brief.

(J) Every Investigating Officer shall be

provided with a deed box, and every Circle

Inspector, Sub-divisional Police Officer and
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Court officer with a suitable receptacle, 1in

which to keep case diaries under lock and key.

Learned Attorney General submits that the High
Court Division has not considered the Police
Regulations of Bengal while making observations
relating to case diary and submits that under the
Police Regulations of Bengal the court or any other
person is not authorized to look into the case diary
in view of G.0. No.P.8C-5/60(III) 34PI, dated 16"
January, 1961 which read as follows:

It has been said in PRB No.68(b) that a person
not being a Police-Officer can also go through the
case diary on being empowered by the Superintendent
of Police Every Police Officer shall keep his case-
diary in proper care and custody and shall consider
it a wvery secret and confidential document till
final disposal of an appeal or a revision pending
before Courts.

The Code <clearly provides that the police

officer is bound to transmit to the nearest
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Magistrate a copy of the entries in the diary in

relation to the <case, whenever, any person 1s

arrested and detained in custody and produce before

a Magistrate within a period of 24 hours.

A perusal of regulation 68 makes 1t clear that

the diary should contain full unabridged statement

of persons examined by the police so as to give the

Magistrate a satisfactory and complete source of

information which would enable him to decide whether

or not the accused person should be detained in

custody. Section 167(1) requires that copies of

entries of the diary should be sent to the

Magistrate with the object to prevent any abuse of

power by the police officer.

The object of wuse of special diary under

section 172 of the Code has been well explained by

Edge,CJ. in Mannu, ILR 19 All 390 “the early stages

of investigation which follows on the commission of

a crime must necessarily 1in the wvast majority of

cases to Dbe left to the police and until the
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honesty, the capacity, the discretion and the

Jjudgment of the police can be thoroughly trusted, it

is necessary for the protection of the public

against criminals for the vindication of the law and

for the protection of those who are charged with

having committed a «criminal offence that the

Magistrate or Judge before whom the case 1s for

investigation or for trial should have the means of

ascertaining what was the information, true, false

or misleading, which was obtained from day to day by

the police officer who investigating the case and

what were the lines of investigation upon which the

police officer acted.’

Section 172 relates to the police diary made in

respect o0of a case under inquiry or trial by the

court which calls for 1t. It is incumbent upon a

police officer who investigates the case under

Chapter XIV to keep a diary as provided by section

172 and the omission to keep the diary deprives the
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court of the very valuable assistance which such

diary can give.

Section 44 of the Police Act and regulations

Nos.263 and 264 of the Police Regulations of Bangal

are relevant for our consideration which read as

follows:

“263. (a) section 172, Code of Criminal

Procedure, prescribes the —case diary which an

investigating officer is bound by law to keep of his

proceedings 1in connection with the investigation of

each case. The law requires the diary to show—

(1) the time at which the information

reached him;

(ii) the time at which he began and closed

his investigation;

(iii) the place or places visited by him.

(iv) a statement of the circumstances

ascertained through his investigation.

Nothing which does not fall under one of the

above heads need Dbe entered, but all assistance
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rendered by members of Union Parishads shall be

noted. When the information given by a member of a

Union Parishad is of a confidential nature, his

name shall not be entered in the case diary, but

the investigating officer shall communicate his name

and the same time note briefly in the case diary

that this has Dbeen done. This 1s an obsolete

provision and 1in the ©present circumstances, the

assistance as mentioned above 1s redundant because

of political rivalry.

“Heads (iii) and (iv) shall be noted regarding

the particulars of the house searched made with the

names of witnesses in whose presence search was made

(section 103 of the Code) by whom, at what hour, and

in what place arrests were made; 1in what place

property was found, and of what description; the

facts ascertained; on what points further evidence

is necessary, and what further steps are being taken

with a view to completing the investigation. The

diary shall mention every clue obtained even though
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at the time it seems unprofitable, and every step

taken by the investigating officer, but it shall be

as concise as possible. It shall also contain the

statements of witnesses recorded under section 161

of the Code.”

“2604. (a) Case diaries (B.P. Form No. 38) shall

be written up as the enquiry progresses, and not at

the end of each day. The hour of each entry and name

of place at which written shall be given 1in the

column on the extreme left. A note shall be made at

the end of each diary of the place from, the hour

at, and the means by which, it is dispatched. The

place where the investigation officer halts for the

night shall also be mentioned.

(b) A case diary shall be submitted in every

case investigated. The diary relating to two or more

days shall never be written on one sheet or

dispatched together. Two or more cases should never

be reported in one diary; a separate diary shall be

submitted in each case daily until the enquiry 1s
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completed. But 1t 1s not necessary to send one on

any day on which the investigation, though pending,

is not proceeded with.

(c) The diary shall be written in duplicate

with carbon paper and at the close of the day the

carbon copy, along with copies of any statement

which may have been recorded under section 161 Code

of Criminal Procedure and the 1list of ©property

recovered under section 103 or 165 of that Code,

shall be sent to the Circle Inspector. ....... When

an 1investigation 1is controlled by an Inspector of

the Criminal Investigation Department, the

investigating officers shall forward the Circle

Inspector's copy of the case diary through that

officer who shall stamp or write on the diary the

date of receipt by him and, after perusal, forward

it to the Circle Inspector.

(d) In special report cases an extra carbon

copy shall be prepared of the diaries, statements of

witnesses recorded and lists of property recovered
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and sent direct to the Superintendent and a further

carbon copy to the (Sub-divisional) Police Officer

where there is one.

(e) Each form shall have a separate printed

number running consecutively throughout the book so

that no two forms shall bear the same number. On the

conclusion of an 1investigation the sheets of the

original diary shall be removed from the book and

filed together. Every file shall be docketed with

the number, month and year of the first information

report, the final form submitted and the name of the

complainant, the accused and the 1investigating

officer. The orders regarding preservation and

destruction of these papers shall also be noted.

(f) When sending charge-sheet to the Court

Officer, the 1investigating officer shall send all

his original case diaries which shall be returned by

the Court Officer on the case being finally disposed

of (vide regulation 772).
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(g) Case diaries shall be written in English by

those officers competent to do so. Other officers

shall write either diaries in the vernacular.

Statements recorded under section 161 of the Code of

Criminal Procedure, shall, however, always be

recorded 1in the language of the witness. In the

investigation officer is unable to do so, he should

write it in English.

(h) Instructions for the custody and dispatch

of case diaries are given 1in regulation 68.

By efflux of time, some of the provisions

became outdated and it is difficult to say whether

or not those provisions have been amended. If no

amendment 1is made it is hoped that the police

administration shall take step to update the

Regulations. Case diary 1s a very important document

for the investigation officers because it 1s written

in every stage of the investigation of the case. The

case diary 1s prepared by the responsible police

officer in course of 1investigation. It helps the
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senior police officers in supervising the conduct of

the subordinate police officers in relation to any

investigation. The —case diary carries relevant

entries about the +time of investigation, place

visited by the investigation officer, people met by

him, people interrogated by him, evidence collected

during investigation, time and place of meeting with

the witnesses, time and place of meeting with the

informant and so on.

The 1nvestigation officers do not have any

discretion to take decision as to whether he will or

will not record the events during investigation in

the case diary. This is a compulsory statutory duty

for every officer to record all the events in the

case diary. This 1is the duty of the Officer-in-

Charge to make sure that officers subordinate to him

shall record necessary entries 1in the case diary

properly. A case diary is an indicator how good and

intellectual a police officer is.
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It is however, to be noted that the case diary

is a confidential document. So, 1t may not be

claimed by the accused person at any time for the

purpose of assessing and scrutinizing its entries. A

criminal court is free to ask for the case diary at

any stage of the proceedings. But, the case diary

cannot be used as evidence in the trial.

A case diary 1s written as the investigation

progresses. It 1is, therefore, obligatory to record

the case diary every day when investigation is taken

place. The writing up of the case diary must not be

held up at the end of the day. It is always wise to

write up the case diary in the ©place where

investigation is conducted. The quick and immediate

writing up of case diary helps recording every

little detail of the investigation properly. This

sort of case diary truly reflects the nitty-gritty

of the police investigation. The case diary needs to

be recorded as the case advances during the course

of investigation.
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In most cases, the ©police officers have

developed a bad habit of writing case diary long

after conclusion of investigation or after a few

days of the investigation. It 1is not at all a

promising approach when the police officers follow

such procedure. This is a compulsory requirement for

an 1investigation officer to record the case diary

without any apparent failure. The case diary must

refer to the proceedings in investigation of an

alleged offence. Section 172 of the Code clearly

states: -

“Every police officer making an

investigation under this chapter shall day

by day enter his proceedings 1in the

investigation in a diary........

The language used is day by day and therefore,

it 1s mandatory duty for such officer to record

every day’s progress of the investigation. The case

diary must include entries of necessary information

for each of the days when investigation 1is 1in
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progress. Sometimes the investigation officers

neglect the examination of the witnesses on the

first day of the wvisit of the place of occurrence

and after consuming days together record the

statements in a single day. This process 1s totally

unauthorised. In every case the 1investigation

officers must record the statements of the witnesses

present expeditiously on the first day or the

following day if the FIR discloses the names of the

witnesses who are acquainted with the facts of the

case. Section 157 of the Evidence Act 1in an

unambiguous language stated that the admissibility

of a previous statement that should have been made

before an authority legally competent to the fact

‘at or about the time’, when the fact to which the

statement relates took place. The object of this

section is to admit statements made at a time when

the mind of the witness 1is still so connected with

the events as to make it ©probable that his

description of them 1is accurate. But if time for
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reflection ©passes Dbetween the event and the

subsequent statement it not only can be of little

value but may be actually dangerous and as such

statement can be easily brought into being.

Every detail in connection with the

investigation into the offence must clearly be

recorded without fail. It is to be noted that in

section 172 (1) of the Code the word “Shall” has been

used which definitely indicates “mandatory”. So, a

case diary must be recorded and all the details as

mentioned in the section 172(1) of the Code must be

recorded without any failure by the police officer

in charge of investigation of an offence.

The entries of case diary may not be referred

to the court at the instance of the accused person.

The accused 1in such a case can seek permission to

use the case diary to show contradiction in the

prosecution case. The police officer, therefore, has

scope to see the case diary during his examination-

in-chief for the purpose o0of refreshing memory. If
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the police officer thinks that his case diary can be

helpful 1n giving appropriate testimony, he may

request the court to permit him to use case diary

for refreshing memory. Sections 159 - 161 of the

Evidence Act deal with the extent to which, and mode

in which, a witness may refer to a writing in order

to refresh his memory while giving evidence. Section

159 of the Evidence Act may be quoted below to clear

the point as under:

“159. A witness may, while under

examination, refresh his memory by

referring to any writing made by himself at

the time of the transaction concerning

which  he is questioned, or so soon

afterwards that the Court considers it

likely that the transaction was at the time

fresh 1in his memory. The witness may also

refer to any such writing made by any other

person, and read by the witness within the
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time aforesaid, i1f when he read it he knew

it to be correct.”

When witness may use copy of document to

refresh memory - Whenever a witness may refresh his

memory by reference to any document, he may, with

the permission of the Court, refer to a copy of such

document:

Provided the Court be satisfied that there 1is

sufficient reason for the non-production of the

original.

An expert may refresh his memory by reference

to professional treatises.”

Keeping case diary under safe custody 1is an

important task. The case diary is the picture of the

entire result of the investigation and other

particulars regarding the topography of the place of

occurrence, the probability of approach of the

offender to the scene and the direction of

retreating and the location of the ©probable

witnesses etc. The activities of the police
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investigation officer can very well be looked after

by the senior police officers going through the

records of the case diary.

When any person dies while 1in the custody of

the police, the nearest Magistrate empowered to hold

inquests shall, and, 1in any other case mentioned in

section 174, clauses (a), (b) and (c) of sub-section

(1), any Magistrate so empowered may hold an inquiry

into the cause of death either instead of, or in

addition to, the investigation held by the police-

officer, and if he does so, he shall have all the

powers 1n conducting it which he would have in

holding an inquiry into an offence. The Magistrate

holding such an inquiry shall record the evidence

taken by him in connection therewith in any of the

manners hereinafter prescribed according to the

circumstances of the case.

Section 176 of the Code enables a Magistrate to

hold inquiry into a suspicious death. The language

used in this section does not depend merely upon the
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opinion of the police officer but that there should

be a further check by a Magistrate to hold an

independent inquiry. The object of holding inquiry

is to elucidate the facts of unnatural death before

there is any reasonable suspicion of the commission

of any offence and when such grounds exist, the

inquiry comes under Ain of 2013.

The case referred to by Mr. Murad Reza, Novva

Das V. Secretary, Department of Municipal

Administration and Water Supply, (2008) 8 SCC 42 is

not at all applicable to the facts and circumstances

of the instant case and we failed to understand why

he has referred to this case. In that case the

validity of sections 326-A to 326-J of the Chennai

City Municipal Corporation Act, 1919 and the Chennai

City Municipal Corporation (licensing of Hoardings

and Levy and Collection of advertisement Tax) Rules,

2003 have been challenged. The High Court dismissed

the writ petitions but a committee was constituted

for identifying the places of historical importance
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of aesthetic wvalue and popular places of worship in

and around the city of Chennai. The Supreme Court

dismissed the appeals.

In the case of Sheikh Abdus Sabur, (supra) the

appellant’s nomination paper of a Union Parishad was

rejected by the Returning Officer on the ground that

he was disqualified from seeking election. His writ

petition was dismissed. Leave was granted to

consider the question whether section 7(2) (g) of the

Union Parishad Ordinance 1s hit Dby the equality

provision contained in article 277 of the

constitution. This court dismissed the appeal.

A.T.M. Afzal,Jd. while concurring his views added few

words observing that “this court has (no) duty under

the constitution to offer unsolicited advice as to

what Parliament should or should not do. As long as

the law enacted by it 1is within the bounce of the

constitution it will be upheld by this court but if

the law is otherwise open to criticism, it is for
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the Parliament itself to respond in the manner it

thinks best.”

In that case the issue is whether the

defaulters can be debarred in contesting the local

election. In the context of the matter this court

upheld the action. This case does not help the

government. The observations of ATM Afzal, J. are

not application in view of the fact that the High

Court Division has not given any unsolicited

suggestion/advice to the government in this case on

the question of amendment of laws.

In the <case of Shafiuddin Ahmed, (supra) the

writ petition was filed challenging the promotions

of the writ respondents on the ground that without

consultation with the Public Service Commission in

respect of the promotions, the constitutionality of

the constitution of two committees for promotion,

and the procedure and <criteria for promotion

followed by this committees and also the final

notifications effecting promotions. The High Court
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Division made the rule absolute. In this court on

behalf of the writ petitioner the question raised

was whether the terms and conditions of service of

persons in the service of the Republic including the

procedure and criteria of promotion have to Dbe

embodied in an enactment as provided in article 133

of the constitution and also whether in the absence

of any law the wvacuum can be filled up by executive

order. This court on construction of article 133

observed that this provision 1is an enabling

provision which confers certain power but does not

impose any duty to legislate, and it is not

obligatory for the Parliament to make laws, and

therefore, the court cannot direct the Parliament to

make laws nor 1s 1t obligatory on the part of the

President to make Rules. We failed to understand why

this case has been referred to. Similarly, the other

cases referred to by the learned Additional Attorney

General have no relevance at all.
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As regards the unreported decision referred to

by learned Attorney General, the case of Subramanian

Swami, several writ petitions were filed in the

Supreme Court on the ground that the «right to

freedom of speech and expression of an individual

should not be controlled by the State by assuming

power of reasonableness ingrained 1in the statutory

provisions relating to criminal law and uphold ones

reputation. It relates to Jjustification to keep the

provisions of the defamation in the criminal law.

The Supreme Court after considering the authorities

observed that before taking cognizance of such

offences a heavy burden lies upon the Magistrate in

matters of criminal defamation to scrutinize the

complaint and must be satisfied that the ingredients

of section 499 of the Code of Criminal Procedure are

satisfied. However, the court was of the opinion

that sections 499 and 500 of the Indian Penal Code

and section 199 of the Code of Criminal Procedure

are intra vires the constitution.
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The wvital issue to be decided in this case 1is

whether the High Court Division 1s Jjustified by

issuing the directions and making the

recommendations as mentioned above. Learned Attorney

General raised a question that the judiciary cannot

direct the Parliament to adopt legislative measures

or to the President to frame Rules under the proviso

to article 133 of the constitution. In Secretary,

Ministry of Finance, Government of Bangladesh v. Md.

Masdar Hossain, 20 BLD(AD)104, this court noticed

that there were constitutional deviations and that

the constitutional arrangements have been interfered

with and altered by the Parliament as well as the

government by issuing various orders in respect of

the Judicial service and that it further noticed

that sub-paragraph (6) of paragraph 6 of the Forth

Schedule of the constitution had not been

implemented. Accordingly, this court observed “when

Parliament and the executive, instead of

implementing the provisions of Chapter II of Part VI
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followed a different course not sanctioned by the

constitution, the higher Jjudiciary 1s within its

jurisdiction to bring back the Parliament and the

executive from constitutional derailment and give

necessary directions to follow the constitutional

course”. In that <case this court has given 12

guidelines to be followed by the government. The

government has implemented almost all the guidelines

leaving a few guidelines.

Similarly the Supreme Court of Pakistan 1in

Government of Sindh v. Sharaf Faridi, PLD 1994 SC

105 noticed inconsistencies 1n the provisions

of the Code with the mandate contained 1in article

175 of Pakistan Constitution and directed the

government to secure the separation of the judiciary

from the executive and issued directions 1in the

nature of adoption of legislative and executive

measures. Pursuant thereto the government of

Pakistan followed all the directions and separated

the judiciary from the executive.
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In Kudrat-E-Elahi  Panir V. Bangladesh, 44

DLR (AD) 319, some writ petitions were filed

challenging the <constitutional wvalidity of the

Bangladesh Local Government (Upazila Pairshad and

Upazila Administration Reorganization) (Repeal)

Ordinance, 1991 on the ground that this Ordinance

was inconsistent with articles 9, 11, 59 and 60 of

the constitution. Under this amendment the

government abolished the Upazila Parishad. This

court held that the abolition of the Upazial

Parishad violates no provision of the Constitution.

It, however, observed that -

“Article 59 and 60 prescribe manner and method
of establishing local government, its
composition, powers and functions including
power of local taxation, the plenary
legislative power of Parliament to enact laws
on local government 1s restricted pro tanto.
The learned Attorney General submits that the
plenary power still remains unaffected. T
cannot conceive of a local government existing

in terms of Articles 59 and 60 and another
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outside of 1it. That will make a mockery of
Articles 59 and 60 and will be 1n direct
conflict with Article 7(1) of the Constitution,
namely, “All powers 1in the Republic belong to
the people, and their exercise on behalf of the
people shall be effected only under, and by the
authority of, this Constitution”. If Parliament
has to pass a local government legislation, it

has to conform to Articles 59 and 60 in the

Constitution. Local government legislation
became very much a subject matter of
legislation within the terms of the
Constitution. Parliament is not free to

legislate on local government ignoring Articles

59 and 60.”

In the case of FKhandaker Delwar Hossain V.

Munshi Ahsan Kabir, Bangladesh, the Constitution

(Fifth Amendment) case, this court observed that the

provisions of the constitution is the basis on which

the wvires of all other existing laws and those

passed by the legislature as well as the actions of

the executive, are to be judged by the Supreme Court

under 1ts power of Jjudicial review. The Supreme
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Court being the creation of the constitution and the

Judges have taken oath to preserve, protect and

defend the constitution, they are duty bound to

declare and strike down any provision of law which

is inconsistent with the constitution. In this

regard this court approved the views taken by the

Supreme Court of Pakistan in State v. Zia-ur-Rahman,

PLD 1973 SC 49, Kudrat-Elahi Panir v. Bangladesh

(Supra), Secretary, Ministry of Finance Vv. Masdar

Hossain case (Supra).

In the case of D.K. Basu V. State of

W.B. (supra) a letter has been written Dby the

executive chairman of an organization addressing the

Chief Justice of 1India drawing his attention to

certain news items published 1in the news of the

Telegraphs, the Statements and the Indian Express

regarding deaths in police lock-ups and custody. The

executive chairman after reproducing the news items

submitted that it was 1imperative to examine the

issue in depth and to develop “custody
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Jjurisprudence” and formulate modalities for

forwarding compensation to the victims and/or family

members of the victims for atrocities of the deaths

caused 1n police custody and to provide it for

accountability of the officers concerned. It was

also stated that efforts were often made to hush up

the matter in 1lock-up deaths and thus crime goes

unpunished and ‘flourishes’. Considering the

importance of the issue raised in the letter and

being concerned by frequent complaints regarding

custodial violence in police lock-up, the letter was

treated as a writ petition by the Supreme Court and

issued notice upon the Government of West Bengal.

In that case the Supreme Court wupon hearing the

matter deemed it appropriate to issue the following

requirements to be followed in all cases arrest or

detention till legal provisions are made 1in that

behalf as preventive measures:

1.%“"The police personnel carrying out the arrest

and handling the interrogation of the arrestee
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should bear accurate, visible and clear

identification and name clear identification

and name tags with their designations. The

particulars of all such police personnel who

handle interrogation of the arrestee must be

recorded in a register.

.That the police officer carrying out the arrest

of the arrestee shall prepare a memo of arrest

at the time of arrest and such memo shall be

attested by at least one witness, who may

either be a member of the family of the

arrestee or a respectable person of the

locality from where the arrest is made. It

shall also be countersigned by the arrestee and

shall contain the time and date of arrest.

.A person who has been arrested or detained and

is being held in custody in a police station or

interrogation centre or other lock- up, shall

be entitled to have one friend or relative or

other person know to him or having interest in
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his welfare being informed, as soon as

practicable, that he has been arrested and is

being detained at the particular place, unless

the attesting witness of the memo of arrest 1is

himself such a friend or a relative of the

arrestee.

4.The time, place of arrest and venue of custody

of an arrestee must be notified by the police

where the next friend or relative of the

arrestee lives outside the district or town

through the Legal Aid Organisation in the

District and the police station of the area

concerned telegraphically within a period of 8

to 12 hours after the arrest.

5.The person arrested must be made aware of this

right to have someone informed of his arrest or

detention as soon as he is put under arrest or

is detained.

6.An entry must be made in the diary at the place

of detention regarding the arrest of the person
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which shall also disclose the name of the next

fried of the person who has been informed of

the arrest and the names and particulars of the

police officials in whose custody the arrestee

is.

.The arrestee should, where he so requests, be

also examined at the time of his arrest and

major and minor injuries, 1if any present on

his/her Dbody, must be recorded at that time.

The "Inspection Memo" must be signed both by

the arrestee and the police officer effecting

the arrest and its copy provided to the

arrestee and the police officer effecting the

arrest and its copy provided to the arrestee.

.The arrestee should be subjected to medical

examination by a trained doctor every 48 hours

during his detention in custody by a doctor on

the panel of approved doctors appointed by

Director, Health Services of the State or Union

Territory concerned. Director, Health Services
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should prepare such a penal for all tehsils and

districts as well.

9.Copies of all the documents including the memo

of arrest, referred to above, should be sent to

the Magistrate for his record.

10. The arrestee may be permitted to meet his

lawyer during interrogation, though not

throughout the interrogation.

I1.A police control room should be provided at all

district and State headquarters, where

information regarding the arrest and the place

of custody of the arrestee shall be

communicated by the officer causing the arrest,

within 12 hours of effecting the arrest and at

the police control room it should be displayed

on a conspicuous notice board."

The  Supreme Court thereupon forwarded the

requirements to the Director General of Police and

the Home Secretary of every State/Union Territory

observing that it shall Dbe “their obligation to



297

circulate the same to every police station under

their charge and get the same notified in every

police station at a conspicuous place. It would also

be useful and serve larger interest to broadcast the

requirements on All India Radio besides being shown

on the national Network of Doordarshan”. After the

issuance of the guidelines, the State Governments

and Union Territory issued the police officers to

follow those requirements. It is reported that after

such directions the police is now following them.

In Vishaka v. State of Rajastan, AIR 1997 SC

3011, the Supreme Court held as under:

“The meaning and content of the fundamental

rights guaranteed in the Constitution of India

are of sufficient amplitude to encompass all

the facts of gender equality including

prevention of sexual harassment or abuse.

Independence of Jjudiciary forms a part of our

constitutional scheme. The international

conventions and norms are to be read into them
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in the absence of enacted domestic law

occupying the field when there is no

inconsistency between them. It 1is now an

accepted <rule of Jjudicial construction that

regard must be had to international conventions

and norms for construing domestic law when

there 1s no 1inconsistency between them and

there is a void in the domestic law. The High

Court of Australia in Minister for Immigration

and Ethnic Affairs v. Teoh, 128 AIR 353, has

recognised the concept of legitimate

expectation of its observance in the absence of

a contrary legislative provision, even 1in the

absence of a Bill of Rights in the Constitution

of Australia.”

It relates to an incident of brutal gang rape

of a social worker in a village of Rajastan and over

the incident c¢riminal action was also taken. The

writ petition was filed by certain social activists,

NGOs with the aim of focusing attention towards this
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social aberration, and to assist in finding suitable

methods for realization of the true concept of

‘gender equality’ and to prevent sexual harassment

of working women in all work places through judicial

process, to fill the vacuum in existing legislation.

The Supreme Court noticed that there was no adequate

law to cover the 1issue, and therefore, it noticed

the international conventions and norms observing

that in the absence of law to cover the field there

is no legal bar to follow the international

convention and norms for construing the fundamental

rights expressly guaranteed 1in the constitution,

which embody the basic concept of gender equality in

all spares of human activity. It was also noticed

that any international convention not 1inconsistent

with the fundamental rights and is in harmony with

the sprit must be read 1into the provisions of

articles 14, 15, 19 and 21 of the Indian

Constitution.
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In Vineet Narain v. Union of India, (1998) 1

ScCc 226, the Supreme Court 1in a public interest

litigation in which the question was whether it was

within the domain of the Jjudicial review and

effective instrument for activating the

investigative process which was under the control of

the executives. The question raised in the matter

was whether any judicial remedy is available in such

a situation. A terrorist was arrested by Delhi

police and consequent upon his interrogation, raids

were conducted by the Central Bureau of

Investigation (CBI) in the premises of one Surendra

Kumar Join. The CBI seized foreign currency, diaries

and other incriminating materials containing

accounts of vast payments made to persons identified

by police. The initials corresponded to the initials

of various high ranking politicians. As nothing has

been done in the matter of investigation a public

interest litigation was filed. In the background of

the case, the Supreme Court was of the view that by
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virtue of article 141 which provides “the law

declared by the Supreme Court shall be binding on

all courts within the territory of India” read with

Article 144 which provides that ™“all authorities,

civil and judicial, in the territory of India shall

act in aid of the Supreme Court”, which provisions

are in pari materia with articles 111 and 112 of our

constitution, it 1s the duty of all authorities,

civil and judicial in the territory of India to act

in aid of the Supreme Court. Where there is inaction

by the executive for whatever reason, the judiciary

must step 1n, 1in exercise of 1its constitutional

obligations to provide a solution till such time as

the legislature acts to perform its role by enacting

proper legislation to fill up the wvacuum.

In that case the court noticed that a large

number of cases without monitoring by the court the

CBI formed opinion that no case was made out for the

prosecution and did not file charge-sheet in those

cases. This, according to the court, indicated that
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the inaction of the CBI was unjustified.

Accordingly, it directed that Y“a suitable machinery

for prosecution of the cases filed in the court by

the CBI is also essential to ensure discharge of its

full responsibility by the CBI”.

In People’s Union for Civil Liberties v. Union

of India, 2003 (4)SCC 399, a writ petition was filed

challenging the wvalidity of the Representation of

the people (Amendment) Ordinance 2002. The court was

of the view that the voters should know the bio-data

of their ‘would be rulers, law makers or destine

makers of the nation.’ The Supreme Court directed

the Election Commission to call for information by

affidavit from each candidates seeking election to

Parliament or State Legislature on their personal

antecedents as to whether the candidate was

convicted, whether he was accused or any criminal

case, the assets of the candidate, liabilities and

the educational qualifications etc. Thereafter the

President Promulgated an Ordinance. Before the writ
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petition was disposed of the Ordinance was repealed

by the government and the Representation of the

peoples Act was amended by inserting a new section

with retrospective effect. The court, thereupon,

made the following guidelines:

(A) The legislature can remove the basis of a

decision rendered by a competent court

thereby rendering that decision ineffective

but the legislature has no power to ask the

instrumentalities of the State to disobey

or disregard the decisions given by the

court. A declaration that an order made by

a Court of law is wvoid is normally a part

of the Jjudicial function. The 1legislature

cannot declare that decision rendered by

the Court 1is not binding or 1is of no

effect.

It 1s true that the 1legislature 1is

entitled to change the law with

retrospective effect which forms the basis
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of a Jjudicial decision. This exercise of

power is subject to constitutional

provision, therefore, it cannot enact a law

which is violative of fundamental right.

Section 33-B which provides that

notwithstanding anything contained 1in the

judgment of any court or directions issued

by the Election Commission, no candidate

shall be liable to disclose or furnish any

such information in respect of his election

which 1s not required to be disclosed or

furnished under the Act or the rules made

thereunder, is on the face of it beyond the

legislative competence, as this Court has

held that the voter has a fundamental right

under Article 19(1) (a) to know the

antecedents of a candidate for wvarious

reasons recorded in the earlier Jjudgment as

well as in this judgment.
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The contention that as there is no specific

fundamental right conferred on a voter by

any statutory  provision to know the

antecedents of a candidate, the directions

given by this Court are against the

statutory provisions is, on the face of it,

without any substance. In an election

petition challenging the wvalidity of an

election of a particular candidate, the

statutory provisions would govern

respective rights of the parties. However,

voters fundamental right to know the

antecedents of a candidate 1is independent

of statutory rights under the election law.

A voter 1is first citizen of this country

and apart from statutory rights he 1is

having fundamental rights conferred by the

Constitution. Members of a democratic

society should be sufficiently informed so
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that they may cast their votes

intelligently in favour of persons who are

to govern them. Right to vote would be

meaningless unless the citizens are well

informed about the antecedents of a

candidate. There can be little doubt that

exposure to public gaze and scrutiny 1is one

of the surest means to cleanse our

democratic governing system and to have

competent legislatures.

It is established that fundamental rights

themselves have no fixed contents, most of

them are empty vessels 1into which each

generation must pour 1ts content 1in the

light of its experience. The attempt of the

Court should be to expand the reach and

ambit of the fundamental rights by process

of judicial interpretation. During the last

more than half a decade, it has been so

done Dby this Court consistently. There
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cannot be any distinction Dbetween the

fundamental rights mentioned in Chapter IIT

of the Constitution and the declaration of

such rights on the basis of the judgments

rendered by this Court.

Besides those cases, the Supreme Court of India

in exercise of powers under article 142 formulated

guidelines and gave directions in many cases in the

similar manner. In Erch Sam Kanga v. Union of India,

W.P.No.2632 of 1978, Jjudgment delivered on

20.3.1979, it laid down certain guidelines relating

to Emigration Act. In Lakshmi Kanti Pandey v. Union

of India, (1984) 2 SCC 244, guidelines for adoption

of minor children by foreigners were formulated. In

State of W.B. v. Sampat Lal, (1985) 1 ScC 317; K.

Veeraswami v. Union of India, (1991) 3 SCC 655;

Union Carbide Corporation v. Union of India, (1991)

4 SCC 584; Delhi Judicial Service Association V.

State of Gujrat, (1991) 4 SCC 406, Delhi Development

Authority v. Skipper Construction Co. Ltd., (1996) 4
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SCC 622 and Dinesh Trivedi v. Union of India, (1997)

4 SCC 306 laying down guidelines having the effect

of law, requiring rigid compliance. This has become

a constitutional Jurisprudence in India and this

exercise, 1t was viewed, was essential to fill the

void in the absence of suitable legislation to cover

the field.

From the above authorities it is now settled

that the apex courts 1in appropriate cases issued

directions, recommendations and guidelines 1if there

is vacuum in the law until a suitable law is enacted

to ensure that the constitutional and statutory

safeguards of the «citizens are ©protected. In

pursuance of some guidelines, the Government of

Bangladesh, India and Pakistan have implemented, and

a new constitutional jurisprudence has developed in

these countries. This court being the guardian of

the constitution cannot keep blindfolded condition

despite rampant violation of fundamental rights of

the citizens. In view of the above, we find no
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substance 1n the contention made by the learned

Attorney General that 1in presence of specific

provisions contained in sections 54 and 167

regarding the arrest and remand of an accused person

the court cannot give any direction or guideline.

It was argued on behalf of the respondent that

this court has a duty to uphold the rule of law and

the constitutional safeguards on arrest and

prevention of torture and 1ill-treatment of the

suspected offenders. In this connection our

attention has been drawn to articles 32, 33 and

35(5) of the constitution.

We have already discussed above exhaustively on

the said issue and, therefore, they don’t require

any repetition.

Article 32 is couched in the similar language

of article 21 of the Indian Constitution. Article 22

of the Indian Constitution relates to protection of

arrest and detention in certain cases. The Supreme

Court of India dealing with a petition by a victim
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who has Dbeen detained 1in police custody and his

whereabouts could not be located, subsequently it

was detected that he was detained by the police

without producing before the Magistrate. The Supreme

Court relying upon some previous decisions on the

subject and on construction of articles 21 and 22 of

the constitution held in Jagindra Kumar v. State of

U.P., (1994) 4 ScC 260 that the police officer must

justify the arrest and detention in police lockup of

a person and no arrest can be made in a routine

manner on a mere allegation of commission of an

offence. It would be prudent, it was observed, for a

police officer in the interest of protection of the

constitutional rights of a citizen and perhaps in

his own 1interest that no arrest should Dbe made

without a reasonable satisfaction reached after some

investigation as to the genuineness and bona fides

of a complaint and a reasonable belief both as to

the person’s complicity and even so as to the need

to effect arrest. Denying a person of his liberty 1is
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matter. Accordingly, for effective

enforcement of fundamental rights it issued the

following requirements to be complied with whenever

accused 1is

\\1.

arrested:

An arrested person being held 1in

custody 1s entitled, 1f he so requests

to have one friend, relative or other

person who is known to him or likely to

take an interest in his welfare told as

far as 1s practicable that he has been

arrested and where he is being detained.

The police officer shall inform the

arrested person when he 1s brought to

the police station of this right.

An entry shall be required to be made in

the diary as to who was informed of the

arrest. These protections from power must

be held to flow from Articles 21 and

22 (1) and enforced strictly.”
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In Smt. Nandini Satpatty v. PL Dhani, AIR 1978

S.C. 1025, the former Chief Minister of Orissa and

one time Minister at national level. She was

directed to appear at the police station, Cuttack

for interrogation 1in connection with a case

registered against her under the Prevention of

Corruption Act 1in which the 1investigation was

commenced against her son and others. During

investigation she was interrogated with reference to

a long string of questions, given to her in writing.

A Magistrate took cognizance of the offence and

issued summons. Thereupon she moved a writ petition

challenging the validity of the Magisterial

proceedings. The question arose whether the very act

of directing a woman to appear before the police

station 1s 1in conformity with the provisions of

section 160 of the Code. Another point was raised as

to whether an accused is entitled to the sanctuary

of silence of any offence and secondly, whether the

bar against self-incrimination operate merely with
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reference to a particular accusation 1in regard to

which the police interrogates or does 1t extent also

to other pending accusations outside the

investigation which has led to the questioning. The

court directed the appellant to answer all questions

which do not materially incriminate her 1in the

pending investigations or prosecutions. The Court

however observed that-

“The ©police officer shall not summon her

(appellant) to the police station but examine

her in terms of the proviso to S.160(1) of the

Criminal Procedure Code.”

In Raj Narain v. Superintendent, Central Jail,

New Delhi, AIR 1971 SC 178, Raj Narain was put on

detention. He challenged his detention on wvarious

grounds gquestioning the legality of his custody,

remand order and detention. He did not pray for bail

but he was not produced before the Magistrate after

the order of detention. He also prayed for striking

down certain sections of the Code as wviolative to
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the constitution. The Supreme Court in exercise of

powers under sections 61, 167 and 344 of the Code

and article 22(2) of the constitution held that an

order of remand will have to be passed 1in the

presence of the accused, otherwise the order of

remand to be passed by the Magistrate will be deemed

to have Dbeen 1issued mechanically without having

heard the detenu. If the accused is before the

Magistrate when a remand order is being passed, he

can make representation that no remand order should

be passed and also oppose any move for a further

remand. He may rely upon the inordinate delay that

is being caused by the state in the matter and he

can attempt to satisfy the court that no further

remand should be allowed. It may be that an accused,

on a former occasion may have declined to execute a

bond for getting himself released; but on a later

occasion when a further remand is being considered,

the accused may have reconsidered the position and

may be willing to execute Dbond 1in which case a
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remand order will be totally unnecessary. The Court

concluded its opinion as under:

............ in cases where a person 1is

sought to be proceeded against under

Chapter VIII of the Criminal Procedure

Code, it would be open to him to represent

that circumstances have materially changed

and a further remand has become

unnecessary. Such an opportunity to make a

representation is denied to a person

concerned by his not being produced before

the Magistrate. As the Magistrate has to

apply his Jjudicial mind, he himself can

take note of all relevant circumstances

when the person detained is produced before

him and decide whether a further remand is

necessary. All these opportunities will be

denied to an accused person if he is not

produced before the Magistrate or the Court

when orders of remand are being passed.”
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Both the parties have relied upon the case of
Saifuzzaman (Md.) v. State, 56 DLR 324. Facts of the
case are that Liakat Sikder and Md. Rafiqual Islam,
the president and vice president of Bangladesh
Chatta League were arrested on 25" February, 2002
under section 54 of the Code when they were coming
out of ‘Sudha Sadan’, the residential house of the
president of Bangladesh Awami League Sheikh Hasina
and put on detention. On a habeas-corpus petition
moved on their behalf, the order of detention was
declared without lawful authority by the High Court
Division. Thereafter, they were shown arrested in 12
different cases one after another whenever they were
enlarged on bail in one case. This process
continued and this way they could not come out from
the jail custody for a considerable time because of
showing them arrested in one after another cases.
Finding no other alternative, they moved another
habeas corpus petition in the High Court Division

(the present Chief Justice, as he was then). The
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High Court Division noticed that the victims were

shown arrested without producing them before the

learned Magistrate and the Magistrates were passing

mechanical orders on the asking of the police

officers. The High Court Division on consideration

of sections 54, 60, 61, 167, 344 and articles 27,

31, 32 and 33 quashed all the proceedings and gave

the following directions:

(1) the police officer making the arrest

of any person shall prepare a

memorandum of arrest immediately after

the arrest and such officer shall

obtain the signature of the arrestee

with the date and time of arrest in

the said memorandum.

(ii) The police officer who arrested the

person must 1ntimate to a nearest

relative of the arrestee and 1in the

absence of the relative, to a friend to

be suggested by the arrestee, as soon
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as practicable but not later than

6 (six) hours of such arrest notifying

the time and place of arrest and the

place of custody.

(iii) An entry must be made in the diary as

to the ground of arrest and name of

the person who informed the police to

arrest the person or made the

complaint along with his address and

shall also disclose the names and

particulars of the relative or the

friend, as the case may be, to whom

information is given about the arrest

and the particulars of the police

officer in whose custody the arrestee

is staying.

Copies of all the documents including

the memorandum of arrest, a copy of

the information or complaint relating

to the commission of cognizable
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offence and a copy of the entries in

the diary should be sent to the

magistrate at the time of production

of the arrestee for making the order

of the magistrate under section 167 of

the Code.

(v) If the arrested person 1s taken on

police remand, he must Dbe produced

before the Magistrate after the expiry

of the period of such remand and in no

case he shall be sent to the judicial

custody after the period of such remand

without producing him before the

Magistrate.

(vi)Registration of a case against the

arrested person 1s sine-qua-non for seeking

the detention of the arrestee either to the

police custody or in the judicial custody

under section 167 (2) of the Code.
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If a person 1s produced before a

magistrate with a prayer for his

detention in any custody, without

producing a copy of the entries in

the diary as per item no. (iv) above,

the Magistrate shall release him in

accordance with section 169 of the

Code on taking a bond from him.

If a ©police officer seeks an

arrested person to be shown arrested

in a particular case who 1s already

in custody, the Magistrate shall not

allow such prayer unless the

accused/arrestee 1is produced before

him with a copy of the entries in the

diary relating to such case.

On the fulfillments of the above

conditions, if the investigation of the

case cannot be concluded within 15 days

of the detention of the accused under
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section 167(2), the Magistrate having

jurisdiction to take cognizance of the

case or with the prior permission of

the Judge or Tribunal having such power

can send such accused person on remand

under section 344 of the

Code for a term not exceeding 15 days

at a time.

The Magistrate shall not make an order

of detention of a ©person 1in the

judicial custody if the police

forwarding report discloses that the

arrest has been made for the purpose of

putting the arrestee in the preventive

detention.

It shall be the duty of the

Magistrate, before whom the accused

person 1s produced, to satisfy that

these requirements have been complied

with before making any order relating
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to such accused under section 167 of

the Code.”

In Joginder Kumar (supra) the Supreme Court of

India

issued instructions for compliance for

protecting the dignity and fundamental rights of a

citizen as under:

a)

An arrested person being held in custody is

entitled, if he so requests, to have one

friend, relative or other person who is known

to him or 1likely to take an 1interest in his

welfare told, as far as is practicable, that he

has been arrested and where he is Dbeing

detained.

The Police Officer shall inform the arrested

person when he 1s Dbrought to the police

station, of this right.

An entry shall be required to be made in the

Diary as to who was informed of the arrest.

It shall be the duty of the Magistrate, before

whom the arrested person 1is produced, to
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satisfy himself that these requirements have

been complied with.

The High Court Division directed the

requirement Nos.1l, 2, 3, 4, 5 and 6 to be forwarded

to the Secretary, Ministry of Home Affairs with an

observation that it was its obligation to circulate

and get the same notified in every police station

for compliance within three months from date. It

also directed that the requirement Nos.5, 7, 8, 9,

10 and 11 to be forwarded to the Chief Metropolitan

Magistrates and District Magistrates with a

directions to circulate them to every Metropolitan

Magistrates and the Magistrates who have power to

take cognizance of offence for compliance. The

Registrar, Supreme Court of Bangladesh was also

directed to <circulate the requirements as per

direction made above. It is unfortunate to note that

the police officers did not obey the directions

given by the apex court of the country.
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In the present case the High Court Division was

of the wview that with a wview to curbing the

violation of fundamental rights, besides section 54,

167, 176 and 202 of the Code, sections 220, 330, 348

of the Penal Code and section 44 of the Police Act

should also be amended. Reasons assigned by it are

that the existing section 176 of the Code 1is not

sufficient to take effective action against

custodial death. Accordingly, it is recommended to

amend this section. In view of the promulgation of

new Ain in 2013 covering the field we find it not

relevant to follow the recommendation. Similarly

section 202 of the Code is also not required to be

amended as per recommendation in view of the said

Ain, 2013. Similarly the recommendations made

regarding section 330 and 348 of the Penal Code are

also redundant on the same ground.

A wide power has been given to a police officer

to arrest a person out of suspicion. As observed

above, section 54 was 1included in the Code by the
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colonial rulers and this provision cannot co-exist

with Part III of the constitution. A police officer

should not exercise his power of arrest on the basis

of his whims and caprice merely saying that he has

received information of his being involved 1in a

cognizable offence. He 1is required to exercise his

power depending upon the nature of the information,

seriousness of the offence and the circumstance

unfurled not only in the complaint but also after

investigation on the Dbasis of information or

complaint. To make the point more clear, the police

officer shall not exercise the power arbitrarily

violating the dignity, honour, liberty and

fundamental rights of a citizen. These rights are

inherent and inalienable, and enshrined in articles

32 and 33 of the constitution so that no one can

curtail the same. These rights are required to be

scrupulously protected and safeguarded because the

effective enforcement of fundamental rights will

prevail over subordinate laws.
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In clause ‘Firstly’ of section 54 the words

‘credible information’ and ‘reasonable suspicion’

have been used relying upon which an arrest can be

made by a police officer. These two expressions are

so vague that there 1is chance for misuse of the

power by a police officer, and accordingly, we hold

the view that a police officer while exercising such

power, his satisfaction must be based upon definite

facts and materials placed before him and basing

upon which the officer must consider for himself

before he takes any action. It will not be enough

for him to arrest a person under this clause that

there 1is 1likelihood of cognizable offence Dbeing

committed. Before arresting a person out of

suspicion the police officer must carry out

investigation on the Dbasis o0of the facts and

materials placed before him without wunnecessary

delay. If any police officer produces any suspected

person in exercise of the powers conferred by this

clause, the Magistrate 1is required to be watchful
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that the police officer has arrested the person

following the directions given below by this court

and if the Magistrate finds that the police officer

has abused his power, he shall at once release the

accused person on bail. In case of arresting of a

female person in exercise of this power, the police

officer shall make all efforts to keep a lady

constable present. If it is not possible by securing

the presence of a lady constable which might impede

the course of arrest or investigation, the police

officer for reasons to be recorded either before

arrest or immediately after the arrest by assigning

lawful reasons.

Sub-sections (1) and (2) of section 167 of the

Code are identical with Indian provisions. In India,

however, a proviso with explanations 1, 2 and sub-

section (2A) have been added by Act 45 of 1978 which

are as under:

“Provided that -
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Magistrate may authorize the detention

accused person, otherwise than in the

of the police, beyond the period of

days, if he is satisfied that adequate

exist for doing so, but no Magistrate

shall authorize the detention of the accused

person 1in custody under this paragraph for a

total period exceeding,

(1)

(11)

ninety days, where the investigation

relates to an offence punishable with

death, imprisonment for life or

imprisonment for a term of not less

than ten years;

sixty days, where the investigation

relates to any other offence, and, on

the expiry of the said period of ninety

days, or sixty days, as the case may

be, the accused person shall be

released on bail if he 1is prepared to

and does furnish bail, and every person
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released bail wunder this sub-section

shall be deemed to be so released under

the provisions of Chapter XXXIII for

the purposes of that Chapter;

(b) no Magistrate shall authorize detention in

any custody wunder this section unless the

accused 1s produced before him;

(c) no Magistrate of the second class, not

specially empowered 1in this behalf by the

High Court, shall authorize detention in the

custody of the police.

Explanation I. - For the avoidance of doubts,

it is hereby declare that, notwithstanding the

expiry of the period specified 1in paragraph

(a), the accused shall be detained in custody

so long as he does not furnish bail.

Explanation II.-If any question arises whether

an accused person was produced before the

Magistrate as enquired under paragraph (b), the

production of the accused person may be proved
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by his signature on the order authorising

detention.

(2A) Notwithstanding anything contained in sub-

section (1) or sub-section (2), the officer in

charge of the police station or the police

officer making the investigation, 1f he 1is not

below the rank of a sub-inspector, may, where a

Judicial Magistrate 1is not available, transmit

to the nearest Executive Magistrate, on whom

the powers of a Judicial Magistrate or

Metropolitan Magistrate have been conferred, a

copy of the entry 1in the diary hereinafter

prescribed relating to the case, and shall, at

the same time, forward the accused to such

Executive Magistrate, and thereupon such

Executive Magistrate may, for reasons to be

recorded in writing, authorize the detention of

the accused person 1in such custody as he may

think fit for a term not exceeding seven days

in the aggregate; and, on the expiry of the
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period of detention so authorized, the accused

person shall be released on bail except where

an order for further detention of the accused

person has been made by a Magistrate competent

to make such order; and where an order for

such further detention is made, the period

during which the accused person was detained in

custody under the orders made by an Executive

Magistrate under this sub-section, shall be

taken 1into account 1n computing the period

specified 1in paragraph (a) of the proviso to

sub-section (2):

Provided that Dbefore the expiry of the

period aforesaid, the Executive Magistrate

shall transmit to the nearest Judicial

Magistrate the records of the <case together

with a copy of the entries 1in the diary

relating to the case which was transmitted to

him by the officer in charge of the police
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station or the police officer making the

investigation, as the case may be.”

This addition by way of amendment is very much

relevant and to safeguard from unnecessary

harassment of a citizen who 1s a suspected offender

in respect of a cognizable offence. Sub-section (2)

of section 167 has given the power of a Magistrate

to keep a suspected offender either in the judicial

custody or 1in the police custody for a term not

exceeding fifteen days 1in the whole. Under our

present scheme of the Code a Magistrate has no power

to detain such an offender Dbeyond fifteen days.

Under the proviso to sub-section (1) of section 344

of the Code the court has power to remand (judicial

remand) from time to time but such remand shall not

be for a period exceeding fifteen days at a time.

This section empowered the court to pass such order

when Chapter XVIII of the Code was in existence but

after the deletion of this Chapter, the Magistrate

can pass such order. Because the language used 1in
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this sub-section (i) is that the court if it thinks

fit may postpone/adjourn ‘any inquiry or trial.’ The

power of ingquiry under Chapter XVIII by a Magistrate

in respect of an offence exclusively triable by a

Court of Sessions has been deleted. If the trial of

an offence commences in the court of sessions, the

Magistrate does not possess any power to remand an

accused person. It 1is the trial court which will

pass necessary orders 1if it thinks fit. But before

the trial commences and after expiry of fifteen days

time provided in sub-section (2) of section 167, the

law does not permit the Magistrate to direct a

suspected accused person to be detained in judicial

custody.

In India to cover up this inconsistency the

proviso to sub-section (2) of section 167 has been

added providing that the Magistrate may direct an

offender in judicial custody beyond fifteen days if

he is satisfied that detention is necessary but not

beyond ninety days 1in respect of an offence which
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relates to imprisonment for life or an imprisonment

for a term not less than ten years. However, after

the expiry of the period, if the investigation

continues beyond ninety days, the accused shall be

released on bail. It has been observed 1in Aslam v.

State (1992) 4 S.C.C 272 that this provision must be

construed strictly in favour of individual’s liberty

since ever the law expects early completion of the

investigation. The delay 1in completion of the

investigation can be on pain of the accused being

released on bail.

Under our provisions though sub-section (5) has

been substituted by Act XLII of 1992 for the

previous provisions added by Ordinance No. XXIV of

1982, there is no nexus between sub-section (2) and

(5). Under Sub-section (2) the Magistrate may

authorise the detention of an accused person for a

period not exceeding fifteen days if the

investigation cannot be completed within twenty-four

ours. Sub-section (5) states that if the
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investigation 1s not completed within one hundred

twenty days the Magistrate may release the accused

person on bail if the case is not triable by a court

of Sessions. If the case 1is triable by a court of

Sessions, the Session Judge may release the accused

on bail on assigning reasons and therefore, the

language used in clauses (a) and (b) of sub-section

(5) is ‘may’. Nothing has been mentioned what would

be the fate of the accused person after the expiry

of fifteen days who has Dbeen arrested out of

suspicion 1if the investigation cannot be concluded

within the said period.

Recommendations of the Supreme Court should be respected

The apex Court of a country being the arbiter

of State and guardian of the constitution in

exercise of 1its right to review any legislative

action can declare void any law and executive act

and therefore, it is the duty of the executive to

respect the law and the constitution. This power 1is

exercised under articles 7, 26, 104 and 112 of the
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constitution. It has been held by Earl Warren, CJ.

in Cooper v. Aron, 358 US 1(1958) 18 “The federal

judiciary is supreme in the exposition of the law of

the constitution”. In three cases the US Supreme

Court, such as, Fletcher v. Peck, 10 U.S. 87(1810);,

Dartmouth College v. Woodward, 17 U.S. 518 (1819);

and Cohens v. Virginia, 19 U.S. 264(1821) ensured

individual citizens and private institutions

‘inalienable rights’ promised by the ‘Declaration of

Independence and Bill or Rights’. John Marshall

defined them as 1life, liberty, and property rather

than pursuit of happiness. After the decision in

Marbury v. Madison, 5 U.S. 137 (1803), President

Jefferson was 1impatient and said ™“Nothing in the

Constitution has given them the right ... to decide

what laws are constitutional and what not”,

such powers Y“Ywould make the Jjudiciary a despotic

branch’ (Thomas Jefferson to Adams September 11,

1884) .
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In Marbury v. Madison (1803) 5 US 137, John

Marshall, CJ. did not give any direction upon the

government. There were three parts in the decision,

two of them restricting presidential and

congressional powers and a third that expanded

Supreme Court’s power to put it on an even footing

with the other two branches of government. In the

first part of the decision Marshall declared that

the President had violated the constitution by

withholding Marbury’s commission. Marshall rejected

Jefferson’s argument that ‘delivery 1s one of the

essentials to the wvalidity of the deed’. The

transmission of the commission 1is a ©practice

directed Dby convenience not by law.’....... Tt

cannot therefore constitute the appointment.’” 1In

signing Marbury’s commission and affixing the Great

Seal of the United States, then President Adams and

his Secretary of State had ‘vested in the office

Marbury’s legal rights which are protected by the

laws of his country. To withhold his commission
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is an act deemed by the court not warranted by law,

but a wviolation of a wvested legal «right’. John

Marshall, declined to give any direction or issue

the writ forcing the Secretary of the State to

deliver the commission observing that ‘cases

affecting ambassadors, other public ministers and

consuls, and those in which a state shall be party.

.It 1is the essential criterion of appellate

jurisdiction,’ Marshall explained, ‘that it revises

and corrects proceedings in a cause already

instituted and does not create that cause. ......

The authority .... given to the Supreme Court by the

act of Congress .... to issue writs of mandamus

appears not to be warranted by the constitution. The

particular phraseology of the constitution of the

United States confirms and strengthens the

principle... that a law repugnant to the

Constitution 1is wvoid; and that courts as well as

other departments are bound by that instrument.’

Despite declining the writ of mandamus, this
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declaration is the foundation of the independence of

the judiciary 1in the United States and since then

the Jjudiciary has been taken and treated co-equal

branch of the government and one of the pillars of

the State. So, any observation of the apex court of

the country as ‘Supreme in the exposition of the law

of the constitution’ as Marshall phrased it cannot

be doubted at all and we fully endorse the same. All

the decisions of the Supreme Court and observations

by the US Supreme Court transformed ‘the Supreme Law

of the land’.

Dr. Hossain submits that in India the

guidelines and the recommendations made by Supreme

Court 1in different cases as mentioned above have

been fully complied with by the police officers and

the executive, and there 1s no allegation at all

that any one has violated the directions. On our

query, the learned Attorney General fails to reply

whether the submission of Dr. Hossalin 1is correct or

not. India practice democracy since 1935 and the
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rule of law 1s one of the pillars of 1Indian

democracy which is vigorously maintained and we have

not come across any sort of non-compliance with any

of the directions or guidelines so far given by the

Supreme Court of India. Rather the above citations

clearly indicate that all guidelines have been

respected by the executive. In another case the

Supreme Court of Indian in Delhi Judicial Service

Association v. State of Gujarat, AIR 1991 SC 2176

gave the following directions:

“(A) If a Judicial Officer 1s to be arrested

for some offence, it should be done under

intimation to the District Judge or the

High Court as the case may be.

(B If facts and circumstances necessitate the

immediate arrest of a Judicial Officer of

the subordinate judiciary, a technical or

formal arrest may be effected.

(C) The fact of such arrest should be

immediately communicated to the District
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and Sessions Judge of the concerned

District and the Chief Justice of the High

Court.

The Judicial Officer so arrested shall not

be taken to a police station, without the

prior order or directions of the District

Judge, if available.

Immediate facilities shall be provided to

the Judicial Officer for Communication with

his family members, 1legal advisers and

Judicial Officers, 1including the District

and Sessions Judge.

No statement of a Judicial Officer, who 1is

under arrest be recorded nor any panchanama

be drawn wup nor any medical tests Dbe

conducted except in the presence of the

Legal Adviser or the Judicial Officer of

equal or higher rank, if available.

There should Dbe no handcuffing of a

Judicial Officer. If, however, violent
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resistance to arrest is offered or there 1is

imminent need to effect physical arrest in

order to avert danger to life and limb, the

person resisting arrest may be over-powered

and handcuffed. In such case, immediate

report shall be made to the District &

Sessions Judge concerned and also to the

Chief Justice of the High Court. But the

burden would be on the police to establish

the necessity for effecting physical arrest

and handcuffing the Judicial Officer and if

it be established that the physical arrest

and handcuffing of the Judicial Officer

was unjustified, the Police Officers

causing or responsible for such arrest and

handcuffing would be guilty of misconduct

and would also be personally liable for

compensation and, or damages, as may be

summarily determined by the High Court.”
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It has been observed that the safeguards in

respect of a judicial officer are not exhaustive and

they are minimum safeguards which must be observed

in case of arrest of a judicial officer. We cannot

take any exception or contrary view on consideration

of the office a judicial officer holds. In Masdar

Hossain, this court held “while the function of the

civil administrative executive services 1s to assist

the political executive in formulation of policy and

in execution of the policy decisions of the

Government of the day, the function of the judicial

service 1is neither of them. It is an independent arm

of the Republic which sits on Jjudgment over

parliamentary, executive and quasi-judicial actions,

decisions and orders.... Article 116A of the

Constitution was also lost sight of and it was

conveniently forgotten that all persons employed in

the judicial service and all magistrates are

independent 1in the exercise of their Jjudicial

functions while the c¢ivil administrative executive
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services are not ....... the Courts and Tribunals

will be under the superintendents and control of the

High Court Division, being subordinate to it but the

control and discipline of persons employed in the

judicial service and magistrates exercising judicial

functions is vested in the President”. Therefore, we

cannot undermine the status and dignity of a

judicial officer and endorse the views taken in

Delhi Judicial Service Association by the Supreme

Court of India so far as 1t relates to arresting a

judicial officer in connection with an offence.

Under the scheme of the Code as stands now, a

Magistrate/Judge having power to take cognizance of

an offence has no power to direct the detention of

an accused person 1in the judicial custody, 1if he

thinks fit, beyond a period of fifteen days from the

date of production in court after arrest by a police

officer in respect of a cognizable offence. The Code

is totally silent to deal with an accused person who

is allegedly involved in a cognizable offence if the



345

police officer fails to conclude the investigation

of the case within this period. If the Magistrate

has no power to direct such accused person to be

detained in judicial custody, he will be left with

no option other than to release him on bail till the

date of submission of police report. Normally in

most cases the police officers cannot complete the

investigation within the stipulated period

sanctioned by law and normally they take vyears

together. The detention/remand of an accused person

beyond fifteen days by order of the Magistrate 1is

not only an exercise of power not sanctioned by law

but also violative of article 32 of the

constitution. It 1is, therefore, necessary to take

legislative measures authorising the judicial

Magistrate to direct such offenders in Judicial

custody 1f the investigation cannot be concluded

within the stipulated time. If no legislative

measure is taken as per observation within a period

of three months from the date of publication of this
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judgment, the State cannot take any exception if the

Magistrates/Courts direct the release such accused

persons irrespective of the nature of their

complicity in the incidents under investigation. We

allow three months moratorium ©period for the

interest of Jjustice and to maintain the law and

order 1in the country, but in presence of specific

constitutional provision protecting right of a

citizen the court cannot remain a silent spectator

for indefinite period.

More so, the present Code was promulgated by

the colonial «ruler to consolidate their power

through the exercise of abusive powers by the

police. There was no existence of constitution at

that time and the fundamental rights of a citizen

was a far cry which is being not at all recognised.

After driving out two colonial powers, one of course

by negotiation and the other by the sacrifice of

three million martyrs, we cannot detain and

prosecute an offender with a draconian law. Firstly,
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the object of the Code for which it was implemented

on this soil is non-existed. The present procedures

for holding trials by the Magistrates and courts of

session are inadequate and conflicting. Secondly,

some of the provisions, particularly, sections 54,

167, Chapters VII, XX, XXII, some provisions 1in

chapters XV, XVI and XXXII are inconsistent with the

constitution and the Jjudgment 1in Masder Hossain

case. In fact the present Code 1is not at all

suitable for the administration of criminal Jjustice

after so many changes made in the meantime and it 1is

high time to promulgate a new Code.

Learned Attorney General submits that if the

power of the police officer to arrest an offender

out of suspicion who appears to him or against whom

credible information has been received or a

reasonable suspicion exist of his having been

concerned in any cognizable offence, considering the

present trend of rise of terrorist activities in the

country 1is curtailed the law and order situation
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will deteriorate and the citizens lives will be at

stake. According to him, the terrorists are so

trained that 1t will be difficult for the law

enforcing agencies to collect information unless he

is interrogated after receipt of information

regarding his complicity in a cognizable offence.

The Sixth Amendment of the United States

constitution provides “In all criminal prosecutions,

the accused shall enjoy the right .... to have the

assistance of counsel for his defense.” This

amendment was adopted in response to English law,

which, until 1836 did not provide felony offenders

the right even to have retained counsel to assist

them in presenting a defense at trial. After the

American Revolution, most of the States rejected the

English law, and some even granted unrepresented

offenders a right to appoint counsel-something

England did not provide until 1903.

It wasn’t until 1938, in Johnson v. Zerbst, 304

U.S. 458(1938) the U.S. Supreme Court held that the
