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K.M. Kamrul Kader, J:

This rule was issued calling upon the opposite parties to show
cause as to why the proceedings in Special Case No. 04 of 2009 under
sections 26(2) and 27(1) of the Anti Corruption Commission Act, 2004
arising out of Jamalpur Police Station Case No. 19 dated 12.11.2008,
under sections 26(2) and 27(1) of the Anti Corruption Commission Act,
2004, now pending in the Court of Senior Special Judge, Jamalpur,
should not be quashed.

Short facts, relevant for the purpose of disposal of this Rule, are
that opposite party No. 2 as informant lodged an ejahar with Jamalpur
Sadar Police Station stating interalia that the accused Mosharraf
Hossain was asked to submit his wealth statement in person within 72

hours to the Anti Corruption Commission (herein after called as ‘ACC’)



but he submitted his wealth statement through his wife. As such, ACC
did not accept it as the same was not filed by the accused in person.
Thereafter, wife of the accused filed writ petition being No. 4015 of
2007 before this Division and pursuant to an order passed by this
Division in the aforesaid Writ Petition, ACC received the same. Upon
examination of his wealth statement, ACC found concealment of
property worth Taka 13,23,251/- only, which is beyond his known
source of income. The informant ACC after initial investigation found
that accused concealed an amount of Taka 13,23,251/- in his wealth
statement, as such, committed offence under sections 26(2) and 27(1) of
the Anti Corruption Commission Act, 2004 and lodged the Ejahar and
the same was registered as Jamalpur Police Station case No. 19 dated
12.11.2008 under sections 26(2) and 27(1) of the Anti Corruption
Commission Act, 2004 (herein after called as ‘ACC Act’).

One Mohammad Mahmud Hasan, Deputy Commissioner of ACC,
Combined District Office- Tangail was appointed as Investigating
Officer to investigate the case and after conclusion of investigation, he
submitted a Charge-Sheet being No. 284 dated 07.09.2009 under
sections 26(2) and 27(1) of the ACC Act, 2004 against the accused-
petitioner.

The accused petitioner surrendered before this Division by filing
Criminal Miscellaneous case No. 27734 of 2009 and prayed for

anticipatory bail and on 07.12.2009 this Division after hearing the



parties, directed the accused petitioner to surrender before the trial court
and accordingly, he surrendered before the trial court on 03.02.2010 and
obtained bail.

Thereafter the case was transferred in the court of Senior Special
Judge, Jamalpur, for trial and the same is registered as Special Case No.
04 of 2009. The petitioner filed an application under Section 265 C of
the Code of Criminal Procedure for discharging him from the allegations
levelled against him and learned Special Judge after hearing the parties
rejected the application and framed charge against him under sections
26(2) and 27(1) of the ACC Act, 2004 vide order dated 22.06.2010 and
next date fixed on 31.10.2010 for examination of the PWs.

Having aggrieved by and dissatisfied with the impugned
proceeding of Special Case No. 04 of 2009, the accused-petitioner
preferred the instant application under Section 561-A of the Code of
Criminal Procedure before this Division and obtained Rule and an order
of stay.

Mr. Md. Bodruddoza, learned Advocate appearing for the
accused-petitioner submits that ACC issued a notice upon the accused-
petitioner asking him to submit his wealth statement in person within 72
hours. On receipt of the said notice, the petitioner submitted his wealth
statement through his wife due to his illness, but the ACC did not accept
his wealth statement, as the same was not filed by the accused in person.

Thereafter, wife of the petitioner filed Writ Petition No. 4015 of 2007



and after hearing the parties, their Lordships directed the ACC to receive
his wealth statement. He next submits that ACC did not give reasonable
time to submit his wealth statement and 72 hours cannot be considered
as reasonable time to submit wealth statement. It is well settled principle
of law that a notice must allow a reasonable time to check-up the details
of the assets of a person, if necessary, on examination of his records and
after consultation with his lawyers and other concerned persons. The
person concerned must be afforded a fair and reasonable opportunity to
respond to the notice; otherwise, it is no notice in the eye of law. He
further submits that during investigation, the investigating officer did not
found any concealment of his wealth Statement. The accused-petitioner
in his wealth statement as well as in his Income Tax Return and revised
return showed his entire income and properties, the investigation officer
also admitted the same in his Charge sheet and as such the petitioner did
not commit any offence, which came within the purview of Sections
26(2) and 27(1) of the Anti-Corruption Commission Act, 2004. He
lastly submits that at the time of initiation of the impugned proceedings
against the petitioner, the assessment has been completed with no case or
allegation and the same has been admitted by the Investigating officer of
ACC, there being no iota of evidence to attract offence under sections
26(2) and 27(1) of the ACC act, 2004. In the FIR as well as Charge-
Sheet no criminal offence has been disclosed against this accused-

petitioner. The Informant inconnivance with army officials, with the



intention to harass and press the accused-petitioner lodged this false and
fabricated allegation against the petitioner during the controversial
emergency period and the allegations are vague, groundless, frivolous,
vexatious, oppressive and preposterous. In this circumstances, lodgment
of the instant case against the accused-petitioner is malafide and ex-facie
illegal. On its face the allegation as incorporated in the F.I.R. and charge
Sheet against the accused petitioner are so preposterous, even if the facts
are admitted in their entirety, on their face value, the same do not
disclose any criminal offence, so the initiation and continuation of the
impugned proceeding against this accused petitioner is an abuse of
process of the court. As such, the proceedings of the Special Case No. 04
of 2009 against the petitioner is totally abuse of process of the Court,
which is liable to be quashed. The learned advocate for the petitioner
placed reliance in the case of Anti-Corruption Commission Vs. Dr.
Mohiuddin Khan Alamgir and others, reported in 62 DLR (AD) (2010)
in support of his contention.

Mr. Khurshed Alam Khan, learned advocate appearing for the
Anti-Corruption Commission submits that the accused petitioner
concealed his property in his wealth statement for which Anti Corruption
Commission filled ejahar against him and there are specific allegations
against this accused petitioner. The Investigating Officer after conclusion
of investigation, finding prima facie case against the accused petitioner

submitted charge sheet under sections 26(2) and 27(1) of the ACC Act,



2004. He further submits that all these are question of facts need to be
decided by adducing evidence at the trial court and this court exercising
jurisdiction under section 561A of the Code of Criminal Procedure
cannot decide on the factual aspect of this case. He lastly submits that
there are no illegalities and irregularities in the proceeding and there are
ingredients of offence, which attracts concealment of properties in his
wealth statement, should not be interfered by this Court at this stage,
because the trial of this case has already been started and as such, this
Rule is liable to be discharged.

We have gone through the application under section 561A of the

Code of Criminal Procedure and the materials annexed thereto.

Under Section 561-A of the Code of Criminal Procedure, the
High Court Division has inherent power to make such order, which may
be necessary to give effect to any order passed under the Code or this
power may be used to prevent abuse of the process of any Court or to
secure ends of justice. The instant case does not fall in the first category;
rather it involves only the question whether initiation and continuation of
criminal proceeding would amount to abuse of process of the Court and
quashing of the proceeding is needed to secure ends of justice.

The First question is as to whether or not the inherent power
under section 561 A of the Code of Criminal Procedure can be invoked at
any stage of the proceeding even at an initial stage, if it is necessary to

prevent abuse of the process of court or otherwise to secure ends of



justice. Learned Advocate for the ACC submits that the instant
application under Section 561-A of the Code of Criminal Procedure is
not maintainable and there is hardly any scope for quashment of the
proceedings, as the trial of the case has already been started. In the
instant case, we find that charge was framed against the accused-
petitioner, no prosecution witness was examined and next date was fixed
for examination of the prosecution witnesses. As such, the decision of
our Apex Court cited above is not applicable in this Case. The inherent
power of this Court under section 561A of the Code of Criminal
Procedure can be invoked at any stage of the proceeding even at an
initial stage. We find support of this contention in the case of Abdul
Quader Chowdhury vs. The State, 28 DLR (AD) (1976) 38. Similar
view was taken by our Apex Court in the case of Ali Akkas Vs. Enayet
Hossain and others, 17 BLD (AD) (1997) 44.

The Second question is as to whether or not allegations made in
the F.ILR and Charge Sheet attracts the provisions of Sections 26(2) and
27(1) of the ACC Act, 2004. In the instant case, allegations are that ACC
1ssued a notice upon the accused-petitioner asking him to submit his
wealth statement in person within 72 hours. On receipt of the said notice,
the petitioner submitted his wealth statement through his wife due to his
illness, but the ACC did not accept his wealth statement, as the same was
not filed by the accused in person. Thereafter, wife of the petitioner filed

Writ Petition No. 4015 of 2007 and after hearing the parties their



Lordships directed the ACC to receive his wealth statement. Upon
examination of his wealth statement, ACC found concealment of
property worth Taka 13,23,251/- only, which is beyond his known
source income. The informant ACC after initial investigation found that
accused concealed an amount of Taka 13,23,251/- in his wealth
statement, as such, he committed offence under sections 26(2) and 27(1)
of the Anti Corruption Commission Act, 2004.

We have perused the charge-sheet and found that investigating
officer did not find any concealment of wealth in the statement. Accused
Petitioner cannot submit proper statement of his wealth to the Anti-
Corruption Commission due to his illness. We have also noticed that the
investigating Officer found that there is no concealment in his wealth
statement and he did not found any property disproportionate to his
known source of income. The informant who is also investigating officer
of the case, in his charge sheet stated that there is no evidence that the
accused procured any assets, movable or immovable, beyond his known
source of income through illegal means.

Relevant Portion of the charge sheet is reproduced hereunder as
verbatim :-

“JIBIZPICE G T [IFDNT S T GNP caren I [ I3
9,¢0,5%%/- BIp 6 BT FF JoU A TIIIE ¢, ¢oo/- Gl
TR OIFT CTRC TF (9,690,333~ +¢,¢00/-)=19, U, b/-51F/

T 199 [Rerr, @wEeE  dfecand SRRl NeA AF



23,03,b-99/-51F1 Z2TS OIFF CAFAW AT AT RIS (FN5

(35,03,99-9, U, U/-)=39,20,2¢3/- TIFIF Sfofqe % e

IR, AT OIFT @O FF IRGe @ T [4I790e [N O AaiT
PITANR (R ©IIT [0 7S 7 BN W2, 008 GF Y(R)
@ 9(3) T CINTYF AT A 72-35, ORI 33300k T2 TG
2/ N TEIIT AFTCICS GAIT (3 NP T AT R
qAIS T PN, L FIRTE, B I eI A P (3,
ZIZcHE A5 59T ¥2- 803¢/3009 T2 YT 9/¢/300q 32 4T [IHH
OFE FR/ATRT T GT GF LIE/ANIE Yo wkeT
foFlae 27 ©1ZT GHFeT FHCd ©IRF Ce [fe-q 6 o T
PIEr [T AP GHGTIT ¢do IJNFH 9T PTG 3¢ 104339
T G2 G G ARANR! AT U 30,20,%¢3/- Bl
AIREF FT7e [RIANce oqe: QRFeens ad T 73/
& Ffeq 009-00b T F@F TG [FFNCC L7 FH
337"
The investigating officer also found that:-

“OIRT OF IRCF TN FF [GICAT NG AT FRIEA G
SICFH G I FIRFNCRA ! ST GSLT G AT TR G FHore!
A6 W/ 3T B e 7 {519 wklers [0 120" 93 7]
FIACY OGP 3O, 9,3¢/-5IFIF Tf@ (9% e [eqvr A

w/))
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We find that during investigation, the investigating officer did not
found any concealment in his wealth Statement. The accused-petitioner
in his wealth statement as well as in his Income Tax Return and revised
return showed his entire income and properties, the investigation officer
admitted the same in his Charge sheet.

The final question is as to whether or not ACC afforded
reasonable time to submit his wealth statement. It is apparent from FIR
that ACC issued a notice upon the accused-petitioner asking him to
submit his wealth statement in person within 72 hours, according to the
provision of Section 15 (Gha) (2) of Emergency Powers Rules, 2007,
However, allegations against the petitioner was not made under sub-
section 5 of section 15 (Gha) of the aforesaid Rules rather allegation was
made and charge was framed against him under section 26(2) and 27(1)
of the ACC Act, 2004. To bring home charge under sections 26(2) and
27(1) of the ACC Act, 2004, ACC must follow the procedure as laid
down in Section 17 of the Anti-Corruption Commission Rules, 2007.
The ACC acted in breach of Rule 17 of the ACC Rules in relation to the
sending notice to the accused petitioner. We also find that 72 hours
cannot be considered as reasonable time to submit wealth statement as
there are provision of punishment if the Notice receiver failed to submit
it or file inaccurate statement. We find support of this contention in the
case of Anti-Corruption Commission Vs. Dr. Mohiuddin Khan Alamgir
and others, reported in 62 DLR (AD) (2010), wherein our Apex Court
held

“Besides, the notice dated 18-2-2007 was not a
notice required by law, the notice directed the
respondent No. 1, a detenu, to submit return of his
assets within a period of 72 hours, is itself a worst

example of arbitrary action on the part of the
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concerned authority. A notice must allow a
reasonable time to check-up the details of the assets
of a person, if necessary, on examination of his
records and after consultation with his lawyers and
other concerned persons. Section 26 certainly does
not envisage a notice upon a person who is in
detention and he is not expected to give any details
of his assets within the time specified. The person
concerned must be afforded a fair and reasonable
opportunity to respond to the notice, otherwise, it is
no notice in the eye of law. A notice issued under
section 26 of the Act to a detenu, away from his
hearth and home, cannot be said to be a fair and

bonafide exercise of power.”

Under such circumstances, we are of the view that the allegations
have been made against the accused petitioners are preposterous and no
offence under sections 26(2) and 27(1) of the ACC act, 2004 has been
disclosed in the instant proceeding. We find that the ACC has
deliberately and meticulously hyperboles the materials and facts as
contained in the F.I.R. and charge sheet in order to prosecute the accused

petitioner for harassments.

Under the facts and circumstances of the case and the observation
made above, we find substance in the submissions made by the learned

advocate for the petitioner.

Accordingly, the rule is made Absolute.
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The proceedings of Special Case No. 04 of 2009, under Sections
26(2) and 27(1) of the Anti-Corruption Commission Act, 2004 arising
out of Jamalpur Police Station Case No. 19 dated 12.11.2008 under
Sections 26(2) and 27(1) of the Anti-Corruption Commission Act, 2004,
1s hereby quashed.
The order of stay granted earlier at the time of issuance of this
rule, is hereby vacated.
Communicate a copy of this Judgment and order to the Court

concern, at once.

Borhanuddin, J:

I agree.



