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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(Special Original Jurisdiction)

Wit Petition no. 8093 of 2013.

In the matter of :

An application under Article 102(2)
of the Constitution of the People’s
Republic of Bangladesh.;

And

In the matter of :

Jewel Rana (Labu), son of late Abdur
Rahman and others
...Petitioners.
Versus

Artha Rin Adalat No.1, Dhaka and

Present: others
Mzt. Justice Sheikh Hassan Arif ....Respondents
and
M. Justice Mohammad Ullah Mzr. Md. Badiuzzaman, Advocate,

....For the Petitioners.

Mzr. Hironmay Halder, with
Mzt. Md. Ziauddin, Advocates
... For respondent no.2

Heard on The 12 and 19 May, 2014
Judgment on The 26" May, 2014.

Mohammad Ullah, J:

On an application under Article 102 of the
Constitution of the People’s Republic of Bangladesh, Rule
was issued calling upon the respondents to show cause as to

why the Order No. 32 dated 15.7.2013 passed by the Artha
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Rin Adalat No.4, Dhaka (respondent 1) in Artha Rin Suit

No. 57 of 2011 rejecting the petitioners’ application filed

under Order | Rule 10(2) of the Code of Civil Procedure read

with section 57 of the Artha Rin Adalat Ain, 2003 should not

be declared to have been passed without lawful authority and

is of no legal effect.

Short facts, for the disposal of the Rule, are that the

respondent no. 2, Uttara Bank Limited, filed Artha Rin Suit

No. 57 of 2011 before the Artha Rin Adalat, 4t Court, Dhaka

against the respondent nos. 3 and 4, who are the borrower

and guarantor respectively, for realization of outstanding dues

of Tk. 29,19,140.00 as on 12.06.2011. The respondent nos. 3

and 4 contested the aforesaid Artha Rin Suit by filing a

written statement denying the material averments made in the

plaint. At one stage of the proceedings, particularly on

16.5.2013 when the case was fixed for peremptory hearing,

the writ petitioners filed an application under Ozrder I, Rule

10(2) of the Code of Civil Procedure read with section 57 of
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the Artha Rin Adalat Ain, 2003 for adding them as

defendants in the suit on the ground that they purchased the

suit shops and proportionate share of the Ga-schedule land

of the suit from the respondent no. 3 by different registered

sale deeds in between 6.4.2008 to 3.11.2011, but the

respondent no. 3 with an ulterior motive took loan from the

respondent no. 2 bank and mortgaged the Ga-schedule land

to the bank. The writ petitioners knowing about the Artha

Rin Suit No. 57 of 2011 became astonished about the

conduct of the respondent no. 3. It is also stated in the

application that the respondent nos. 3 and 4, being the son

and father respectively, took taka near about 3.00 crore from

the petitioners by selling the shops and land involved in the

Artha Rin Suit. The respondent no. 2 bank filed written

objection against the said application for addition of parties

contending, zufer alia, that the petitioners are not necessary

parties since prior to the alleged purchase of scheduled land

by the petitioners, it was mortgaged to the respondent no. 2
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bank by the alleged vendor of the petitioners. The Artha Rin
Adalat, upon hearing the parties and on consideration of law
and facts, rejected the said application for addition of party
holding, snter alia, that the applicants are not necessary party
in view of sub-section (5) of section 6 of the Artha Rin

Adalat Ain, 2003.

Against the aforesaid order of the Artha Rin Adalat dated
15.7.2013, the petitioners have come before this Court and
obtained this Rule. At the time of issuing of the Rule, this
Court stayed further proceeding of the aforesaid Artha Rin
Suit for a period of 3 (three) months and lastly on 28.4.2014 it
was extended for a further period of 3(three) months from

date.

This Rule is contested by respondent no. 2-Bank
through Mr. Hironmoy Halder, learned Advocate, who filed
affidavit-in-opposition controverting the statements made in

the writ petition.
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Mr. Md. Badiuzzaman, learned Advocate appearing on
behalf of the petitioner, drawing our attention to the
provision of sub-section (1) of section 6 of the Artha Rin
Adalat Ain, 2003, at the out set, submits that the provision of
the Code of Civil Procedure will be applicable for the
purpose of disposal of the Artha Rin Suit to the extent of not
being inconsistent with the provision of the Artha Rin Adalat
Ain, 2003 and for the determination of addition of party in
the Artha Rin Suit, the Code of Civil Procedure will squarely
be applicable. Mr. Badiuzzaman, further submits that the
petitioners are willing to pay the entire claimed amount of the
plaintiff-bank and the petitioners are the necessary parties to
adjudicate all the issues effectively and completely involved in
the suit, and as such, the findings and decisions as arrived at
by the Artha Rin Adalat are erroneous and so cannot be
sustained in law. I support of his submissions Mr. Zaman
placed reliance on the case of FEastern Bank Limited vs-Saudi

Bangladesh Industries and Agricultural Investment Company

Ltd. reported in 1 ADC (2004) 5606.

Mr. Hironmay Halder, the learned Advocate appearing
with Mr. Md. Ziauddin on behalf of the respondent-bank, on

the other hand, submits that the petitioners are neither
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necessary nor proper parties in the Artha Rin Suit and the
Court has no jurisdiction to add them as parties under Order
I Rule 10(2) of the Code of Civil Procedure as there is
express provision provided in sub-section (5) of section 6 of
the Artha Rin Adalat Ain, 2003 that the principal debtor, the
third party mortgagor and the third party guarantor are the
necessary parties only for the purpose of deciding the Artha
Rin Suit filed by the financial institutions. Mr. Halder, learned
Advocate, submits further that according to section 53D of
the Transfer of Property Act, 1882 no immovable property
can be re-mortgaged or sold out without the written consent
of the mortgagee and any sale or re-mortgage made otherwise
shall be void. On that count, the Rule should be discharged,

he submits.

We have heard the learned Advocates from both the
parties, perused the materials on record including the writ
petition, annexures thereto, and the affidavit-in-opposition

filed by the respondent no. 2 Uttara Bank Limited.

The only question involved in this Rule is whether the
petitioners are the necessary or proper party in the Artha Rin
Suit or in other words whether the petitioners can be allowed

to pay or fulfill the claim of the creditor-respondent no. 2
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Bank upon making themselves party to the suit. Rule was also
issued to examine whether the petitioners, being bonafide
purchasers of the mortgaged property as described in the
schedule Ga of the plaint in the Artha Rin Suit, have
subsisting interest therein and whether Sub-section (5) of
section 6 of the Ain, 2003 takes away the petitioners’ right to
protect their interest in the property in question and whether
the provision of Order I Rule 10 of the Code of Civil
Procedure will be applicable in the Artha Rin Suit for the

purpose of addition of party/parties.

For the purpose of determining the fate of this Rule, it

will be profitable to examine the relevant provision of
Chapter IV of the Artha Rin Adalat Ain, 2003 which reads as

follows:
<« 8 SIf3T=n- NN AT MIeTced it © o afe

VI() G R T WY A WWRACS WIS (I
AETR G A ife Filfs I@rE, @3 SeEd
e Afze siefesyd 91 =em AweF, The
Code of Civil Procedure,1908-43 3 gt
2T 2301 |

()
()
(8)

(¢) wifdE efep™ s Ae+@e= (Principal debtor)
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(Third party mortgagor) i $o 7% o\=IGa
(Third party guarantor) e wfee 2 fe,
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seFeitd (Jointly and severally)si@= '3@ 9
ol @ik ATl el fRqml-wifcse feecm G897
AfbIfeTe 2303:
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o A7 FA@E gory % Fewrel (Third party
mortgagor) ¢ weim o s (Third party
guarantor)«s e Teux TS WHE B

I *1S AP T, AV Sggeat gwe fCape vt
wer o IFewrel (Third party mortgagor) =<1
e o e (Third party guarantor) #ifscey
A AR T [T @ SRMA SGBE
gFEike 23@ QIR SRE Y@ AdaeE (Principal
debtor) R=eta T2 &wie A S| FfRcS A=)

On a perusal of the aforesaid provision of law and the
facts of the instant case, it appears that the petitioners one
neither a principal debtor nor a third party mortgagor or even
a third party guarantor as stated in sub-section (5)of section 6
of the Artha Rin Adalt Ain, 2003. The petitioners are in no
way connected  with the loan or credit facilities availed by
the respondent no. 3. This being so, we do not see their
presence is necessary for proper and effectual adjudication of
the Artha Rin Suit filed by the respondent no. 2-Bank against

the respondent nos. 3 and 4, who are the borrower and the

guarantor of the loan. Sub-section (5) of section 6 of the
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Artha Rin Adalat Ain, 2003 expressly provideS who will be
the necessary party in the Artha Rin Suit for the purpose of
realization of the defaulted loan money, and as such, the
aforesaid provision of Artha Rin Adalat Ain takes away the
petitioners necessity in the Artha Rin Suit. Besides, in the
averments of the writ petition it is found that the ‘Ga’
schedule property was mortgaged to the respondent-Bank
prior to the alleged sell of the same to the petitioners by the
respondent no. 3 borrower. When the Act is silent on any
particular point then it is permissible to look at other law. But
Sub-section(5) of section 6 of the Ain, 2003 particularly
expressed against whom Artha Rin Suit can be filed for
realization of the defaulted loan money , so, the provision of
Code of Civil Procedure does not have implication for the

purpose of addition of parties in the instant Artha Rin Suit.

The decision as referred to by the petitioners has no
manner of application with the facts and law involved in the

instant Rule.

Considering the facts and circumstances of the case
and the observations made hereinabove we are of the view of
the impugned order dated 15.7.2013 passed by the Artha Rin

Adalat in rejecting the application filed by the petitioners
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under Order I Rule 10(2) of the Code of Civil Procedure read
with section 57 of the Artha Rin Adalat Ain, 2003 suffers
from no illegality warranting interference by this Court under

Article 102 of the Constitution.

Accordingly, the Rule is discharged, however without
any order as to costs. The order of stay granted earlier by this

Court stands vacated and recalled.

However, the petitioners, being the third party, may
take any other appropriate remedy about their grievances in
an appropriate forum in view of the provision of section 32

of the Artha Rin Adalat Ain, 2003 at their own peril.

The trial Court concerned is directed to proceed with
the trial of the Artha Rin Suit in accordance with law and

with utmost expedition.

Communicate this judgment to the Court concerned at

once.

Sheikh Hassan Arif, J:

I agree.

Siddique/B.O.
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