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Present:
Mr. Justice Mohammad Bazlur Rahman
and

Mr. Justice Md. Ruhul Quddus

Writ Petition No0.175 of 2013

Fair Plastic Industries and others
...Petitioners
-Versus-

Judge, Artha Rin Adalat No.2, Dhaka and another
...Respondents

Mr. A. K. M. Asiful Haque with Syed Md. Moazzem
Hossain, Advocates
... for the petitioners
Mr. Shamim Khaled Ahamed with Syed Hassan Jobair,
Advocates
... for respondent 2

Judgment on 27.05.2013

Md. Ruhul Quddus, J.

This rule nisi at the instance of three judgment debtors was issued
calling in question the legality of judgment and decree dated 25.03.2012 of
the Artha Rin Adalat No.2, Dhaka passed exparte in Artha Rin Suit No.24
of 2012. Subsequently on an application filed by the writ petitioners this
Court by order dated 17.04.2013 stayed all further proceedings in Artha
Jari Case No. 194 of 2012, which arose out of the impugned exparte

decree.

Facts leading to issuance of the Rule, in brief, are that petitioner 1 is
a proprietorship firm, of which petitioner 2 is the proprietor, who availed

credit facilities from respondent 2 International Leasing and Financial
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Services Ltd., a Financial Institution licensed under The Arthik Protishthan
Ain, 1993. Petitioner 3 stood as a personal guarantor against the loan.

In the event petitioners 1-2 defaulted in repayment of the loan,
respondent 2 instituted Artha Rin Suit No. 24 of 2012 on 24.01.2012 before
the Artha Rin Adalat No.2, Dhaka for realization of Taka 3,77,55,113/=
(three crore seventy-seven lac fifty-five thousand one hundred thirteen)

only. The petitioners were impleaded as defendants in the suit.

Although the alternative addresses of defendant-petitioners 2-3 were
mentioned in the cause title of the plaint, the plaintiff-respondent filed only
one set of requisites for service and did not file any requisites for postal
service despite the Artha Rin Adalat by order dated 07.02.2012 directed to
serve the summons through usual service as well as postal service and fixed
29.02.2012 for service return. The plaintiff failed to produce any postal
receipts to show its attempt of service by post. However, the summons
were shown to have been served upon the defendants by way of hanging on
the outer door of their houses, on return of which the suit was fixed for
exparte hearing on 25.03.2012 and accordingly an exparte decree was
passed on the day so fixed and the decree was signed on 29.03.2012. The
decree-holder institution put the decree in execution by filing Artha Jari
Case N0.194 of 2012 before the Artha Rin Adalat. In course of proceeding
of the said execution case, the decree-holder filed an application for putting
the judgment debtors in civil imprisonment. The executing Court allowed
the said application ordering civil imprisonment of the petitioners 2-3 for
six months and issued warrant of arrest against them by order dated

14.11.2012. On that very day the petitioners appeared in the execution case
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and moved an application for filing written objection, which was rejected.
They filed another application on 21.11.1012 for recalling the warrant,
which was fixed for hearing on the next day fixed in the execution case. In
that event the petitioners moved in this Court with the instant writ petition
challenging the exparte decree and obtained the Rule. Subsequently on an
application filed by the petitioners, this Court stayed all further proceedings

in the execution case.

Respondent 2 International Leasing and Financial Services Ltd.
contests the Rule by filing an affidavit-in-opposition denying the material
allegations of the writ petition contending, inter alia, that the Artha Rin
Adalat rightly fixed the suit for exparte hearing on recording that the
summons were duly served. The order sheet shows that the plaintiff-
respondent at the time of registering the suit filed necessary talabana along
with filled up summons and copies of the plaint for service upon the
defendants as required under section 7 of the Artha Rin Adalat Ain, 2003
(hereinafter called the Ain). It is also evident from the order sheet that the
summons were duly served and returned. The defendants did not appear in

the suit and the suit was rightly decreed exparte.

Mr. A. K. M. Asiful Hoque, learned Advocate for the petitioners
submits that section 7 of the Ain provides specific mode of service and
substituted service by publication in news papers and therefore, the mode
of service by way of hanging on the outer door of the defendant’s house
under Order V, rule 17 of the Code of Civil Procedure is not applicable in
an artha rin suit. In the present case, it is apparent on the face of the records

that the exparte decree was passed without service of summons upon the
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defendants and as such the impugned decree is a nullity. The petitioners
having no efficacious alternative remedy have moved in this Court with

this writ petitioner challenging the exparte decree.

Mr. Shamim Khaled Ahamed, learned Advocate for respondent 2
submits that a writ petition does not lie against any judgment and decree of
Artha Rin Adalat. In the instant case, the summons were duly served upon
the defendant-petitioners and as such they cannot maintain this writ petition
without preferring an appeal against the impugned decree. Mr. Shamim
takes us through order No.4 dated 14.11.2012 passed in the execution case
and submits that petitioners 2-3 were watchful on the proceeding of the
execution case and when the application for putting them in civil
imprisonment was filled, then and there they appeared in the execution case
and filed an application for filing written objection thereto which was
rejected. Since the loan was not secured by any mortgage, the executing

Court issued warrant of arrest to put them in civil imprisonment.

We have considered the submissions of the learned Advocates and
gone through the records. There is no explanation within the four corners
of the writ petition as to when and how the petitioner came to know about
the impugned exparte decree and what prevented them from filing an
application under section 19 (2) (3) of the Ain. On the basis of the
submission made in paragraph 11 of the writ petition, learned Advocate for
the petitioner tried to develop an argument that if an exparte decree is
passed without proper service of summons, an application under section 19

(2) (3) of the Ain is not an efficacious remedy for setting aside such decree.
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In order to appreciate this point, let us examine section 19 of the Ain,

which runs as follows:

0 19] (1) gugjvi Tohubxi Rb™ ath tKib Zwiil veev x ArvjiZ Abci Z _wKij,
IKsev gvgjv Thvbxi Rb™ MniZ nBevi ci WuKaqy tieev K Dei Z cilqv by tMij,
ACVJZ gigjv GKZidv miT ib®GiE Krite]

(2) tKib gigjv GKZidv miT Wi nBij, veev’x D3 GKZidv Wi ZwiiLi
A_er D3 GKZidy W mattK AeMZ nBevi 30 (1TK) 1" efmi gta’, Dc-aviy
(3) Gi 1eavb mitctql, D3 GKZidv W it™i Rb™ “iLv KiitZ cwiteb]

(3) Dc-aviv (2) Gi teab Abhigx “iLv~ “wLiji 191t reer K D3 “iLi
“wLiji ZwiiLi ciezx 15 (ctbi) veimi gfa® WKZ Af 1 10% Gi
mgciigib UWKv evxi “vexi tmB crigiYi Rb™ xKiZ ijc bM™ makd Aw K
ciZ6ith, A ev RigibZ iic evsK WidU, tc-AWi ev Ab™ tKib cKvi bM ™ vgbthiM”
leigq v jJ (Negotiable Instrument) AWKiti RvgibZ inmite AvvjiZ Rgv b
KiiiZ nBie|

(4) Dc-aviv (3) Gi tearbgiZ WKZ At 1 10% Gi mgcrigigY WKv Rgv vibi
mstM mstM ~iLv U gAi nBie, GKZidv Wy i~ nBte Ges gj gigjv Dnvi ctei
boi I bi_{Z cbi*¥aeZ nBie, Ges ArvjZ H gig GKiU Atk ujicex Kiite;
Ges AZtci gigjwl th chitg GK Zidi 1b®UE nBqwQj, H chitgi Ae'einZ
ceeZr chig nBZ criPujZ nBie|

(5) veev’x Dc-aviv (3) rearbgiZ WKZ At 1 10% Gi mgerigy WKy evxi
Tiedd tmBociigYi RbT KiZ djc bMT msiké Aw K ciZzéitb, A ey
RigibZ ifc eisK WvdU, tc-AWii ev Ab™ tKvb cKii bM vgbthw™ 1eibigq “1j j
(Negotiable Instrument) AKitT RvgibZ inmiie AvvjiZ Rgvvb KiitZ e
nBij, D3 “iLv W mivmii LwiR nBie; Ges Av'vjZ H gig GKiU Avi"K ijicex
Kiite]

(6) A_FY ArvjiZ iePvivaxb tKib gugjv, ev xi Abci wZi ev " Zv tnZ LwiR
Kiv hiBie b, Ges GBilc 11T ArvjZ, bi_tZ Dc weZ KMRw™ cixglv Kiigy
Vi, Y etk 1EY gigjv b®GiE Kiite |0
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The above quoted section of the Ain provides scope for restoration
of a suit on setting aside an exparte decree on an application filed with 10%
of the decreetal amount or equal security. Section 41 of the Ain also gives
right to a judgment-debtor to prefer an appeal against a decree of Artha Rin
Adalat on payment of 50% of the amount. The writ petitioners do not
dispute the fact of availing loan or the amount claimed by the plaintiff-
respondent. It is already pointed out that no statement has been made in the
writ petition as to when and how the petitioner came to know about the
impugned exparte decree and no explanation has been offered as to what
prevented the writ petitioners from filing an application for restoration of
the suit on setting aside the exparte decree or to prefer an appeal against the
same.

Moreover, in the instant writ petition the petitioner did not pray for
any relief against the execution proceeding or the order of civil

imprisonment, which were the outcome of the impugned decree.

Under the facts and circumstances we do not think that this is a fit
case for determination of the point raised by the learned Advocate for the
petitioner whether service by way of hanging on the outer door of the
defendant’s house under Order V, rule 17 of the Code is applicable in an

artha rin suit.
The Rule having no merit is thus discharged. The stay granted earlier

stands vacated.

Mohammad Bazlur Rahman, J:

| agree.
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