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Sheikh Abdul Awal, J:

This criminal appeal at the instance of convict
appellant, Md. Jaynal Abedin is directed against the
judgment and order of conviction and sentence dated
24.11.2011 passed by the learned Judge, Nari-O-Shishu
Nirjatan Daman Tribunal, Nilphamari in Nari-O-Shishu
Case No. 339 of 2002 arising out of Nilphamari police
station Case No. 04 dated 04.06.2002 convicting the
accused-appellant under section 11(Ga) of the Nari-O-
Shishu Nirjatan Daman Ain, 2000 (as amended in 2003)



and sentencing him thereunder to suffer rigorous
imprisonment for a period of 1(one) year and to pay a

fine of Taka 5,000/- (five thousand).

Facts of the case, briefly, are that one, Most. Lovli
Akhter as complainant on 05.06.2002 filed a petition of
complaint against the accused-appellant and 4 others
under section 11(kha)/30 of the Nari-O-Shishu Nirjatan
Daman Ain, 2000 (as amended in 2003) in the court of
Magistrate, 1" class, Nilphamari stating, inter-alia, that
accused No.1, Md. Joynal Abedin out of love made
physical relationship with the complainant resulting the
complainant became pregnant when the accused No.l
denied to marry her. In this background complainant
informed the matter to local respectable men including
the U. P. chairman and thereafter, as per their shalish
the accused No.l married the complainant by registered
kabinnama and subsequently, the accused fallen
monitory hardship resulting the accused No.l asked his
wife (complainant) to bring Taka 20,000/- from her
parents as dowry but the complainant denied to bring
the same from her parents and then accused No.1 with
the help of other accused persons beaten the complainant
and thereafter, on 24.12.2001 accused No.1 with the help
of other accused again tortured on her in demanding

dowry and at one stage in order to kill the



complainant the accused persons throttling her and at
that point of time on hearing hue and cry the witnesses
came there to rescue her. Thereafter, the accused
persons forcefully driven her out from the house and

thereafter, local people tried to settle the matter in a vain.

On receipt of the petition of complaint, the learned
Magistrate examined the complainant under Section
200 of the Code of Criminal Procedure and sent the
petition of complaint to Officer-in-Charge of
Nilphamari police station to submit an inquiry report in
treating the same as first information report. Thereafter,
on 04.06.2002 officer-in-charge, Nilphamari treated the

petition of complaint as first information report.

In this backdrop Nilphamari police station Case
No. 04 dated 04.06.2002 under section 11(Ga)/30 of the
Nari-O-Shishu Nirjatan Daman Ain, 2000 (as amended
in 2003) was started against the accused appellant and 4

others.

Ultimately, one, sub-inspector of police , Nure
Alam after completion of investigation submitted charge
sheet against the accused-appellant under section
11(Kha) of the Nari-O-Shishu Nirjatan Daman Ain, 2000
(as amended in 2003) in which recommending for

discharging other 4 accused persons.



Thereafter, the accused-appellant was put on trial
before Nari-O-Shishu Nirjatan Daman Tribunal,
Nilphamari to answer a charge under section 11(Kha) of
the Nari-O-Shishu Nirjatan Daman Ain, 2000 (as
amended in 2003) to which the accused appellant
pleaded not guilty and prayed to be tried stating that he

has been falsely implicated in this case.

At the trial the prosecution side examined as many
as 6 witnesses to prove its case, while the defence

examined none.

The defence case, from the trend of cross-
examination of the prosecution witnesses and
examination of the accused-appellant under section 342
of the Code of Criminal Procedure appeared to be that
the accused-appellant was innocent and he has been

falsely implicated in the case.

The learned Judge, Nari-O-Shishu Nirjatan Daman
Tribunal, Nilphamari after completion of trial by the
impugned judgment and order dated 24.11.2011 found
the accused-appellant guilty under section 11(Ga) of the
Nari-O-Shishu Nirjatan Daman Ain, 2000 (as amended
in 2003) and sentenced him thereunder to suffer rigorous
imprisonment for a period of 1(one) year and to pay a

fine of Taka 5,000/- (five thousand).



Being aggrieved by the aforesaid impugned
judgment and order of conviction and sentence dated
24.11.2011 passed by the learned Judge, Nari-O-Shishu
Nirjatan Daman Tribunal, Nilphamari, the convict-

appellant preferred this criminal appeal.

Mr. Md. Wahiduzzaman Sohel, the learned Advocate
appearing for the convict-appellant in the course of
argument takes me through the impugned judgment,
deposition of witnesses, FIR, charge sheet and other
materials on record and then submits that in this case
occurrence took place on 24.12.2001 and the petition of
complaint was treated as F.ILR on 04.06.2002 without
any reasonable explanation as to long delay in filing the
petition of complaint as well as FIR which creates a
serious doubt as to the truthfulness of the case. The
learned Advocate further submits that the prosecution
side to prove its case examined as many as 6 witnesses
out of which PW-1, 1s the victim of the case, PW-2 is
mother of the victim, PW-3 is maternal uncle of the
victim, PW-4 is also maternal Uncle of the victim and
PW-5 was tendered, PW-6, 1.O. who investigated case
which clearly suggests that the witnesses are close
relatives with each other and 1t 1s on record, the
prosecution miserably failed to produce any neutral or

neighbour witnesses although the learned Judge, Nari-



O-Shishu Nirjatan Daman Tribunal, Nilphamari without
considering all these wvital aspects of the case
mechanically relying on the evidence of the interested
witnesses convicted the accused-appellant under section
11 (Ga) of the Nari-O-Shishu Nirjatan Daman Ain (as
amended in 2003) and sentenced him thereunder to
suffer rigorous imprisonment for a period of 1(one) year
and to pay a fine of Taka 5,000/- (five thousand) and as
such, the impugned judgment and order of conviction
and sentence is liable to be set-aside. Finally, the learned
Advocate submits that in this case the prosecution could
not produce the medical certificate as well as doctor
before the Nari-O-Shishu Nirjatan Daman Tribunal,
Nilphamari which renders the prosecution case doubtful
according to section 114(g) of the Evidence Act. In the
facts and circumstances of the case and the evidence on
record, it must be held that the prosecution failed to
prove charge against accused beyond reasonable doubts.
The learned Advocate to fortify his submission has relied
on the decisions reported in 48 DLR 305 and 13 MLR
88.

Ms. Shahida Khatoon, the learned Deputy
Attorney-General appearing for the State supports the
impugned judgment and order of conviction and

sentence dated 24.11.2011, which was according to her



just, correct and proper. She next after placing the FIR,
charge sheet, deposition of witnesses submits that the
learned Judge, Nari-O-Shishu Nirjatan Daman Tribunal,
Nilphamari justly found the appellant guilty under
section 11 (Ga) of the Nari-O-Shishu Nirjatan Daman
Ain (as amended in 2003) inasmuch as all the
prosecution witnesses categorically stated in their
respective evidence that on the date of occurrence the
appellant beaten the victim-complainant in demanding

dowry and as such, the appeal is liable to be dismissed.

Having heard the learned Advocate and the the
learned Deputy Attorney-General for the parties and
having gone through the materials on record, the only
question that calls for my consideration in this appeal is
whether the trial Judge committed any error in
finding the accused- appellants guilty of the offence
underl1 (Ga) of the Nari-O-Shishu Nirjatan Daman Ain
(as amended in 2003).

On scrutiny of the record, it appears that the
prosecution to prove its case in all examined 6 witnesses
out of which PW-1, victim of the case stated in her
deposition that on 24.12.2001 at 5:00 p.m. accused
Joynal by claiming dowry amounting to Taka 20,000/-
beaten on her leg and thereafter, accused Joynal driven

her out from the house asking her to bring Taka 20,000/-



failing which he did not accept her and thereafter, the
victim went to her father’s house and on getting
treatment she filed the case. This witness proved the
petition of complainant as “Ext-1” and her signature
thereon as “Ext.-1/1 series”. This witness in her cross-
examination stated that- “SIPET SREFIE ©FGAET R
GTARET | SRR I (AR, T, (SIS, FI0A 2951% | @7 7
AP (I TS AT NI N F1R | ST ST (A0 SN A
8 WM (AFCW, (ofel Toiifn SINted S fPrem aeice ey
GRS | SPTSIRT SWCS 2RF e NN *MST =0T (@eeifest @
e T «ifere Wit EofeT ) WM AveR e @l =
TS M2 FIR A G (FICE A L | WA EHFT S ol
CATE (A =T | SPTIRT SRIT BIPRT (e SIS S fororr réics

QfF | ST S AN SWACS GIpT (7 1 PW-2, Most. Jaheda
Begum, mother of the victim stated in her deposition that
occurrence took place on 24.12.2001 at about 11:00 a.m.
in the house of accused Joynal. This witness in her
evidence also stated that- “SG9F 3 20,000/~ BIFT @AT9S
WIS SAPIA SIAN AN Pl TSR TOR B 8T (A
@@ IE AT | WO SIS AN e AR WfeAw
TreCs s et 1% | O =Teet @ % @ 17 This
witness in her cross-examination stated that she and her
brother Khorshed took the victim to the doctor at 5:00

p.m. This witness in her cross-examination also stated



that accused Joynal did not take care of her daughter for
2 years. PW-3, was tendered. PW-4, Md. Khorshed
Alam stated that- on 24.12.2001, Saturday at 11:00 am,
he heard hue & cry & and accordingly rushed to the
place of occurrence and found that the accused Zainal &
Ainal were  calming dowry amounting to Tk. 20,000/-
to victim Lovely and accused Zainal also beaten on her
calming dowry. The accused Ainal caught hold the hair
of the victim and pulled her down while other accused
persons conjointly driven the victim out from their
house. PW-5 was tendered. PW-6, Inspector Md. Nure
Alam Siddique investigated the case. This witness stated
in his evidence that during investigation he visited the
place of occurrence, examined the witnesses under
section 161 of the Code of Criminal Procedure. In cross-
examination this witness stated that the doctor was not a

Government employee.

On an analysis of the evidence and materials on
record together with the petition of complaint, it appears
that occurrence took place on 24.12.2001 at 11:00 a.m.
and thereafter, the victim took treatment from a private
doctor named, Matiar and thereafter she filed the petition
of complaint on 10.01.2002, that is, after 17 days from
date of occurrence. It further appears that PW-1, PW-2,
PW-4 and PW-6 stated in one voice that the accused-
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appellant in claiming dowry tortured on the person of the
victim-complainant and also driven her out from his
house and thereafter, the victim took treatment under a

private doctor named Matiar.

It further appears that the learned Judge, Nari-O-
Shishu Nirjatan Daman Tribunal, Nilphamari on due
consideration of the entire materials on record arrived at
a finding that:- “T°tare wfFl € THRE = eNEm!
RICOE TSI 27 (@, «F TET PN (A SN AN
a7 ferm I ¢ i fieq e W14, 000 (FRTHI®-09) 7
33(¥) 4FE e afofre =7 1% | SWgre 33(7) 4RR e
e 2R | AR AficefFee e SR (e S SAEmiE-te
T SIS0 HN(¥) CRIF A 758 F40 =@ 1 This  findings
are based on relevant evidence on record and those
suffer from no error of law or of procedure affecting the

merit of the case.

It is found that PW 1, complainant as well as
victim of the case proved the prosecution case and PW 2,
PW 4 and PW-6 gave evidence in support of the
prosecution and made similar statements like P. W 1 and
further PW 6 deposed that on completion of the
investigation he found a prima facie case and

accordingly submitted charge sheet against the accused
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appellant and he produced the relevant documents as per

requirement of law, which were marked as exhibits.

In view of the attending facts and circumstances of
the case and the evidence on record, I am constrained to
hold that the prosecution witness namely P.Ws. 1-2, 3-4
and 6 proved the prosecution case as to the time, place
and manner of occurrence and accordingly, the
prosecution proved the guilt of the accused appellant
beyond reasonable doubt. I find no flaw in the
reasonings of the trial Court or any ground to assail the

Same.

Mere delay in lodging FIR is really of no
consequence, it the reason is explained. Delay in lodging
every case, cannot be a ground to arouse suspicion. It
can only be so, if the delay 1s explained. Where the delay
was sufficiently explained, delay in lodging FIR by itself
cannot be a ground to doubt the prosecution case. I have
already indicated that in this case delay has been
explained satisfactorily which took place due to salish as
well as the treatment of the victim-Pw-1. Further, the
submission of the learned Advocate for appellant that the
witnesses are highly interested to the prosecution case as
they are relatives with each other and as such, their
evidence is not tenable in the eye of law, in the facts and

circumstances of the case, I am unable to see eye to eye
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in such submission of the learned Advocate for the4

appellant.

However, considering the law, facts and
circumstances of the case as discussed above,
particularly the fact that occurrence took place in the
year of 2001, to be precise December 24, 2001 and a
period of 23 years has already gone by. Petitioner has
already suffered the agony of protracted trial, spanning
over a period of two decades, I think that, the ends of
justice, will be met if the sentence of fine is maintained
and the substantive sentence is reduced to the period

already undergone, as prayed for.

Learned Assistant Attorney General has, of course,
been able to defend this case on merits but practically
has nothing to say insofar as reduction

of sentence imposed upon the appellant is concerned.

The appeal is, consequently, allowed in part only to
the extent that the sentence of imprisonment for the
offence is reduced to the period already undergone. In all
other respects the appeal shall stand dismissed.
Sentence of fine is, however, maintained. The same
shall be deposited within a period of six months from the

date of receipt of this order. In case, the fine is not
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deposited, the benefit of reduction in sentence shall not

accrue to the accused appellant.

The bail bonds of the appellant, who was ordered

to be released on bail, shall stand discharged.

Send down the lower Court records at once.



