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Md. Ruhul Quddus, J:

This Rule at the instance of the first party-petitioner in a proceeding under
section 145 of the Code of Criminal Procedure was issued to examine the
legality of judgment and order dated 8.4.1993 passed by the Additional Sessions
Judge, Habiganj in Criminal Revision No.67 (1) of 1987 allowing the same and
thereby reversing those dated 20.12.1986 passed by the Upazila Magistrate,

Bhahubal, Habiganj in Miscellaneous Case No.112 of 1986.

Facts relevant for disposal of the Rule, in brief, are that the petitioner as
first party filed an application under section 144 of the Code of Criminal
Procedure (subsequently converted to a proceeding under section 145 of the
Code) before the Upazila Magistrate, Bahubal, Habiganj on 2.11.1986 against
opposite party No.l Jira Miah stating inter alia that the opposite party along

with his brothers were trying to take forcible possession of the case land (as



described in the 1% and 2" schedules of the miscellaneous case). He claimed title
over the case land by way of inheritance from his father Idris Ali and asserted
his exclusive possession over 42 decimals of land out of 62 decimals
appertaining to plot No.1174 (as described in the 1% schedule), and 116 decimals
of land appertaining to plot No. 1181 (as described in the 2" schedule). The
remaining 20 decimals of land in plot No.1174 was mortgaged to one Didar Ali,

who was in possession over the same.

On receipt of the application, the learned Upazila Magistrate by his order
dated 2.11.1986 directed the Officer-in-charge, Bahubal Police Station to make
an inquiry whether the allegations of the petitioner were true. After completion
of inquiry, the Officer-in-charge submitted a report on 12.11.1986 in favour of
the petitioner, considering which the Upazila Magistrate converted the matter to
a proceeding under section 145 of the Code, attached 116 decimals of land
appertaining to Plot No0.1181 (described in the 2™ schedule) and appointed the
Thana Revenue Officer, Bahubal as a receiver thereon. After so attachment the
petitioner filed an application for amendment shifting his claim of possession
from 116 decimals to 73 decimals of land in the 2™ schedule. He further
amended that the remaining 43 decimals of land in the 2" schedule was

transferred earlier to one Siddique Ali.

Opposite Party No.1 as second party appeared and filed a written
statement denying the possession of first party-petitioner over the case land. His
specific case was that the original owner late Keramat Ali died leaving behind
his son Idris Ali (father of the petitioner) and daughter Jhalak Chand Bibi, who

died living behind her son Zahiruddin and two daughters, Kalom Chand and



Parijan Bibi. Thereafter the said Idris Ali died living behind his widow Hasena
Banu, daughter Rupchand Bibi and six sons including the petitioner. The said
heirs of Idris Ali made an amicable partition of his left out property and the land
in 1% schedule fell in the share of Hasena Banu, Ayub Ali (another son of Idris
Ali) and Rupchand Bibi, who transferred the same to opposite party No.1 Jira
Miah by a registered sale deed dated 20.2.1974. While in peaceful possession
and enjoyment over the same, the said Jira Miah sold it to Didar Miah on
3.10.1978. Subsequently the said Didar Miah retransferred the land to Jira Miah
by a registered sale deed dated 23.7.1986. The land in 2" schedule to the extent
of 46 decimals fell in the share of Kalom Chand, who sold it to Jira Miah by a
registered sale deed dated 1.10.1986 and thus the said Jira Miah acquired title
over 88 decimals of land in total and got possession thereof. In spite of the fact
that opposite party was in possession over the case land, the police being bias

furnished a false report in favour of the petitioner.

After conclusion of hearing, the Upazila Magistrate found the petitioner in
possession over the case land and directed for restoration of possession of entire
land in his favoure and give him the produce with sale proceeds, if any by his
judgment and order dated 20.12.1986. Against the said judgment and order,
opposite party No.1 filed Criminal Revision No.67 (1) of 1987 before the
Sessions Judge, Habiganj, which was ultimately heard by the Additional
Sessions Judge, Habiganj. The learned Additional Sessions Judge after hearing
the parties allowed the same on setting aside the judgment and order dated
20.12.1986 of the Upazila Magistrate holding that opposite party No.1 was in

possession over 88 decimals of land in the two schedules and accordingly



directed to release the attached property and to deliver possession of 42 decimals
of land from the 1% schedule, and 46 decimals of land from the 2" schedule to
him (opposite party No.1) by judgment and order dated 8.4.1993. For better

appreciation, relevant portions of the judgment are quoted below:

(@) ...27/11/86 Bs ZwiiL 1g cq] GK “iLv “wLj pig D3 1181 “viMi fpuKied 1.16 kZK
Rigi A1 .73 kZK RigiZ “Lj “ver Ktib 1KS Zr 1Z1 eA g'wRi6U refivaiq RigiZ 1g ¢
“Lij AiQb gig im@S Mnb Kiigqv 1181 “viMi fuKied 1.16 kZK Rig mn mKj™ ietivaiq
Rigi "Lj 1g cifli AbKij n vSi Kivi ik c™wb KiigiQb] 2B Brv m 06 th, 2q
Zckityi 1181 “viMi mKj" 1.16 KZK fpuKved RigiZ 1g cifli «KZ giZ 1g ¢ “Lij by
Ky T1Z1 1eA gwRt6U madb feABbrfite D3 1181 “viMi frukied 1.16 kZK Rigi “Lj 19
ciqli AbKij eSBav ™ Iqui 1"k c b KiigqiQb] ZB Zinvi cPwiZ wefivaxg A kiU

teABbx Ges ewzZj thiM™ cZiqgib ng|

(b) ...2q ciq1 “wLjx 20/2/74 Bs ZwitLi “wjj nBiZ t™Lv hig th, gigjvi Rigi gj guwjK
Bi~Q igay veaev 1 nifQby, Kbv iic Pib tele Ges cT AiBge Aijx 1g Zckiji 1174 “viMi
mKj" .62 kZK Rig iRiv igagui (1bs 2q ciqli) 1bKU 1974 mib vepq Ktib| cti D3 IRiv
igqv 3/10/78 Bs ZwifL “ijj oij 1g Zckiji 1174 “viMi .62 kZK Rig 1~ “vi 1gqv |
1K 1bKU vepag Kiib] cbivg Avt iv3aK 11~ “vi iggv 30/6/86 Bs Zwiil ma(u™Z Kejv
gtj 1g Zckiji 1174 “uMi Lii v .62 kZ kZiKi Ki#Z .42 kZK Rig 1 bs 8Ziq c iRiv
igqi 1bKU teprg Kb Ges 1™ “vi Avjx Aeikd .20 kZK RigtZ “Lij tKb]...1g ciqi 3bs
mvqTx divi~ iggv (1g T AvdinR igqvi ddvZ £B) Zuinvi tRivg mibi~6 Kriqy efjb th, bujky
19 Zckityi .20 kZK Rig ArdinvR iggvi gv I fevb yR1viggvi woKU repuq Kiib Ges cti iRy
igqy 1~ "vi igavi 1hKU repg Kiib| 4bs mqlx Zwvi tRivh xKvi Kib th, 1g Zckdji .62

kZK Rig 1bs 10Zxq c] 1974 mib 1g ciqli gv, B 1 fevibi bKU nBiZ iKibqwQj erjqv iZib



TibgiQb Ges H Rig nB:Z .20 KZK v “vi wgqvi woKU tepuq KrigiQb Ges i~ “vi fnvimb D3
RigiZ “Lij AviQb| 4bs miqflx Zwwi tRivg Avil xKvi Ktib th, 1g cili evev gviv hvloui
cti Zinit™i FBT 1 gta” fiM eitUigviv nBgiQ| 1g ctqii 7bs mqlx Zwvi tRivg etjb th, Bi"Q
igqv gviv hulgvi ¢t Zwvi IgqwikMbiK ¢ K ¢ K fite nij Pvl KiiiZ £ wlqviQb] 7bs miqfx
Znvi TRivg Avil etjb th, 15/16 kZK Rig 1™ “vi fnvimb wRiv igavi 1hKU nBiZ Lii~ Ktib|
7bs mqlx Znvi tRivg Adiv etjb th, 1g Zckiji Rig lbs 2g c9 10/11 ermi AwM
IKibquQijb erjavizib TibgiQb| 1g cili 8bs mqlx tRivg efjb th 1974 mib 1bs 2q cq

IRqvigqv 1g Zckitji .62 kZK Rig iKibguQj, vKibav H Rig Pvl KriquQj |

(c) ...1g ciqli il Ges lbs mqlxi Rewer™ nBiZ t~Lv hvg th, tefivaxgq 1174 “viMi
ciogistki .20 KZiK v~ “vi Augx “Lij AQb Ges D3 v~ vl Avgri cestk .42 kZiK 1g
“Lij AdQb] A_P 1g ciqli 2-7 bs mqIMY ciZ'1KB efjb th, 1g ciql1 "Ljiq 1g Zckdji
Rigi cidgwstk gig™ Djvi TqwikMb “Lij AdQb| 2B Bnvm a6 th, 1g ciqi 2-7 bs mqxMb
CiZ'iKB 1174 “viMi cidgstk v “vi Avgxi "Ljxg .20 kZK mn mKj" .62 kZiK 1g cq
“LiJ Kvi Cvex cgwb Kivi POV KiigviQb] hit cKZ ciql 1g ciqli 2-7 bs mqMb 1174
"I cidgustk 1 v Avgrd TLjxg .20 kZK et enK .42 kZiK 1g cqT K Pvl em Kiig
“Lj KiifzZ tTikizb Zte Zwiiv Aek'B D3 1174 “uiMi RigiZ 1g cifli “Ljig Rigi
ciogistk 1~ “vi Aijx “LiJ AviQb erjiZ cwitzb] \KS Zinv by eryqv 1g cili 2-7 bs mqMb
ciZ'{KB 1g ciql1 "Ljiq Rigi cidgstk gig™ Dyvi IquikMb ergqv ™ "vi Avgxi "Ljiq .20
kZK mn 1174 “viMi mKj™ .62 kZiK 1g cq “Lij AviQb ejvi tPov KiigqiQb| 1g cili 8bs
mqlx 1g Zckyj 1 W2Ziq Zckdji RigiZ 1g cq "Lij AdQb “vex Kiib] 1KS 8bs miqx 1g
ci9li “Ljrq Rigi tPS0Tr erjiZ citib biB] hi™ 8bs mqlx 1g cY1iK “Lj KiitZ tiLizb Zte
1Zib 1g ci9li ~Ljxg Rigi 1PS0Tx DEjL Kiiqr D= tPSGTiFS RigiZ 1g ¢ “Lij AvtQb erjiz

cwitZb| 1KS 1Zib Zinv etjb biB| ZvB By m 06 th, 1g cifli 2-8 bs mqiMb 1g Zckiiji



RigtZ 1g ciql1 "Lj bv t7iLqB 1g "Lij AvQ erjgv miq[" ¢ vb Kivi tPOv KiigiQb] ZB 1g

Zckitji RigiZ 1g ciqii “Lj mspus 2-8 bs miqxi e3e” iekimthiM™ bin|

(d) ...2B 1g cY 1g Zckiji RigiZz "Lij wKvi “vex 1g cifli mqMibi Rewben 1
AitJitKB cgubZ nq bv] eis 1g ci91 1/2/3/4/7/8 bs miqf[xi Rewber 1 AvijviK 1g Zckiiji
RigiZ 10Zxq ciqli "Lj cgwbZ ng| 2q ciqi 1-5 bs mqiMb 1g Zckyj RigiZ 2q cq] "Lij

AifQb “vex Ktib] 1g Zckiji RigiZ 2q ciqli "Lj cgubZ nBqiQ]

Challenging the said judgment and order dated 8.4.1993 passed by the
Additional Sessions Judge, Habiganj the first party-petitioner moved in this
Court with the instant criminal revision under section 561A of the Code and

obtained the Rule with an ad-interim order of stay.

This criminal revision has been appearing in the daily cause list for
several days with name of the learned Advocate for the petitioner. Today it is
taken up for hearing but no one appears, although the learned Advocate for the
petitioner Mr. Kawsar Ahmed Halim appeared on 18.9.2011 and took

adjournment for a week.

Mr. Abdullah Al mamun, learned Deputy Attorney General appearing for
the State submits that the learned Additional Sessions Judge on proper
consideration of evidence of both the sides arrived at definite finding that
opposite party No.1 was in possession of the case land and directed the receiver
to deliver possession of the land in his favour. There is nothing illegal to
interfere with by this Court in exercise of its inherent power under section 561 A

of the Code.



We have gone through the revisional application, and the judgments of the
Courts below. The record was not called for at the time of issuance of the Rule,
therefore we are not in a position to examine the evidence on record to see
whether there is any non-consideration of evidence. Since the petitioner does not
appear to press the Rule, we are also not in a position to know whether any suit
whatsoever was filed in respect of the case land by either of the parties. It
appears from the judgment of the Upazila Magistrate that he had allowed the
miscellaneous case in favour of the petitioner on the basis of oral evidence of the
P.Ws, but did not consider their statements made in cross-examinations, which
indicate the possession of opposite party over the case land. It further appears
that during pendency of the miscellaneous case, the first party-petitioner
amended his petition and shifted from his claim of possession from 116
decimals to 73 decimals of land, which badly weakened his case. The petitioner
had claimed possession over 73 decimals of land out of 116 decimals in the 2"
schedule, while the Upazila Magistrate allowed the case and directed the
receiver to hand over the entire 116 decimals of land to him, which is an
apparent error. Moreover, nowhere in his judgment, the Upazila Magistrate
discussed as to how he apprehended imminent breach of peace, which was a

requirement to pass an order under section 145 of the Code.

The learned Additional Sessions Judge, on the other hand, allowed the
criminal revision on careful and independent assessment of evidence of both the
parties and gave reasoning as to why he disbelieved the petitioner’s claim of

possession over the case land. The learned Judge also considered some



registered documents filed by the opposite party. It is a provision of law that

documentary evidence is always better than the oral evidence.

In view of the above, we do not find any substance in the Rule and also do
not find that the learned Additional Sessions Judge has committed any illegality
in passing the impugned judgment, which calls for any interference by this
Court in exercise of its inherent power under 561 A of the Code of Criminal

Procedure.

In the result, the Rule is discharged. The stay granted at the time of

issuance of the Rule is vacated.

Communicate a copy of the judgment.

Md. Rais Uddin, J:

| agree.



