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Any kind of criminalization of politics is an
extremely lamentable situation. It is an
anathema to the sanctity of democracy. The
criminalization creates a concavity in the heart
of democracy and has the potentiality to
paralyze, comatose and strangulate purity of

the system. (2015) 3 SCC 467 Para 33].
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State of Panjab vs. Karnail

Singh (2003) 11 SCC 271, para 12 B + Justice

Arijit Pasaayat

9T

%

/.

:

b L8, 6 7.4 t> 6 5 F

Exaggerated devotion to the rule of benefit of
doubt must not nurture fanciful doubts or
lingering suspicion and thereby destroy social
defence. Justice cannot be made sterile on the
plea that it is better to let hundred guilty
escape than punish an innocent. Letting guilty

escape is not doing justice according to law.

2 + < 6 7. Po,-.

28 < Sate of UP vs. Anil Singh,

1988 Supp SCC 686, para17 ¢ R# K. Jagannatah

Shetty

6!

9] tRtY%

¢

*6 74"Q L6 o t> 6 36¢,( F

/

It is necessary to remember that a judge
does not preside over a criminal trial
merely to see that no innocent man is
punished. A judge also presides to see
that a guilty man does not escape. One
is importanmt as the other. Both are
public duties which the judge has to

perform.

/. > 0 <

%4 6 | oL



20

B B #" L 6 / ¥4 i fanciful
doubts < i+ t+ 0648 :
7 0 <t /H: L ¢ 68
99 < + 7 7 P\ 6
PN i1 6 t + +2
ot * ¢ L B
128 10 i 7 tR < .
B ¢ " 148 & 56 W
< ? jk9 a 6 a 2 8% XQ O¢ /5
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t% 50 ,- | +8 7  State of MP
vs. Surendra Singh (2015) 1 SCC 222, para 13 +
Justice M.Y Eqbal 6 7. 6!

Undue sympathy to impose inadequate
sentence would do more harm to the
justice system to undermine the public

confidence in the efficacy of law. It is
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the duty of every court to award proper
sentence having regard to the nature of
the offence and the manner in which it

was executed or committed.

P tR Y < 6 7. b,
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©Ifdd ¢.20 NG W T FFCHI 72 0L (V2 TSV (ZTAES ANG

TS ST TIPS TOE NIANOWS T FCa | T Tazeis-

1 1
“(1) One entry wound of bullet (5 "X 3 ") on left side of

the chin 1 % " left lateral to midchin.

On dissection: Trachea, pharynx esophagus and right
cerofid vesseles were found injured. Fracture of mandiable
was found.

One deformed bullet was recovered from back of right
neck under skin 3" above 7" cervical spine and handed over to
escorting police constable.

* Death certificate of DMCH Reg/No-05/2770 1is
attached herewith.

Death, in my opinion, was due to haemorrhage and
shock as a result of above mentioned fire arm injury which
was antimortem and homicidal in nature.
fize SN Bag WBR 93 FI ows et

P.W-29 ®ig iz *If2qel TN, Bl (IEre] Feerer RPoieices
TEAE (WfeH et goms R F6e AFFIE 32 ob/o¢/008
3R OIffitd FACHIA TR 38004 IUAER A o o AT TaR

TEIEE TIVSUR T I | G2 T Ovs oD foTweeo: -
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“(1) Entry wound of fire arm (% " X% ") present on Lt.

Shoulder 1" lateral from acromion process of Lt. clavicle &

. . 1 1
corresponding exit wound of fire arm (5 " XEH) Present on

postirior chest wall 5” below and 7" Lt. from C 7 spine (Not

enter the thoracie cavity)

(2) Entry wound of fire arm (%"X%") present on Lt. lower

chest 9" below and 7" Lt. from suprasternal notch &

corresponding exit wound of fire arm (% "X% ") present on Rt.

Post. abdominal wall 43" above from Rt. heel and 5” Rt. from

Post. midline.
(3) Entry wound of fire arm (%"X%") present on Rt. lower

chest 9" below and 7” Rt. from suprastarnal notch &

. . 1 1
corresponding exit wound of fire arm (5"X§") present on

Post. chest wall 10” below and %" Rt. from C 7 spine.
(4) Bruise on both lower chest wall (5”"X4"-each).

(5) Abrasions on both elbow ( 1% " X 1"-each).
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Dissection note: Liver, jejunum and ileum were perforated. Rt.
Kidney was bruised. 8" rib on Lt. side was fractured. Lt.
Shoulder joint was dislocated stomach contained semidigested
food. Death certificate of CMH, Dt. 7/5/04 enclosed here with.
On my opinion death was due to haemorrhage and shock as a
result of above mentioned fire arm injuries which was ante
mortem and homicidal in nature.

SReMA g HeAAls @R feeT g ¢

P.W-24 Tl T2 (IRTM 32 09/0¢/008 IR 5 ¢o *R7
M2 zPireite F3fte APRER 797 d:.8¢ NNTE 7% AwMm 5wy
AT | G=RTI8 3.d0 NG (IRTW ST, dR.¢0 WG I
¢ G SRS SRER Alg | G2 AR IeS ane  AGRACHs
2Aal- oo fraEeeis

(1)

This is to Certify that Mr. Mahfuzur Rahman Mahal,
age about 36 years S/O. Majibur Rahman Sikder of
Aouchpara, Tongi, Gazipur was brought at emergency Deptt.
of Tongi 50 Beded Hospital, Tongi, Gazipur at 12-45 P.M. on

07.05.04 € Bullet Injury over Front & Back of the chest wall &
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external bleeding. Patient was Conscious during his arrival &
stay in the Emergency Deptt. (E.Reg No. 2192/26)

Following Treatment were given in the emergency
Deptt. of Tongi 50 Beded Hospital, Tongi, Gazipur.

Cleaning, Dressing of wound.

5% DNS 1000 CC i.v. stat at a mate of 30d/m.

Oradem- 2ap 1.v. stat was given

Neotack- lap i.v. stat was given

Immediately patient was referred to Chest Disease
Hospital, Mohakhali/ DMCH Dhaka Medical College Hospital
for Proper management.

Nature of Injury- Grievous in nature.

Cause of Injury-Bullet injury.

2)

This to Certify that Mr. Sharifuddin, age about 35 years
of Arichpur, Tongi, was broughgt in the emergency Deptt. of
Tongi, 50 beded Hospital, Tongi, Gazipur on 07.05.04 at 12-
45 P.M. (E.Reg No. 2193/27 Date 7.5.04) € History of Bullet
injury causing open # Humerus (E Reg. No. 2193/27)

Following Treatment were given in the emergency

Deppartment.
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1. Cleaning, Dressing & Bandaging of wound.
2. 5% DNS 1000 CC 1.v. stat was given.

Immediately patient was referred to Dhaka Medical
College Hospital/Pangu Hospital Dhaka for proper
management.

Patient was conscious & General condition was normal.

3)

This is to Certify that Mr. Khorshed Alam age about 30
years S/O. Jahur Ali of Masimpur, Tongi, Gazipur was
brought in the emergency Deptt. of Tongi, 50 Beded Hospital
Tongi, Gazipur at 1-10 P.M. on 07.05.04 H/O Bullet injury
causing abrasion over (L) thigh. Patient was Conscious &
general Condition were normal.

following Treatment were given in the emergency
Deptt. (E Reg. No. 2196/30)

Dressing, Cleaning, Bandaging of wound.

5% DNS 1000 CC 1.v. stat was given

Oradexon 2ap 1i.v. stat.

Nature of injury- Simple in nature.

Cause of injury-Bullet injury.
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“4)

This is to Certify that Bablu age about 12 years S/O.
Abdur Rouf of Noagaon, Tongi, Gazipur was Brought at
emergency Deptt. of Tongi 50 Beded Hospital Tongi, Gazipur
at 12-50 P.M on 07.05.04 &€ Bullet injury over head € head
injury & Unconsciousness. (E Reg. No. 2195/29)

Following Treatment were given in the emergency
Deptt. of Tongi, 50 Beded hospital, Tongi, Gazipur.

Cleaning, Dressing & Bandaging of wound.

5% DNS 1000 CC 1.v. stat was given

Oradexon- 2ap 1.v. stat.

0/2 Inhalation stat was given.

Immediately patient was refered to Dhaka Medical
College Hospital, Dhaka for proper management of head
injury.

Nature of injury-Greivious in nature.

Cause of injury-Bullet Injury.

(5)

This is to Certify that Mr. Jamal age about 30 years

S/0. A Karim of Amtali, Tongi, Gazipur was brought in the

emergency Deptt. of Tangi, 50 Beded Hospital, Tange,
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Gazipur at 12-50 P.M on 7.5.04 e History of Bullet Injury over
Scalp € No sign of Head Injury. Patient was conscious & his
general condition was normal.

Following Treatment were given in the emergency
Deptt. (E Reg. No. 2194/28)

Dressing, Cleaning & Bandaging of wound.

Oradexon 2ap 1.v. stat was given

5% DNS 1000 CC 1i.v stat was given

Immediately patient was refered to DMCH Emergency
for proper management & Investigation (X-Ray skull, CT
Scan of Brain).
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AT AR @ 83w &Piex (Criminal conspiracy)
59 DLR (HC), page 345-378, para 144 The State Vs. Kajal
Ahmed Jalali S=TR F&=s-

“Criminal conspiracy as defined in section 120A of the
Penal Code is an agreement between two or more persons to
commit a criminal offence. So, prosectution is to prove by
preponderance of evidence that there was a meeting of minds
amongst the accused persons having common programme to
work together in furtherance of such common design. It is
some sort of integrated united effort to achieve the common

offensive purpose.”

IR yu8 YT FFHIETTS TR @ 20K 3

2 Exp (AD) Page 149-155 The State Vs. Jahedul
Islam Moulavi Banu S<eT F&19s-

“Section 164 of the Code of Criminal Procedure:
Confessional statement under Section 164 of the Code of
Criminal Procedure not acceptable when the said confession
recorded extracted by force or under any intimidation by any

police torture.”
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20 BLC (HC) 120-150 The State Vs. Peto Lasker alias
Liakat Ali Lasker and others e 7&173-

“Magistrate accordingly recorded his confessional
statement under Section 164 of the Code and on the other
hand, the Investigating Officer, the P.W-29 took the other
accused Peto Lasker on remand twice for six days and
thereafter produced him before the learned Magistrate for
recording his confession and the Magistrate duly recorded his
confession under Section 164 of the Code but subsequently the
Peto Lasker and Sumon Munshi retracted their confession and
filed retraction petitions before the Court concerned stating
that the Investigating Officer, the P.W-29 forced them to make
confessions by torturing them physically though the
Investigating Officer in his cross-examination denied the
suggestion of torturing the accused physically and on the other
hand the confession recording Magistrate, the P.W-30 in cross
examination also denied the suggestion of seeing any injury on
the person of the accused. The confessions made by the

accused Sumon Munshi and Peto Lasker were not voluntary.”
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45 DLR (HC) page 142-147 Nazrul Islam and others
Vs. The State SR T&173-

“When an accused is under threat of being sent back to
the police remand he is likely to make confession out of fear.
His statement in such a position should not be considered as
voluntary.”

59 DLR (HC) page 73-97 para 74 The State Vs. Md.
Roushan Mondal alias Hashem 5= w&is-

“The confessional statement could not be said to be
voluntary since it was recorded three days after the accused
was arrested and certainly after illegal detention in police

custody.”

A N3 wo LI AT ¢

63 DLR (HC) page 242-252 Nuru Miah and others
Vs. The State S 9&13-

“Confession of a co-accused cannot be the sole basis to
convict the other of the co-accused in absence of other

corroborative evidence.”
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18 BLD (AD) page 43-46 para 6 Ustar Ali Vs. The
State ©3 T&I:-

“Section 30 of the Evidence Act provides that the
confession of a co-accused can be taken into consideration to
lend assurance to other substantive evidence on record but it
never says that such confession amounts to proof. In the
instant case there being no substantive evidence either direct
or circumstantial implicating the appellant in the alleged
murder or in the abatement of the same except as to some
evidence about the motive or the offence the High Court
Division was wrong in treating the confessional statement of
the co-accused as substantive evidence and treating the
evidence of P.Ws-4 and 7 as corroboration thereof.”

8 MLR (HC) 409-419, para 31 Khokon Vs. The State
RIEGIERCEER

“Confessional statement of an accused is no evidence
and cannot be used against co-accused without independent

corroborative evidence.”
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6 MLR (HC) 237-242, para 15 Abu Sayed Vs. The
State IxeTe & Is-

“Evidentiary value of confessional statement of an
accused recorded under Section 30 of the Evidence Act, 1872
is not an evidence within the meaning of Section 3 of the
Evidence Act. Confessional statement of an accused cannot be
used against another co-accused without independent

corroborative evidence.”

FIERRE vy i TS

6 BCR (AD) page 225-230 Bangladesh (State) Vs.
Paran Chandra Baroi S<e® T&173-

“The long delay in examining the material witnesses
cast a doubt on the whole prosecution case.”

61 DLR (HC) page 54-71 para 64 Shahabuddin Vs.
The State S=ETR T&H3-

“Investigating Officer did not assign any reason for the
long delay in examining the P.Ws. Delay in examining the
witnesses under Section 161 of the Code is fatal to prosecution
case and statements of witnesses are required to be left out of

consideration.”
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59 DLR (HC) page 653-683 para 61 State Vs. Al-
Hasib Bin Zamal alias Hasib and five others =17 F&1s-

“Inordinate delay in examining the important
prosecution witnesses cast a serious doubt as to the truth of the
prosecution case and in the circumstances their evidence

cannot be relied on and are to be left out of consideration.”

A IR DO8 & it T ¢

57 DLR (HC) page 289-298, para 20 The State Vs.
Nazrul Islam alias Nazrul Sses T&19s-

“If the defence version lends support from the
prosecution witnesses in course of their cross examination or
any indication is inferred in the course of their cross
examination the accused is entitled to get the benefit of
doubt.”

57 DLR (HC) page 513-546 para 82 Kazi
Mahbubuddin Ahmed alias Mahbub Vs. The State 3<eTq
TE3-

“Witnesses, as Bentham said, are eyes and ears of
Justice. Non examination of material witnesses shall give rise

to a strong presumption against prosecution case.”
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13 BLC (2008) page 354-364 para 56 Isahaque Ali
(Md) and others Vs. The State I3 7&193-

“It was desirable for the prosecution to examine the
independent and distinterested neighbours. In the face of clear
admission that 100/150 persons reside around the alleged
place of occurrenc, none of them were made witnesses and
whereas the enemies of the accused and the relatives of the
informant were only made witnesses. There is no other
alternative but to hold that had the independent and
disinterested neighbours been examined, they would not have
supported the prosecution case and the actual facts of the case
would come out. In view of this matter the benefit of Section
114(g) of the Evidence Act shall go in favour of the defence.”

e 08 YIFl T3

36 DLR (1984) page 22-27 para 11 Nazimuddin and
another Vs. The State JIeT¥ F&=s-

“Common object as envisaged under Section 34 can
develop even at the time of occurrence-It is at the same time
essential that the acused person must be physically present

when the crime was being committed and the incriminating
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acts and circumstances lead to the conclusion about their
common intention to commit the crime.”

29 DLR (SC) page 246-250 Md. Abdur Rahim
Mondal Vs. The State SR &13-

“In furtherance of a common intention “indicates pre-
arranged plan-Such plan in the sense of previous distinct plan
need not be proved-A common intention may develop on the
spot between the participants. To apply S. 34 the person must
be physically present at the actual commission of the crime.”

PLD (1961) (W.P) Lah. page 348-360 Muhammad
Akbar Vs. The State SR F&s-

“Common intention can be formed on spur of moment
and can be inferred from surrounding circumstances-person
killed by one of the shots fired by gunmen simultaneously-
Each of them guilty under Section 302/34-mere presence of
person at time of commission of offence-not sufficient to

prove common intention.”
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120A. Definition of criminal conspiracy-When two or
more persons agree to do, or cause to be done

(1) an illegal act, or

(2)an act which is not illegal by illegal means, such an
agreement is designated a criminal conspiracy:

Provided that no agreement except an agreement to
commit an offence shall amount to a criminal conspiracy
unless some act besides the agreement is done by one or more
parties to such agreement in pursuance thereof.

Explanation- It is immaterial whether the illegal act is the
ultimate object of such agreement, or is merely incidental to

that object.
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(TCP T AT TBAFE TG Jfei<del T 1 Torpfore
WA THIZ M AW, 8 e7a T o f7ze 23|

BT @ Tgfre e T E REE @
VISHAL YADAYV VS STATE OF U.P. ON 2 APRIL, 2014
@3 At faafefe Tam Sogiem s =3e-

(1) Tapinder Singh Vs. State of Panjab (1971) SCR
599

“The telephone message was received by Hari Singh,
A.S.I., Police Station, City Kotwali at 5-35 p.m. on September
8, 1969. The person conveying the information did not
disclose his identity, nor did he give any other particulars and
all that is said to have been conveyed was that firing had taken
place at the taxi stand, Ludhiana. This was, of course,
recorded in the daily diary of the police station by the police
officer responding to the telephone call. But prima facie this
cryptic and anonymous oral message which did not in terms
clearly specify a cognizable offence cannot be treated as first
information report.”

(2) Radha Mohan Singh Vs. State of UP (2006) 2

SCC 450
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“The details of the overt acts are not necessary to be
recorded in the inquest report. The question regarding the
details as to how the deceased was assaulted or who assaulted
him or under what circumstances he was assaulted or who are
the witnesses of the assault is foreign to the ambit and scope
of proceedings under Section 174. Neither in practice nor in
law is it necessary for the person holding the inquest to
mention all these details.”

(3) Firozuddin Basheruddin Vs. State of Kerala
(2001) 7 SCC 596

“Criminal conspiracy 1s not easy to prove. The
conspirators invariably deliberate, plan and act in secret over a
period of time. It is not necessary that each one of them must
have actively participated in the commission of the offence or
was involved in it from start to finish. What is important is
that they were involved in the conspiracy or in other words,
there is a ‘combination by agreement, which may be express
or implied and in part implied. The conspiracy arises and the
offence is committed as soon as the agreement is made and the
offence continues to be committed so long as the combination

persists, that is until the conspiratorial agreement is terminated
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by completion of its performance or by abandonment or
frustration’. The court has to be satisfied that there is a
reasonable ground to believe the existence of the cinspiracy
and that 1s a matter for judicial inference from proved facts
and circumstances Once the existence of conspiracy is proved
or held to exist, no doubt or relevant evidence, every act,
declaration and writing of any one of the conspirators
referable to the common intention will be relevant.”

(4) Yakub A.R. Memom Vs. State of Moharashtra
(2013) 13 SCC
(Conspiracy)
125. Chapter 5-A of the Penal Code speaks about criminal
conspiracy. Section 120-A defines criminal conspiracy which
is as under.

“120-A Definition of criminal conspiracy.-

126. Section 120-B speaks about punishment of criminal
conspiracy which is as under:

“120-B. Punishment of criminal conspiracy.-
(1) Whoever is a party to a criminal conspiracy to commit an

offence punishable with death, imprisonment for life or
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regorous imprisonment for a term of two years or upwards,
shall, where no express provision is made in this Code for the
punishment of such a conspiracy, be punished in the same
manner as if he had abetted such offence.

(2) Whoever is a party to a criminal conspiracy other than a
criminal conspiracy to commit an offence punishable as
aforesaid shall be punished with imprisonment of either
description for a term not exceeding six months, or with fine
or with both.”

Statement of Objects and Reasons of the 1913

Amendment

127. The abovementioned sections of the Penal Code were
introduced by the amendment of 1913. It is improtant to notice
the Statement of Objects and Reasons of the said amendment
to understand that the underlying purpose of introducing
Section 120-A was to make a mere agreement to do an illegal
act or an act which is not illegal by illegal means, punishable.
The Statement of Objects and Reasons are as follows:

“The Sections of the Indian Penal Code which deal directly
with the subject of conspiracy are those contained in Chapter

V and Section 121-A of the Code. Under the latter provision,
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it is an offence to conspire to commit any of the offences
punishable by Section 121 of the Indian Penal Code or to
conspire to deprive the king of sovereignty of British India or
any part thereof or to overawe by means of criminal force or
show of criminal force the Government of India or any Local
Government and to constitute a conspiracy under this section.
It is not necessary that any act or illegal omission should take
place in pursuance thereof. Under Section 107, abetment
includes engaging with one or more person or persons in any
conspiracy for the doing of a thing, if an act or illegal
omission takes place in pursuance of that conspiracy, and in
order to the doing of that thing. It other words, except in
respect of the offences particularised in Section 121-A
conspiracy per se is not an offence under the Indian Penal
Code.

On the other hand, by the common law of England, if
two or more persons agree together to do anything contrary to
law, or to use unlawful means in the carrying out of an object
not otherwise unlawful, the persons, who so agree, commit the
offence of conspiracy. In other words, conspiracy in England

may be defined as an agreement of two or more persons to do
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an unlawful act or to do a lawful act by unlawful means, and
the parties to such a conspiracy are liable to indictment.”

“(6) It 1s not necessary that all conspirators should agree
to the common purpose at the same time. They may join with
other conspirators at any time before the consummation of the
intended objective, and all are equally responsible.......

(5) Dhananjoy Chatterjee Vs. State of West Bengal
(1994) 2 SCC 220

“15. In our opinion, the measure of punishment in a
given case must depend upon the atrocity of the crime; the
conduct of the criminal and the defenceless and unprotected
state of the victim. Imposition of appropriate punishment is
the manner in which the courts respond to the society’s cry for
justice against the criminals. Justice demands that court should
impose punishment befitting the crime so that the courts
reflect public abhorrence of the crime. The courts must not
only keep in view the rights of the criminal but also the rights
of the victim of crime and the society at large while

considering imposition or appropriate punishment.”



98

(6) State of Punjub Vs. Bawa Singh (2015) 3 SCC
441

“16. We again reiterate in this case that undue sympathy
to impose inadequate sentence would do more harm to the
justice system to undermine the public confidence in the
efficacy of law. It is the duty of every court to award proper
sentence having regard to the nature of the offence and the
manner in which it was executed or committed. The
sentencing courts are expected to consider all relevant facts
and circumstances bearing on the question of sentence and
proceed to impose a sentence commensurate with the gravity
of the offence. The court must not only keep in view the rights
of the victim of the crime but also the society at large while
considering the imposition of appropriate punishment. Meagre
sentence imposed solely on account of lapse of time without
considering the degree of the offence will be
counterproductive in the long run and against the interest of

the society.”
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