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APPELLATE DIVISION

PRESENT:
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Sulaiman Rubel and others ; . . . Petitioners
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Dr. Kazi Sirajul Islam and others : . . . Respondents

For the Petitioners . Mr. Sk. Md. Morshed, Senior Advocate

with Mr. Mushtaq Ahmed Chowdhury,
Advocate and Mr. Shah Mohammad
Ezaz Rahman, Advocate instructed by
Mr. Md. Abdul Hye Bhuiyan,
Advocate-on-Record

For Respondent No.1 : Mr. Murad Reza, Senior Advocate
instructed by Ms. Madhu Maloti
Chawdhury Barua, Advocate-on-Record
For Respondent Nos.2-6 : Not represented

Date of Hearing and Judgment : The 27" day of November, 2023

JUDGMENT

M. Enayetur Rahim, J: This civil petition for leave to appeal

is directed against the judgment and order dated
30.05.2023 passed by a Division Bench of the High Court
Division in Writ Petition No.10574 of 2022 making the Rule

absolute.



The relevant facts 1leading to the filing of the
instant civil petition for leave to appeal are as follows:

The present respondent No.3, Islami Bank Bangladesh
Limited instituted Artha Rin Case No.388 of 2019 in the
Court of Artha Rin Adalat, Court No.4, Dhaka against the
present petitioners (mortgagor-defendants) as well as
respondent No.l (borrower-defendant) for realization of
Tk.4,65,18,699/- (Taka four crore sixty five lacs eighteen
thousand six hundred and ninety nine) as on 14.07.2019.

In the plaint it 1is categorically stated that the
plaintiff Bank on several occasions gave reminder and
warnings to the defendants for payment of their
outstanding liabilities through official letter and
requested them to take initiative to regularize all their
overdue. However, the defendants were reluctant to adjust
their outstanding dues.

In order to realize outstanding dues the plaintiff
Bank on 06.07.2018 had published auction notice under
section 12(3) of Artha Rin Adalat Ain, 2003 (hereinafter
referred to as ‘the Ain,2003’") in to Daily newspapers,
namely Dainik Bangladesh Protidin and Dainik Ittefaqg for
selling the mortgaged property.

However, the Bank did not get any responsible bidder
to sell the property and, that the mortgagors, filed Writ
Petition No0.9186 of 2008 challenging the said auction
notice wherein they got an order of stay. Under such
circumstances the plaintiff Bank has compelled to file the

suit.



When the suit is at the stage of peremptory hearing,
the Chairman of the Dborrower Company (defendant no.3)
filed an application before the Artha Rin Adalat to sell
the mortgaged property before proceeding further with the
suit, but the same was rejected by the learned Judge of
Artha Rin Adalat by an order dated 03.08.2012.

Challenging the said order, the Dborrower defendant
No.3 that 1is the present respondent No.l filed Writ
Petition No.10574 of 2022 before the High Court Division
and accordingly a Rule was issued.

A Division Bench of the High Court Division after
hearing the said Rule, made the same absolute making the
following observations and direction:

“They are required to bear in their minds the

principles, which have been laid down

hereinbefore by this Court, and now articulated
in the following manner:

(1) The Banks/Financial Institutions must not
file any Artharin Suit without, at first,
selling or having failed to sell the liened
and/or pledged and/or hypothecated and/or
mortgaged property of both movale and
immovable nature.

(2) Before filing the Artha Rin Suit, the
Banks/Financial 1Institutions are competent
to put the mortgaged/hypothecated property
more than once, if the 1°" auction does not

wield or succeed 1in providing/getting the



expected price or fails for some other
reason.

In a scenario where the Banks/Financial
Institutions despite invoking Section 12 (3)
of the Artha Rin Ain, could not attract any
bidder because of filing any case by the
mortgagor or hypothecated goods owner, the
Adalat shall allow the Banks/Financial
Institutions to invoke Section 12(3) of the
Artha Rin Ain afresh treating it as
continuation of the proceeding under Section
12 (3) of the Artha Rin Ain commenced
earlier.

The Banks/Financial 1Institutions shall not
be allowed to put the mortgaged/
hypothecated ©property on auction after
filing of the Artha Rin Suit if the Court
finds that provision of Section 12 (3) of the
Artha Rin Adalat was invoked by the
Banks/Financial 1Institutions before filing
of the Artha Rin Suit without Dbeing
interrupted by the mortgagor.

The Banks/Financial Institutions are
competent to sell the 1liened and pledged
properties, even after filing the Artha Rin
Suit 1if they consciously or 1inadvertently
have not sold the said liened/pledged

properties.



Accordingly, the following Orders and Directions

passed:

(1)

The Bank (respondent No.2) 1s directed to
take necessary steps for arranging the
auction to sell the aforesaid mortgaged
property in question in accordance with the
relevant laws within 30 (thirty) days from
the date of receipt of this Order.

The Artha Rin Adalat No.l, Dhaka (before
whom the Artha Rin Suit No.388/19,
renumbered as Artha Rin Suit No.367/22, in
now pending) 1is directed to facilitate the
auction process. Meanwhile (i.e. till
completion of the auction process), the
trial of the Artha Rin Suit No.388/19
(renumbered as Artha Rin Suit No.367/22)
shall be halted and once the auction process
in completed, the trial of the Artha Rin
Suit No0.388/19, renumbered as Artha Rin Suit
No.367/22, shall be ©proceeded with in
accordance with the law, 1if the Bank’s dues
are not fully adjusted by the sale price or
if the auction price is not accepted by the
Adalat.

The Registrar General of the Supreme Court
of Bangladesh 1is directed to disseminate a
copy of this Judgment to all the 1learned

Judges of the country who are vested with



the power of conducting the Artha Rin
Suits/Cases.

(4) All the learned Judges of all the Artha Rin
Adalats of Bangladesh are directed to
acquaint with the ratio laid down in this
Judgment, particularly the principles
recorded in the penultimate paragraph of
this Judgment within 1 (one) month of receipt
of this Judgment and, thereafter, report to
the learned District Judges of their
concerned Districts.

(5) All the 1learned District Judge of the
country are directed to ensure that the
learned Judges of the Artha Rin Adalat/s of
his/her District complies with this Court’s
Directions and, also, they shall notify the
Registrar General of the Supreme Court of
Bangladesh by e-Mail that this Court’s
Directions have been complied with.”

Being aggrieved by the said order the mortgagors-
defendants have preferred this civil petition for leave to
appeal.

Mr. Sk. Md. Morshed, learned Senior Advocate
appearing for the petitioners submits that the High Court
Division has failed to take into consideration that there
is no scope to sell the mortgaged property on the
application of the writ petitioner i.e. the borrower under

section 12(3) of the Artha Rin Adalat Ain, 2003, rather



the Bank has got the exclusive Jjurisdiction to take any
step(s) under section 12(3) of the Ain, Therefore, the
writ petitioner has no locus standi to file such
application.

Mr. Murshed further submits that the High Court
Division has failed to take into consideration that when
an Artha Rin Suit 1s already filed without selling the
mortgaged property following the provision of section
12(3), then the provision of sub-section 3 of the said
section must be followed by the court suo-moto or on the
application of the judgment debtor and there is no scope
to sell the property afterwards and the provision of
section -12 (6) and section 12 (7) of the Artha Rin Ain are
mandatory provision of law, not an alternative provision
of section 12(3) of the Ain.

Mr. Murshed lastly submits that the principal
borrower cannot escape his liability by shifting the
burden on the third party mortgagors and asking for sale
of the mortgaged property inasmuch as whether the third
party has committed fraud or not, can be decided only upon
trail and as such the principal borrower cannot ask for
selling the mortgaged property bringing allegation of
fraud against the third party mortgaged.

Per contra, Mr. Murad Reza, learned Senior Advocate
appearing for the Dborrower writ petitioner-respondent
having supported the impugned Jjudgment and order has
submitted that the High Court Division on proper

appreciation of the facts and law passed the impugned



order directing to facilitate the auction process and
trial of the Artha Rin Suit shall be halted and the suit
shall be proceeded with 1in accordance with law, if the
Bank’s due are not fully adjusted by the sale price or if
the auction price is not accepted by the Adalat.

We have considered the rival submissions of the
learned Advocates for the respective parties, perused the
impugned Jjudgment and order, the materials as placed
before us and the relevant provisions of law.

To decide the i1issue involved in this case, it 1is
necessary to look into the provision of section 12 of the
Artha Rin Adalat, 2003 (hereinafter referred to as Ain,
2003) which as follows;

"SR () To-dEr () @F R ACATE, (@I i afow, Tz fer wee
I foraee o f@@me @@ ife A o A I™|™@ (Lien  or
pledge) ARA A awiv Fa1 23AMT, GR IR K@ FRERE 3T
SR M AR IME Tl T 233;MR, B [R@w a1 e @
e o A AR Jam TR 9 I, 9 WS AREACS (FIF {TA
W S Al |

(R) To-qr (3) @7 Ry sege, @iF wifds efsv e wee ar face:

I 2 I IFA wife e 1 SR TN v ST Swfee T

i sE-dffe e e i R 9id Ao AT sy s adz

s oM ffkesitg wkfze s |

(o) @ wiffs ofepm, Fame 96 W @« 3T TS
(Immovable Property) I&® (Mortgage) IRA =LA wZ_E
g (Movable Property) Wi&a A (Hypothecated)
A QA FECT qIR IHS W [N AL AU AT IFS] A AT e

TG e T Af oD ewi st 2337 i, Ty ew =1 s «3e



()

faera o Al AR IRV TNRT T SR, W= [@wd G w7

2370, L A HWIECS (I NINEAT W B0 7 |

(8) Tour (o) @ Sfafe i@ cv wifdfs afede @3 w3 =T v
GF -G (3), () @ () @9 Y, TOTF 8, TP IS |

(¢) @9 wifdfF efsv, T T SGFe TA-4RT (0) 97 FET IF(® A
RRE (I E[E A WFRE e R ey 92 g 9dis 2o IR
ARaed S FRE A WBRE TifeR wee ¢ fwEd RewE ol A AW
R 2 A q2rer 23ce e weet Ar fwace Swife gear wedr, ¢Fass,
(FOR SGFCA TN T TG N FCH, ©IF 23 T@ WIS aAfop
oo sy Ffae @@ aF d-agier Sgwe v Sfqeer s
AfSHIT AT CF@AS, (FOIF SR AT FR |

(¢F) To-4[T (¢) 97 W& oo Sqeare T4 Arge [ @AW e
aFrel T& TA-q Sl sifer wee ¢ fwget sifdfs afedim ar vrars
(TSR SR A 7 PR A, OIRT 28 AT aifoni A2 g
fraAr <t Ao @frer 2800 TRIT ST A CRATS, (FON et AN FfHre
A FlECO AT 4R GRS g R (Tl WIGeEs wear
SIRF TS &AW @R @ WifEegs, T wife @ e Weae
AN @A @ MGG, Te Tfe Nl A e ane e
ferfite <9< 91 AR A A e Red! AATE TRIT Wi ¢ fazrEe
R q A-aer 23re TaE s WidE fedi w29, crave Wil
AfSHITTR 1% 23TS (Fold S el FRCI |

@I W efeD Tor-4iam () 8 () 9T [T AT 1 ST, WS *5-
TwITe ST Wifeed fofie Siavmee, & eme SREE sy o wifds
AfSTT F$F T& THfen emfHe FenrRes, AW A0, ANARET 5 T
7R 23w Im o @ ave Ffaea @R ewf¥fe e a1 2Aifee, simieTs,
TER BN NCH@R ARG aforane agel Ffar, T e



10

R a3k Féifre T o el s wes wikt 2800 Im o e
I R |

(A) T (v) €T AW @ e Wdifae Yoy Mwew WS 23ce aw
@ emiv +4r 3201, T@ wifeq Nfear €=/ wo @7 Tof-4Er (4) @9
LI STt “Iafere i AT S % 23 |

(b) WHTOSE FRR G (I WA fogast TR P2 AFE A (T, 9% 9HI
& WfdE afed@ 9% lien, pledge, hypothecation
SR mortgage € SR oie FASKE (@ TNFO! J_F Al ABRA
e e 41 220, T% Rew (o g (99 78 B Fa aR
(FOIT T (FITOII i T4l AZS I8
@ S AT @, Wiie afov Fee Rary SR @i wtags!
HRosgaer MY T AR |

If we meticulously examine the various provisions of
section 12 of the Ain, 2003, in particular sub-sections 2,
3, 6 and 7 1t will be abundantly clear that the provision
of sub-section 1 of the said section cannot be said as
mandatory provision of law.

Sub-section 1 though stipulates, [subject to the
provision of sub-section 2] a financial institution
without selling any property and adjusting the sale
proceeds thereof in repayment of land money, shall not
institute any suit in the Artha Rin Adalat against any
property of the defendant which has been mortgaged liened
or pledged, upon which the plaintiff has right to sell or
is vested such right and also in possession or control of

said financial institution.
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But  sub-section 2 of section 12 speaks that

notwithstanding the provisions of sub-section (1), where a

financial institution institutes any suit without selling

the liened or pledged property which i1s in his possession

or control, it shall immediately sell the said property in

the aforesaid manner and adjust the sale proceeds thereof

with the money loan and shall inform the court, in writing

relating thereto and sub-section 6 of section 12 speaks

that 1f any financial institution does not comply with the
provisions of sub-section (2) and (3), the court shall,
either on 1its own motion or on a written prayer of the
Jjudgment debtor, award a decree deducting from the claim
of the suit the sum equal to the wvalue, if any, of the
said property shown by the said financial institution at
the time of awarding such decree, and in the absence of
any shown value, the court shall on the basis of a report
from the sub-registrar of the local jurisdiction,
determine the wvalue of such property and shall award a
decree deducting from the claim of the suit the sum equal
to the value so determined.

Sub-section 3 of section 12 stipules that no
financial institution shall, when it advances loan by
taking any immovable property 1in mortgage or taking any
movable property in hypothecation from the defendant and
at the time of giving mortgage or hypothecation the
financial institution 1is given the power to sell the
mortgaged or hypothecated property, without selling such

property and adjusting the sale proceeds thereof in



12

repayment of loan or without failing on trying to sell
such property institute any suit in the Artha Rin Adalat.

From the combined reading of the above provisions of
law 1t cannot be said that unless and until mortgaged
property is not sold in auction as per sub-section 1 of
section 12 of the Ain, 2003 the Bank/financial
institution(s) 1s precluded to file any suit, 1in other
words selling the mortgaged property before institution of
the Artha Rin Suit is not sino qua non.

Law clearly provides that despite due initiative and
diligence by the Bank/Financial institutes the sale of
mortgaged property 1is not completed as per provision of
sub-section-1, in that event the Bank/Financial
institutions has got the authority to sell the
mortgaged/liened/hypothecated property and adjust the sale
proceeds with the decreetal amount at the time of passing
the decree.

Sub-section 3 of section 12 of the Ain,2003 provides
that the Bank/financial institution(s) cannot file a suit
without taking steps to sell the mortgaged property and
failing to sell the same. It does not mean that the Bank/
financial institution(s) i1s to be halted to file the suit.

Thus, the High Court Division committed serious error
in halting the further proceeding of the suit. The
observations of the High Court Division are contrary to
the order of halting the further proceeding of the suit

before selling the mortgaged-property. If, we hold that
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the provision of sub-section 1 i1s mandatory one, 1in that
event provision of sub-section 2, 5, 6 will be nugatory.

Further, another pertinent question has been involved
in this case 1.e. whether a defaulter borrower can seek
direction upon the plaintiff regarding the procedure that
will be taken in realization of loan. The answer is simply
‘no’ . A borrower defendant cannot dictate the plaintiff as
to his course of action for realization of loan. In the
instant case the defaulter loanee had filed an application
before the Adalat for selling the mortgaged property
before proceed further with the suit. This attempt of the
defaulter loanee, whose property was not mortgaged, not
only surprises us but also we are constraint to hold that
he has taken a device to delay the disposal of the suit as
well as and to pay the outstanding money to the Bank.

In the 1nstant case it 1s undeniable fact that the
Bank, before filing the suit had taken steps as per
provision of section 12(3) of the Ain, 2003 for selling the
property but auction was not done due to the filing of the
writ petition before the High Court Division by the
mortgagors. Thus, there is no room to say that Bank before
filing the suit did not take any steps to sell the
mortgaged property.

Having considered and discussed as above, we are of
the wview that the High Court Division committed serious
error 1n passing the impugned Jjudgment and order by
halting the proceeding of the suit and thus, same 1is

required to be interfered.
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However, since we have heard the learned Advocates
for the respective parties at length, thus, we are
inclined to dispose of the civil petition for leave to
appeal without granting any leave to avoid further delay
of disposal of the suit.

Accordingly, the civil petition for leave to appeal
is disposed of. The impugned Jjudgment and order dated
30.05.2023 passed by the High Court Division is hereby set
aside.

The Artha Rin Adalat is directed to proceed with the
case 1n accordance with the law.

However, the Bank is at liberty to sell the mortgaged
property during pendency of the suit by way of auction or
negotiation with the approval of the Artha Rin Adalat and
the Adalat 1s at 1liberty to deal with the matter in
accordance with the law.

However, there is no order as to cost.

B/O.Imam Sarwar/
Total Wards:3,115.



