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JUDGMENT

Md. Ashfaqul Islam, J: This civil appeal by leave is directed

against the judgment and order dated 15.04.2007 passed by

the High Court Division in Writ Petition No. 5282 of 2004

discharging the Rule with a direction to pay financial

benefit to the writ-petitioner.



Facts, in short, are that the respondent No. 1 herein

as petitioner filed the aforesaid writ petition

challenging the order of removal from his service dated

07.07.2004 contending inter-alia that while he was

working at Teknaf, Cox's Bazar loading Point Nos.l and 2

with four B.D.R. personnel under the leadership of

Habilder Md. Amirul Islam on 11.07.2003 he was deputed

for loading fish truck and accordingly he loaded a fish

truck partially under the direct supervision of the

Commander of the Group Habilder Md. Amirul Islam. Finding

disharmony with the loading of the +truck containing

Guernsey, Umbrella, torch light etc. the higher authority

called him at B.N. Head Quarter Office, 23 Rifles

Battalion, Taknaf, Cox's Bazar on 16.07.2003 wherein his

statement was recorded as witness. On the same date some

questions were asked by the authority and he replied to

the questions mentioning his innocence. Without holding

any inquiry over the matter and without giving any

opportunity of being heard and having violated the

mandatory provisions of Section 6 of the Bangladesh

Rifles (Special Provisions), Ordinance, 1976 the writ

petitioner was terminated from his service on 07.07.2004



under Section 8 o0f the Bangladesh Rifles (Special

Provision) Ordinance, 1976. In the said office order the

Bengali words " " has been used but the

penalty under Section 5(b) of the said Ordinance 1is

removal from service whereas the penalty under Section

5(c) 1is discharge from service. On perusal of the removal

certificate, it appears that there is no memo number and

the writ petitioner was removed from service by an order

of an individual officer and not by a Court or a Tribunal

established under law relating to such force.

Being aggrieved by and dissatisfied with the said

order of removal dated 07.07.2004, the respondent No. 1

moved before the High Court Division and obtained Rule.

The High Court Division upon hearing the ©parties

discharged the Rule with a direction to pay all financial

benefit to him. Having dissatisfied with that direction

the Government filed civil petition for leave to appeal

and obtained leave giving rise to this appeal.

Mr. Sk Md. Morshed, the learned Additional Attorney

General, appearing for the appellants, submits that the

High Court Division erred 1n law 1n directing the

respective authority of Bangladesh Rifles to provide the



respondent No.1 with financial benefits in not

considering that the provisions of Section 8 of the

Bangladesh Rifles (Special Provision) Ordinance, 1976

under which the respondent No.l was awarded major penalty

of discharge from service does not authorize of having

such financial benefits.

He also submits that the High Court Division erred in

law in not considering that the respondent No.l being a

member of a disciplinary forces having been found guilty

of dereliction of duty and was discharged from service 1is

not entitled to any mercy by providing him any financial

benefit which tantamount to reward him for his

wrongdoing.

On the other hand Mr. Sarwar Ahmed, the learned

Senior Advocate for the respondent No. 1 supporting the

impugned Judgment and order passed by the High Court

Division contends that High Court Division rightly and

lawfully allowed the respondent No.l to have service

benefit as per section 8 o0f the Bangladesh Rifles

(Special provisions) Ordinance, 1976. Rather, without

holding any inquiry over the matter and without giving

any opportunity of being heard and in violation of the



mandatory provisions of Section 6 of the Bangladesh

Rifles (Special Provisions), Ordinance, 1976 the

respondent No.l was removed from service on 07.07.2004

under Section 8 o0of the Bangladesh Rifles (Special

Provision) Ordinance, 1976 which was not legally done and

as such the appeal should be dismissed.

He further submits that in the judgment and order of

the Writ Petition No.5282 of 2004 the High Court Division

noted the submissions of the learned Assistant Attorney

General Mr. Md. Jafor Imam in the language,

disciplined

forces

"discharge®

"discharge? stigma

and on scrutiny of the said submissions it 1s crystal

clear that the government admitted in their affidavit in

opposition that respondent No.l was entitled to get



service Dbenefit according to the service rules and as

such the government had no reason to be aggrieved to

prefer appeal against the wverdict of the High Court

Division and hence, the appeal is liable to be dismissed.

We have heard the learned Advocate of both sides. We

have also perused the impugned judgment and order passed

by the High Court Division and other materials on record.

For better understating let us first see what has

been prescribed in section 8 o0of the Bangladesh Rifles

(Special provisions) Ordinance, 1976 under which the

respondent No. 1 was terminated from his service. It

states:

“If the authority specified in column 2 of the Second

Schedule is of the opinion that continuance in service of

a member mentioned in column 1 is inexpedient or not in

the interest of the Bangladesh Rifles, he may, without

assigning any reason, either discharge or may make order

for premature retirement with such service benefits to

which such member may be entitled under this Ordinance or

any rules applicable to him.”

For further clarification, the Sections 4, 5 and 6 of

the Ordinance, 1976 are quoted below in verbatim:



4. Where a member is guilty of -

(1) misconduct;

(1ii) dereliction of duty;

(iii) act of cowardice and moral turpitude;
(iv) corruption; and

(v) inefficiency,

the authority concerned specified in column 2 of the

First Schedule may impose on such member any of the

penalties mentioned in section 5.

5. The following shall be the penalties which may be

imposed upon a member under this Ordinance, namely:-

(a) dismissal from service;

(b) removal from service;

(c) discharge from service;

(d) compulsory retirement; and
(e) reduction to lower rank.

6. (1) When a member is to be proceeded against any

of the offences mentioned in section 4, the authority

concerned specified in column 2 of the First Schedule

shall frame a charge and specify therein the penalty

proposed to be 1imposed and communicate it to the

member, hereinafter called the accused, requiring him

to show cause within a specified time which shall not

be less than seven days and not more than ten days

from the date the charge has been communicated to him

why the penalty proposed to be imposed on him shall



not be imposed and also state whether he desires to

be heard in person.

(2) If, after consideration of the cause shown

by the accused, if any, and hearing him in person, if

the accused so desires, the authority concerned finds

the accused guilty of the charge, he shall, within

twenty days of the receipt of the explanation, impose

upon the accused the proposed penalty or any other

lesser penalty under section 5.”

Notably, in section 4 and 5 of the Ordinance, 1976

the wvarious offenses and the provisions of punishment

have been spelt out chronologically. According to section

6, 1if Bangladesh Rifle’s any member commits any criminal

offense, then after holding an inquiry and giving him

opportunity for self-defense any penalty prescribed in

Section 5 can be imposed. Against the said penalty appeal

can also be filed before the appropriate authority as per

Section 7 of the Ordinance, 1976. But according to the

provision of Section 8, it appears that if any member of

Bangladesh Rifles 1is inconvenient to be retained 1in

service or contrary to the interests of Bangladesh

Rifles, the appropriate authority without assigning any



reason can discharge him from his service or send him for

premature retirement with service benefits.

The question has been raised by the learned Advocate

for the respondent No. 1 that since the term has
been used 1in the impugned office order which is
tantamount to removal or removal from service @ as
punishment under Section 5 of the Ordinance, 1976 but no
procedure has been followed as contemplated under section
6 before inflicting such punishment, the impugned office
order for that reason is illegal and cannot be sustained.
In the case in hand, since the order of termination
has been passed under section 8 of the Ordinance, 1976 it
would be not punitive and 1t must be assumed that the
respondent No. 1 has been discharged from the service of

Bangladesh Rifles though the Bengali term has been
used there for the word ‘discharge’ inappropriately. So,
whatever submissions in this regard of the learned
Advocate for the respondent does not hold good being
falacious one. But the respondent No. 1 could be entitled
to get the financial Dbenefits following the above

provisions of law. However, we would like to note that in

future, Bangladesh Rifles authorities will try to use the
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correct Bengali synonym of ‘discharge’ to resolve this

doubt.

We, therefore, hold that the High Court Division has

rightly discharged the Rule directing to pay financial

benefits to the respondent No. 1 as per section 8 of the

Ordinance, 1976. We do not find any legal infirmity in the

impugned Jjudgment and order passed by the High Court

Division.

Accordingly, this civil appeal is dismissed without any

order as to costs.

The 23", August,2023
Ismail/B.O.word-*1885*%




