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JUPDGMENT

M. Enayetur Rahim, |:- These two appeals, by leave, are directed

against the judgement and order dated 24.01.2012 passed by the
Administrative Appellate Tribunal in A.A.T Appeal Nos. 270 of
2009 and 279 of 2009 allowing the A.A.T Appeal No. 270 of 2009
and dismissing the A.A.T Appeal No. 279 of 20009.

The facts, relevant for disposal of the appeals are that
the respondent herein filed A. T. Case No.217 of 2005 before
the Administrative Tribunal No.2, Dhaka challenging the order

of his compulsory retirement from service. He contended, inter



alia, that he was appointed on 27.05.1980 as Library Assistant
in the Film Archive of the Ministry of Information and had
been working there with utmost sincerity, honesty and to the
satisfaction of all concerned. The respondent No.Z2, Director
General (Current Charge) without giving him any
opportunity to defend and without any charge sheet
or show cause notice, suspended the respondent from
service by the order dated 17.09.2002 and long thereafter on
14.09.2003 started a departmental proceeding against him by
framing a charge on the allegation that the respondent
disobeyed the order of his superior officers and that he
attacked his superior officer on 15.09.2002 and wounded him
and broke his one teeth and a complaint was lodged against
him on that allegation. The respondent submitted his written
statement on 20.09.2003 before the authority denying the
allegations brought against him but the authority without
considering his written statement, constituted an enquiry
board on 09.10.2003 comprising three members, two of whom were
not at all impartial. The petitioner prayed to withdraw those
2 members from the enquiry board but his prayer was rejected
and ultimately on the basis of the enquiry report, submitted
by that enquiry Dboard the petitioner was awarded the
punishment of compulsory retirement from service under section
4 (3) (b) of the Government Servants (Discipline and Appeal)
Rules, 1985 by the Director General (current charge) beyond
his power and Jurisdiction on 07.07.2004. The petitioner
submitted an appeal to the Ministry of Information on
20.07.2004 but the said appeal was rejected and, thereafter,
the present respondent as petitioner filed the above mentioned

case before the Administrative Tribunal on 20.03.2005.



Present appellants contested that A.T. case Dby filing
written objection denying the material allegations made by the
respondent. The case of the appellants is that the respondent
had no qualification for holding the ©post of Library
Assistant, in spite of which he had been reqularized in the
post of Library Assistant on humanitarian ground. But his
behavior was not satisfactory, he assaulted the Administrative
Officer and as a result he was placed under suspension on the
basis of the complaint lodged against him. Prior to the said
incident, the petitioner was placed under suspension for 3
(three) times due to the allegations against  him. The
allegation against the petitioner was proved in the
departmental proceeding and he was given all opportunities to
defend himself in the departmental proceeding. The petitioner
was 1imposed the penalty of compulsory retirement rightly after
observing all requirements of law.

The Administrative Tribunal, on hearing both the parties
and considering the materials on record allowed that A.T. case
in part and set aside the penalty of compulsory retirement,
but imposed the penalty of reduction in rank denying arrear
pay and other service benefits.

Being aggrieved Dby that judgment and order of the
Administrative Tribunal the respondent preferred A. A. Appeal
No.270 of 2009 and the appellants preferred A. A. T. Appeal
No.279 of 20009.

The Administrative Appellate Tribunal heard and disposed
both the appeals analogously Dby the impugned Jjudgment and
order found the impugned penalty imposed on the respondent
illegal making comment to the effect that the said punishment

was imposed by Md. Aminul Islam, Director General (Current



Charge) who was, admittedly, holding current charge and was
not the appointing authority and that officer on stop gap
arrangement 1in place of the appointing authority i1is not
competent to perform statutory functions and, therefore, the
very penalty having been imposed by an incompetent authority
is void.

Being aggrieved by this Jjudgment and order of the
Administrative Appellate Tribunal, the Government of
Bangladesh and others have preferred Civil Petitions for
Appeal No. 2137 and 2138 of 2012 before this Division and
leave was granted on 15.12.2014. Hence, these appeals.

Mr. A.M. Amin Uddin, learned Attorney General, appearing
for the petitioner submits that the Administrative Appellate
Tribunal erred in law in dismissing Appeal No.279 of 2009 and
allowing Appeal No.270 of 2009 without any discussions of the
respective case of the parties simply finding that the penalty
of compulsory retirement was void as it has been passed by an
incompetent authority. Learned Attorney General also submits
that the Director General in charge having passed the order of
compulsory retirement by drawing a departmental proceeding
according to Rule 4 (3) (b) of the Government Servants
(Discipline and Appeal) Rule, 1985 by observing all
formalities and procedures according to law and thus, the
Administrative Appellate Tribunal erred in law in setting
aside the said order and passing the judgment and order.

The learned Attorney General finally submits that the
Director General in charge having exercising all other
functions and duties of the Department being quite competent
to pass the order of compulsory retirement as his normal

duties, the Administrative Appellate Tribunal erred in law in



passing the impugned Jjudgment dated 24.01.2012 which is liable
to be set aside.

Per contra, Mr. Mohammad Abdul Hai, learned Advocate-On-
Record, appearing on behalf of the respondent made submissions
in support of the impugned judgment and order passed by the
Administrative Appellate Tribunal.

We have considered the submissions o0of the learned
Advocates appearing for the respective parties, perused the
judgment of the Appellate Tribunal as well as the Tribunal and
connected papers on record.

In this particular case, the moot gquestion 1is whether
Director General, who was holding the current charge, had got
the authority to pass the order of dismissal.

The Administrative Tribunal as well as the Appellate
Tribunal have held that the Director General holding current
charge had no authority to pass the order of dismissal.

The learned Attorney General placed before the Court the
Nitimala in regard to the current and additional charge issued
by the concerned Ministry, which runs as follows:
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Eventually said notification was replaced by notification
No.05.00.0000.170.11.017.21-97 dated 18.04.2023. In the said
notification, the word ‘vafs W has been defined in clause 2

(Kha) which is as follows:
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Clause 5 of the said Nitimala is as follows:
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Clause 7 of the said Nitimala is as follows:
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Clause 8 of the said Nitimala is as follows:
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Upon perusal of the above Nitimalas it transpires that
the current charge given to a particular officer by an
official notification has got some force of law, and when it
is given for unlimited period it is to be presumed that he has
given all the administrative and financial ©power of the
institution. The current charge given by a gazette
notification cannot be termed or treated that the concerned
officer will perform only day to day routine work, rather on
the strength of such notification he has been vested all the
administrative and financial power to be done in accordance
with rules of business. Said current charge cannot be equated

as a stop gap arrangement.



In the instant case the Director General, who passed the
impugned order of dismissal, had given current charge by a
gazette notification dated 04.12.2003 by the concerned
authority of the Government and as such, we are of the view
that he had got every authority to exercise the administrative
power and it cannot be said that he had acted illegally having
no authority and jurisdiction and as such the Tribunal as well
as the Administrative Appellate Tribunal committed serious
error in passing the impugned Jjudgment and order.

Further, it also transpires from the record that the
respondent was appointed as a Curator Clerk on 27.05.1980 in
the Film Institute and Archive by Mr. A.K.M. Abdur Rouf, who
at the relevant time held the post of Curator as current
charge i.e. this very appointment of the respondent was made
an officer, who at the relevant time was holding the current
charge.

In view of the above, we are of the view that in this
particular case the Director General, Current Charge, had got

the authority to pass the order of dismissal.
We find substance in these appeals.

Accordingly, both the appeals are allowed. The impugned
judgment and order passed by the Administrative Appellate

Tribunal are set aside.

C.J.
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