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J UD G M E NI

M. Enayetur Rahim, J: Civil Appeal Nos.82-83 of 2021, by

leave, are directed against the judgment and order dated
01.08.2017 passed by the High Court Division 1in Writ
Petition No.1326 of 2016 with Writ Petition No.10041 of

2016 discharging the Rules.

In both the appeals parties are same and similar law
and facts are involved and those were heard analogously

and are being disposed of by this single judgment.

The relevant facts for disposal of these two Civil
Appeals, in brief, are that the present appellant writ-
petitioner, being an engineer of Bangladesh Polli Biddot
Unnoyon Board, had been working in different Polli Biddot
Samities of Bangladesh under Bangladesh Rural
Electrification Board (BREB). While he was working at
Bancharampur Zonal Office of Brahmanbaria Polli Biddut
Samity during a period from September,2012 to 5%
November, 2014 he was found to be involved in corruption.
Accordingly, after proceeding having been drawn against
him in view of the relevant provisions under the =& fage
AfNfe FoE oIt [f4, 5552, (Service Rules), the authority removed
him from service vide 1impugned removal order dated
17.05.2016 (Annexure-F in Writ Petition No.10041 of
2016) . Being aggrieved by such removal, the writ
petitioner moved Writ Petition No.10041 of 2016 Dbefore
the High Court Division and obtained the aforesaid Rule.

After writ petitioner’s service in Brahmanbaria, when the

writ petitioner Joined as Deputy General Manager at



Biswanath Zonal Office of Sylhet Polli Biddut Samity-1,
he was again found involved in committing corruptions
etc. and, accordingly, he was proceeded again
departmentally in view of the relevant provisions under
the said Service Rules. Accordingly, after enquiry and
show cause notice, he was finally removed from service
vide impugned order dated 24.12.2015 (Annexure-H) in Writ
Petition No.1326 of 2016). As against this order, the
writ petitioner obtained the aforesaid Rule, and,
subsequently, when his appeal against the same was
rejected vide impugned order dated 20.01.2016, he then

obtained a supplementary Rule.

The Rules and supplementary- Rule were opposed by
the writ respondent No.6 (in Writ Petition No.1326 of
2016) and writ respondent No.02 (in Writ Petition
No.10041 of 201e), present-respondent No.Z2 mainly,
contending that, due process of law was followed in the
departmental proceedings and that the writ petitioner was
removed after giving all opportunities of hearing in
accordance with the relevant provisions of the Service

Rules.

A Division Bench of +the High Court Division after
hearing both the Rules analogously by the impugned judgment
and order dated 01.08.2017 discharged both the Rules.

Feeling aggrieved by and dissatisfied with the said
impugned Jjudgment and orders the writ-petition filed two
separate civil petitions for leave to appeal and accordingly

leave was granted.



Hence the present appeals.

Mr. Salahuddin Dolon, learned Senior Advocate,
appearing for the appellant-petitioner submits that the
High Court Division has filed to <consider that the
impugned order of removal from service dated 24.12.2015
was 1ssued without Jjurisdiction by a Director (current
charge) on behalf of the Chairman of Bangladesh Rural
Electrification Board (BREB) 1instead of the Bangladesh
Rural Electrification Board which is the only competent
authority to remove the petitioner from his service
pursuant to the provisions of section 24 of Act No.57 of
2013 as such the impugned Judgment and order dated
01.08.2017 of the Hon’ble High Court Division is liable
to be set aside on this sole ground.

He further submits that the High Court Division has
filed to consider that there are decisions of our apex
court that the Board is the competent authority to
initiate disciplinary proceeding against the employees of
Rural Electrification Board and no subordinate authority
can exercise disciplinary power inasmuch as only the
Board 1is competent to appoint and take disciplinary
action and any delegation of disciplinary authority was
required to be published in the gazette pursuant to the
provisions of section 26 of Act No.57 of 2013 but in the
instant case, the impugned orders were issued Dby the
chairman instead of the Board as such the impugned
Judgment and Order dated 01.08.2017 of the Hon’ble High

Court Division 1s liable to be set aside.



Mr. Salauddin also submits that the High Court
Division has failed to consider that the 2 (two) members
inquiry committee which was formed to enquire into the
allegations brought against the petitioner had been
formed in clear and flagrant violation of the provisions
of Rule-40(3) of <& fage 7ffe ot vipar [, o5 (reifee, 2033) as
1 (one) of the members of the inquiry committee, Deputy
Director (Current Charge) was actually holding the
substantive post of Assistant Director/Assistant General
Manager which is a lower rank than that of the petitioner
who was a Deputy General Manager (DGM) as such the
impugned judgment and order dated 01.08.2017 of the High
Court Division liable to be set aside. He further submits
that, once an employee is Dismissed/removed from service
has ceases to be an employee therefore, a
dismissed/removed employee cannot be dismissed/removed
from service for 2" time inasmuch as the petitioner has
been dismissed twice in an unprecedented manner which is
unheard of, thus, it proves malafide intention and
personal grudge against the petitioner, therefore, the
impugned Judgment and Order dated 01.08.2017 of the
Hon’ble High Court Division is liable to be set aside.

Mr. Salauddin lastly submits that the High Court
Division has failed to consider that removal from service
1s a serious matter which affects the livelihood of an
employee and his family members and in the instant case
punishment of removal from service was imposed upon the

petitioner which is very harsh, excessive,



disproportionate and unreasonable in test of the general
human conscience as such the impugned Judgment and Order
dated 01.08.2017 of the Hon’ble High Court Division 1is
liable to be set aside.

Mr. Sk. Md. Morshed, learned Additional Attorney General
appearing with Mr. K.S. Salahuddin Ahmed, learned Advocate
for the respondent Nos.l and 2 having supported the impugned

judgment and order submits that the appellant was an
officer of Sylhet Palli Bidyut Samity-1, not Bangladesh
Rural Electrification Board, which can be understood from
(a) clause No.2 of his appointment letter Dbearing
reference No. 27.12.9131.569.100.02. 14.6792 dated
05.11.2014 (“SI*F biFar o@ AR bipar [, 27 q187a, “ifor Gifs e ¢ s
TR eRf$e IR @es AP SR Afwife ¢ ffge 28w@ ") issued by
Sylhet PBS-1 and also from (b) the fact that PBS Service
Code 1992 amended in 2012 has been admitted by the
appellant to apply to him hence section 24 of Act no.b57
of 2013 does not at all apply to the appellant given that
the said section 24 only applies to officers and
employees of BREB and it has no manner of application of
officers and employees of PBS like the appellant and that
section 26 of the said 2013 Act also has no manner of
application in the instant matter because no delegation
of disciplinary authority has taken place in the instant

matter at all.

Mr. Morshed also submits that the Removal order
dated 14.12.2015 was 1issued as per the decision of the

Chairman of BREB and the said removal order was merely



communicated by the Director (Current Charge) of Inquiry
and Discipline Directorate of BREB and this practice has
been emphatically endorsed by this Division in Judgment
and Order dated 02.04.2017 passed in Civil Petition for
Leave to Appeal No.3470 of 2015 heard with three other
cases as such no illegality whatsoever has Dbeen

communicated in issuing the removal order.

He also submits that PBSes are separate entities
registered under BREB which will be evident from section
2(10) of Act No.57 of 2013 and which can also be
understood from the fact that service of officers and
employees of BREB are regulated by W “@ Rges @€ ot
B ARYAET 030 (previously G Y@ RreRd @€ FU5[Er viear ef<sie
3odo was 1in force) but service of officers and employees

of PBSes are regulated by <@ fgr Affe FHH siear [fE don (Ferifae

03%) .

It has been also argued by the learned Advocate for
the respondents that no illegality has been committed by
the concerned authority of BREB in appointing a Deputy
Director on Current Charge as one of the two members of
the enquiry committee while appointing a Deputy Director
as Convenor of the enquiry committee because in those
cases where an enquiry committee has more than one member
(like the present case), rule 40(3) of PBS Service Code
only requires that the Convenor of the enquiry committee
be at least a Deputy Director of BREB (“So-+fkoes/1E eraet
M MR T @ TS, .. ong I WIS e F41 AB@ a11") while the

other order member(s) only need(s) to be an officer of



BREB (“ofe @3 .... @6 (A& WIS ... "M FHFoeced [ ta... SfSwrs=m
TNCBY (FCd U3 Bl RiAT SGOR #gl RFeR [ITea FNES(@ eIl FeFe| W, . .

IRt 2@ 7).

Mr. Morshed further submits that no illegality has
been committed by the authority in removing the appellant
from service first vide memorandum  No.430 dated
24.12.2015 in respect of some allegations arising out of
the appellants service at Sylhet PBS-1 and then wvide
memorandum no.870 dated 17.05.2016 1in respect of some
allegations arising out of the appellants service at
Brahmanbaria PBS for the reason that there is no
limitation in the Service Code to conduct and complete a
departmental proceeding when the delinquent employee has
already been removed in another departmental proceeding;
moreover in the said second departmental proceeding the
appellant has enjoyed all the opportunities of defending
himself as provided under the service code and moreover
long before his first removal from service on 24.12.2015,
the other departmental proceeding (in which the appellant
was removed from service on 17.05.2016) had already
started long ago on 31.03.2015 with issuance of show
cause notice Dbearing reference no.638 and that the
appellant is a serial offender which is evident from the
fact that the appellant has been removed from service in
respect of separate allegations which arose from his
service at two separate PBSes and furthermore there are
some similarities to the allegations in those two

departmental proceedings as such the appellant 1is a



habitual offender whose removal from service as a result

of his numerous misconduct and offences should be upheld.

We have considered the rival submissions of the
learned Advocates for the respective parties, perused the
impugned  Jjudgment, leave granting order and other

materials as placed before us.

In the instant case, the appellant was appointed by
the Bangladesh Rural Electrification Board and thereafter
his service was transferred to the Palli Bidyut Samity
and subsequently his various promossions and transfer to
the different Palli Bidyut Samity was/were done by the
Board and as such we have no hesitation to hold that the
petitioner’s terms of service shall be governed by the
relevant Service Rules of the Bangladesh Rural
Electrification Board, not by the Service Rules of Palli
Bidyut Samity. In the instant case the departmental
proceeding against the appellant was done 1in accordance
with the provision of =@ fage wififs (vrFar fafqanem), s552 though his
appointing authority is the Rural Electrification Board,
which has own service Rules. Proceeding initiated and
conducted by one service Rules under a separate authority
and ultimate decision taken by another authority 1is

unheard of and not permissible in law and equity.

In the dismissal order (Annexure-K) it has been

mentioned to the effect:

“TITy, AT AiErae g Ry INfs wmE o {9, sess,

NS 205932 GF O 15 I(F) 8 (o) TR LA HYIA HNCEF SIoae
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8 TSI AZCT AT WA 998 G2 SIFA [iEg 0p 1(3)(R)(9) T 4=

SR AT wee I BIFA 20O AR WE Sdel F 2@+ 7

(Underlines supplied)

In view of the above admitted facts and
circumstances entire departmental proceeding against the

appellant is without jurisdiction and illegal.

Since departmental proceeding against the appellant
under the =&l e Affe FHEr vpar 4,555 is illegal and without
Jjurisdiction, we do not feel it necessary to decide other
grounds on which leave was granted. Because, 1in this
particular case departmental proceeding has vitiated the

whole proceedings.

The definition of ‘¥ as defined in =@ Ry Jffs FHR
vt RS, doos and @ RgeR @ a3 FHE[RN 5134 AfRGANE, Sod0 are quite
distinguisble.

‘FeA® and ‘TS as defined in “Ad Ry Al FEr vEat iy, o0
are as follows:

“Rfe 3 (o1)- T oIS NEIRIR FEAT A FEAT A FEHATER T
YT A & O TS WA/ TS (F FHFONE JHRCI G fycarreiat
FEATTT TaoT FEAT I TGS 230 | T QG F$AF Jece g e
(@ QT (@MTE TS ST TN G O FG ACANS/FAS! &[G (FI FATS[T
AR |

fafe 3(9)- FHwe] ferce =@ fRgye sfufen @ @ TS FN2T 1

In @ Rgere @ 97 FA6E! biFa ARG, Sovo FETF GR THFS have

defined as under:
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“AfRGTE () FE2F AT MR TEF 6T FGATHF Fo! T F
T OIS WAING (I FAPSNE JARCT qR e Feowa T
TS 3TN TCYS 22(I;
ARYTAET R(F) FAFS! AMCCS (QC T (T ISP AR |7
In view of the above, there is no scope to say that
an officer appointed by the Board, who 1is subsequently

transferred to the Samity is a regular officer of the

Samity.
In view of the above, we find merit in the appeal.

Accordingly, the appeal is allowed without any order

as to cost.

The Jjudgment and order dated 01.08.2017 passed by
the High Court Division in Writ Petition No.1326 of 2016

with Writ Petition No.10041 of 2016 is hereby set aside.

CJ.

B/O.Imam Sarwar/
Total Wards:2,460



