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In this case a rule nisi was issued calling upon the respondents to
show cause as to why the registration (Registration No.014 dated
04.11.2008) given to  Respondent No.1 as a political party by the
Respondent No.4 shall not be declared to have been given without lawful
authority and is of no legal effect.

Facts leading to this Rule (as transpired from the writ petition), in brief,
are as hereunder:

The Election Commission (hereinafter referred to as “the
Commission”), in order to hold a free, fair and credible general election
exchanged views with the political parties and stakeholders and
recommended to the then Non-Party Caretaker Government a set of
reforms and amendments in the electoral laws, ie, the Representation of
the People Order, 1972, (hereinafter referred to as “the RPO”) including
changes in the registration requirements of political parties seeking to
participate in elections under the RPO. Accordingly the Caretaker

Government in discharge of its duty under Article 58D (2) of the



Constitution caused the said recommendations to be converted into
legislation by promulgation of an Ordinance, being Ordinance No.42 of
2008 dated 19.8.2008. The amended RPO, amongst other things, made
registration for the political parties seeking election, mandatory subject to
certain qualifications and disqualifications prescribed therefor. The
Bangladesh Jamaat-e-Islami (hereinafter referred to as “BJI” or alternately
“‘Jamaat”) along with many other political parties sought registration under
the new law. The Commission allowed registration to the BJI
notwithstanding the fact that its constitution stood in breach both of the
qualification and disqualification clauses contained respectively in Articles
90B and 90C of the RPO. The petitioners’ further case is that the
Commission gave the registration to the BJl as of political expediency,
because, the registration was necessary for inducing the then four-party
alliance, in which BJI was included, to participate in the ensuing election.
The registration given as of political expediency, according to them, is a
gross violation of law and the Constitution and cannot be allowed to go
unchallenged under any excuse or pretext whatsoever.

The petitioners placed on records huge materials regarding deviation
of Jamaat from traditional Islam and stated that the faith of the petitioners,
as far as statehood is concerned, is rooted back into the Medina Charter
signed by Prophet Muhammad (pbuh) himself and countersigned by the
representatives of other religions. According to them, Medina Charter
recognized Muslims and non-Muslims as legitimate and equal counterpart
in executing a peace treaty between and amongst co-equals and co-
inhabitants of the city of Medina. By virtue of the Medina Charter the
Muslim and non-Muslim inhabitants of Medina exercised their free will,
right of self-determination and formed themselves collectively a
community with collective responsibilities towards each other through a
process which displayed early traces of democracy. The Charter of
Medina, therefore, encapsulates the pure essence, spirit and nature of
Islam and its philosophical basis which is inherently secular and

essentially democratic. There is no scope in Islam for creating a state



based on Islamic law or creating an Islamic state, monarchy or republic.
BJl in fact is an anti-Islamic organization far removed from the traditional
Islam. It pursues radical Islam based on the ideology of Maulana
Maudoodi and Wahhabism. In the guise of divine law BJI is intending to
establish an unconstitutional regime which is antithesis of the freewill
within Islam and most importantly purports to annihilate ‘sovereign will’ of
the people of Bangladesh and thus its political programme is subversive of
the root of our Constitution. The BJI constitution tends to encourage
militancy in its members culminating in modern day ‘jihad’ and various
shades of fanaticism and extremism in gaining political power which is
opposed to law, Constitution and the fundamental tenets of Islam itself.

The second limb of their case is that the BJl is opposed to the birth of
Bangladesh which was founded on the basis of secular and democratic
principles. Members of BJI collaborated with the occupation army in 1971,
sat in the war cabinet of the enemy, engaged in genocide, war crimes,
crimes against humanity, rape, murder, looting, arson, ethnic cleansing
and denuding the nation of its intellectuals by systematic killing thus
soiled their hands with the blood of the innocent and unarmed civilians.
BJIl perpetrated the gruesome atrocities and unleashed a reign of terror
through training of Al-Badr, Rajakars and auxiliary forces and guided the
occupation army to commit holocaust in the name of Islam. The petitioners
are interested to see that a political party guilty of such heinous crimes is
not given registration and allowed to do politics in Bangladesh under the
banner of Islam.

Technically, the case of the petitioners rests in the ground that the
constitution of BJI is not in conformity with qualification clause and hit by
disqualification clause laid down under Articles 90B (1) (b) (ii) and 90C (1)
respectively of the RPO. Article 90(C)(1) of the RPO disqualifies a political
party from being registered if, amongst others, the objectives laid down in
its constitution are contrary to the Constitution of Bangladesh and there
are manifestations of discrimination regarding religion, race, caste,

language or sex. The objectives of BJI- constitution being thus violative of



the Constitution BJI stands disqualified to be registered as a political party
as per express provision of the RPO. The registration given to BJI as a
political party which was basically disqualified to be registered under law
is, therefore, void ab initio and liable to be struck down. More so, the
registration was given as of political expediency in order to ensure
participation in election of a major political alliance of the time which is
illegal and beyond power of the Election Commission.

Respondent No.1 (BJl) appeared and in the midst of hearing filed an
application praying for discharging the Rule on the ground that the Rule is
premature in that the issue of BJI registration is still in seisin of the
Election Commission and awaiting a decision to be given by the
Commission. Subsequently, however, BJl chose to contest the Rule on
merit and filed an affidavit-in-opposition. The BJIl in its affidavit denies in
material particulars all the allegations made against it by the petitioners.
The case of the BJI, as transpires from the affidavit-in-opposition and the
application as aforesaid, briefly, is that BJI, though a political party based
on Islamic values, operates within the purview of the Constitution and the
law of the land. BJI recognizes the legitimacy of the Republic and the
Constitution. BJI is ready to make its constitution compliant with the
registration requirements and in its bid to do so BJIl has been in constant
touch with the Commission and already brought about several
amendments in its constitution and the last one of the kind was submitted
with the Commission on 02.12.2012. The registration that was given to BJI
along with other political parties was a provisional/interim registration
which may be changed or cancelled by the Election Commission. The
provisional registrations were given on provisional constitutions as
permissible under Article 90D of the RPO. If BJI fails to comply with law
the Commission is well within its power to cancel its registration. The
Election Commission is still in seisin of the registration-issue of BJI and
yet to give its decision. The Rule, therefore, is premature and not
maintainable. Further case of BJl is that the writ petition was filed in 2009

on the basis of an outdated constitution of BJI published in November,



2009. The BJl-constitution has undergone four amendments thereafter. It
is an evolving document and the current constitution of BJI was published
in January, 2011. The petitioners are busybodies. They have filed the writ
petition mala fide to undermine BJl as a political party. Petitioner No.1
having failed to win any seat in the Parliament has filed the writ petition
against BJI only, notwithstanding the fact that many other political parties
with constitutions not compliant with law were given registration by the
Commission.

The Respondent No.4 (Election Commission) contested the rule by
filing an affidavit-in-opposition subsequently supplemented by two other
affidavits. The case of the Commission, in brief, is that the Representation
of the People (Amendment) Ordinance, 2008, was promulgated on
19.8.2008, making it obligatory for the political parties intending to
participate in the election to be registered with the Commission subject to
conditions laid down in Article 90B of the RPO. The BJI accordingly made
an application to the Commission on 20.10.2008 through its Secretary
General for registration. A Scrutiny Committee was formed for
examination of the documents submitted by the political parties seeking
registration. The Committee after scrutiny of the documents submitted by
the parties found, amongst others, some provisions of BJl-constitution
conflicting with the Constitution of Bangladesh. The matter was
communicated to BJIl. Legal Affairs Secretary of BJI came and deleted
some of them under his hands and promised the Committee that they
would drop the controversial provisions from the party constitution in their
next party council. BJI failed to submit amended copy of its constitution as
required. In view of the political situation prevailing at the relevant time
the Commission, however, granted provisional registration in favour of BJI.
Thereafter BJI in response to letters addressed by the Commission made
amendments in their constitution time to time and submitted the same in
July, 2009 and in July, 2010. The Scrutiny Committee was reconstituted
on 14.12.2011. By a letter dated 04.11.2012 the Commission requested
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dated 20.11.2012 asked for time till 05.02.2013 to submit amended
constitution. BJI, however, submitted a revised constitution on 02.12.2012.
Constitution of BJI submitted on 02.12.2012 was scrutinized by the
Scrutiny Committee of the Commission and findings of the Committee
were noted in a note-sheet for consideration and decision of the
Commission. The Commission has taken no further steps on scrutiny
report since the High Court Division has meanwhile taken over the issue
at the instance of the petitioners.

Mrs. Tania Amir, learned Advocate, appearing for the petitioners made
elaborate submissions on alleged departure of BJI from traditional Islam
and as follower of radical ideologies propagated by Wahhabis’ and
Maulana Maudoodi. She basically pointed out in so many words that the
traces of secular statehood in Islam as reflected in ‘Medina Charter’ in
which a secular, pluralist society on equal-right basis was established
under the leadership of Prophet Muhammad (pbuh) himself vis-a-vis the
political agenda and history of Jamaat, its role during liberation war,
involvement in different atrocities including heinous and inhuman offences
like genocide and crime against humanity. On that score only, as she
argued, BJIl has no moral right to do politics in Bangladesh. Back to the
technical questions of law Mrs. Tania Amir pointedly submitted that the BJI
constitution is inherently opposed to our Constitution, its preamble,
fundamental principles of state policy and our articles of faith enshrined
therein. As for the legal requirements for registration, she submitted that
BJI constitution is clearly in conflict with Articles 90B (1) (b) (ii) and 90C
(1) of the RPO which renders BJI ineligible for registration as a political
party. The Commission, she insisted, does not deny that the BJI
constitution is non-compliant with RPO-requirements but still then
registration was given understandably as of political expediency. She
contended that nothing, far less political expediency, could justify an
otherwise illegal act to be done or continued as such by a constitutional
authority like the Election Commission. The impugned registration thus

being ex facie and ab intio void is liable to be struck down.



Mr. Mohsen Rashid, learned Advocate, appearing for the Commission
did not dwell much on the question of eligibility of BJI to be registered in
terms of the RPO requirements. His contention is that the registration
given to BJl was not a registration pure and simple. It was given on
provisional basis on a provisional constitution as permitted under Article
90D of the RPO in order to meet the exigencies of time. Similar
registrations were given to all the political parties, religion-based or
secular seeking registration at the time. But the Commission has never
treated the same as final. It has been persistently pressing BJl by letters
to bring its constitution back into compliance of law and the Constitution or
otherwise to take legal consequence. BJl has responded and taken
positive steps from time to time, amended its constitution and lastly
submitted its third version on 02.12.2012. The same has been examined
by a Scrutiny Committee and findings arrived at by the Committee are
recorded to be placed before the Commission for a decision. Since the
matter has meanwhile come into consideration by the High Court Division
the Commission has postponed all further proceeding of the matter and
practically waiting for a decision from the Court. Confronted with the
question whether the Commission is enjoined with power to cancel
registration of a political party whose constitutional objective is found to be
contrary to Bangladesh Constitution, Mr. Rashid submitted that the
registration given was merely an ad hoc arrangement and never treated to
be final either by the Commission or by the concerned political party. The
process is still pending before the Commission and the Commission is
well within its power conferred by Section 21 of the General Clauses Act
to cancel or rescind the registration temporarily given on provisional
constitutions. Apart from the general power, he submitted, in view of the
insertion of Sub-Article 90H (f) in Article 90H of the RPO by a
subsequent amendment the Commission is now enjoined with power to
cancel registration of a political party on the ground that its constitutional

objective is contrary to the Constitution of the Republic.



Mr. Abdur Razzaque, learned Advocate, appearing for Respondent
Nos. 1 and 2 raised essentially four contentions, namely, a) that the writ
petition is premature and not maintainable b) that the petitioners do not
have any locus standi to file this case c) the BJI constitution is not
inconsistent with the Constitution or the law and d) that the RPO is
unconstitutional as it tends to hinder democratic process than promotes it.
The last contention, however, is not related to the issue at hand.

Mr. Razzaque tried to explain his first point by mention of the fact that
the law requiring registration of political parties underwent sudden and
drastic changes during the last Caretaker Government with the
introduction of stringent conditions difficult to be complied with within a
short span of time. The lawmakers, in anticipation of the difficulties,
brought further amendment in the RPO allowing registration on the basis
of provisional constitutions subject to certain conditions. Almost all the
political parties, including BJI, took the opportunity and got registration for
the purpose of election on the basis of provisional constitutions. Although
election was held the Commission did never abandon the issue. It has
been pursuing the matter ever since.

After the election was held, Mr. Razzaque submits, the Commission
sat on a meeting on the issue, found constitutions of at least thirteen
political parties, including Bangladesh Nationalist Party (BNP), Workers
Party, Jatio Samajtantric Dal (JSD) National Awami Party (NAP), Jatio
Party, Jamaat-e-Islami, Tarigat Federation, Zaker Party and Bangladesh
Khelafat Andolon non-compliant with the RPO. The Commission decided
to issue letters to them urging upon them to update their constitutions in
keeping with law. Pursuant to the decision the Commission issued letters
to BJI. And the BJI responded to the letters of the Commission positively
and thrice amended its constitution in order to update the same in line with
law and the Constitution. The last one of the kind was received by the
Commission on 02.12.2012. The Commission has never treated the
registration of BJI as final nor does the BJI treats it as final. Subsequently,
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of the parties which examined amended constitutions of BJI and recorded
its findings for consideration of the Commission. The proceedings before
the Commission had to be postponed on account of the pendency of the
present Rule.

Mr. Razzaque next submits that, the question of other parties apart,
the constitutions of three Islamist parties, namely, Tariqat Federation of
which petitioner No. 1 is the General Secretary and Petitioner No.14 is the
Publicity Secretary, Zaker Party, of which petitioner No.2 is the General
Secretary and of Bangladesh Khelafat Andolon were also found by the
Scrutiny Committee non-compliant with the RPO requirements but they
were given registration. Despite the fact that the parties of the three
leading petitioners stand on the same footing with BJI so far as
registration is concerned, they have filed the writ petition without saying a
single word about their own disqualifications. They have also not
mentioned the fact that Bangladesh Khelafat Andolon, an Islamist party,
whose constitution was found by the Scrutiny Committee to be violative of
both qualification and disqualification clauses of the RPO has also been
given registration by the Commission. The petitioners chose not to
challenge the registration of Khelafat Andolon either. This non-mention of
material facts, let alone the pick and choose made, he insisted, constitutes
gross suppression of material facts which is singly enough to render the
rule liable to be discharged. Mr. Razzaque, in support of his contention,
referred to the case of Dr. Mohiuddin Faruque v Bangladsh, 49 DLR (AD)
1; SP Gupta & others v President of India & others, AIR 1982 SC 149; Md.
Shajahan Santa v Bangladesh, 17 BLC 844 and KR Srinivas v. RM
Premchand, (1964) 6 SCC 620.

The third contention sought to be canvassed by Mr. Razzaque is that
the scrutiny committee subsequently formed for examining the party
constitutions examined the amended BJl-constitution submitted on
02.12.2012. The committee already submitted its report contained in
Annexure-27. In the report the committee found all the changes, except

one, brought in the original constitution acceptable as consistent with law



11

and the Constitution. It is against only one controversial area that the
committee opined that the BJI-constitution is still at variance with Articles
8,9,10, 11 and 12 of the Constitution which, he argues, is misconceived
and open to clarifications to be made before the Commission. The point
sought to be made by him, therefore, is that BJI constitution, by its latest
position, is no more inconsistent with the Constitution or the law.

In this case there is a co-mingling of a set of Muslim clerics, a number
of ordinary citizens and three members of Amra Muktijyoddhar Santan (an
organization composed of the children of the martyrs of the liberation war)
who conjointly brought the petition. More specifically, twelve petitioners
(Petitioner Nos. 1-11 and 14) are Muslim clerics and they professedly are
believers of traditional Islam which, according to them, is inherently
secular, tolerant, peaceful, non-sectarian, non-communal and non-
discriminatory. They, as opposed to Jamaat, are pro-liberation clerics.
Among them petitioner Nos. 1, 2, 3 and 14 are directly involved in religion-
based politics. Petitioner Nos. 1 is the Secretary General of Tariqat
Federation. Petitioner No.2 is the Secretary General of Zaker Party and
Petitioner No. 3 is the President, Sammilito Islamic Jote. Petitioner No.14
is the Publicity Secretary of Tarigat Federation. Records suggest that the
constitutions of the first two parties were found by the Scrutiny Committee
non-compliant with Article 90B of the RPO. They were given registration
by the Commission. Another Islamist party named Bangladesh Khelafat
Andolon constitution of which was found to be violative of both Articles
90B and 90C of the RPO was also given registration by the Commission.
There is no mention about the facts in the petition and the petitioners are
conspicuously silent about them.

Ten petitioners ie, petitioner Nos. 12-13, 15 and 19-25 are ordinary
citizens who did not disclose their special identity or special case as to
how they are concerned about the BJI registration. Petitioners Nos. 16-18
are members of “Amra Muktijyodhar Santan” who have not made out a
separate case of their own. They are unlikely to share the whole range of

sentimental grievances of the clerics. They being descendants of the
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victims of Jamaat’s atrocities during liberation war bear inborn hatred and
contempt for the party. They naturally are interested to see BJI is not
given registration as a political party and is not allowed to do politics in
Bangladesh.

With the above background the petitioners brought this petition in the
form of public interest litigation (referred to hereinafter as “PIL")
challenging the registration of BJI on the ground stated above.

From the sentimental point of view the case of the petitioners
obviously carries weight with the people in general. They having come to
court as petitioners of a legal action cannot unfortunately depend on mere
sentiment and must stand the test of law before being qualified as such.
Since the action brought by them is in the nature of PIL the test is still
stricter.

The PIL jurisprudence has developed over the decades essentially as
a mechanism for protection of basic human rights and fundamental
freedom of backward and underprivileged section of the people violated by
the state or its instrumentalities. Superior courts, in their anxiety to reach
justice to the backward and the underprivileged section of citizens
allowed, in fit circumstances, public spirited persons or organizations to
maintain action on a liberal view of standing and thus ensured them
access to justice. It is in the sense that the PIL owes its existence in the
privilege granted by the courts by an extended meaning of the traditional
rule of standing. Since PIL is an exception to the general rule of standing
the petitioners have to go through certain test based on some principles
developed over the decades, for example, the petitioner should a public
spirited person and must approach the court bona fide for public purpose.
There must exist ‘public injury’ or ‘public wrong’ resulting from actions of
the state or its instrumentalities sought to be remedied. The privilege
must not be allowed to persons or organizations approaching court with
ulterior motive for satisfying personal grudge, generating publicity or public

sensation. A brief account of the developments of PIL would be of use in



13

appreciating the competence of the petitioners as petitioners of a pro bono
action of the present kind.

In the United States, the country of the origin of the public interest
litigation, the public interest law gained currency in 1960’s and by
activisms of lawyers and various social action groups the frontiers of locus
standi has remarkably expanded with the resultant development of public
interest litigations covering multiple areas like minority rights, race and
gender relations, public health, environmental pollution, social
exploitations, consumer protection etc.

In 1970’'s England found a champion of public causes in Mr.
Raymond Blackburn, a former MP, who generated a considerable
expanding thrust in the rigid mould of standing by filing a series of cases
known as ‘Blackburn Cases’. The court heard Mr. Blackburn in those
cases filed challenging inaction of police in prosecuting gaming houses,
action of the government in joining European common market and for
enforcing public duty owed by the police and Greater London Council in
respect of exhibition of pornographic films. In all the cases the applicants,
though not aggrieved in the ordinary sense, were found to have locus
standi as they have “sufficient interest” in the performance of public duties.
By early 1980’s when the House of Lords was deciding the case of IRC v
Federation of Self Employed, (1981) 2 All E R 93, the court was insisting
only on ‘sufficient interest’ not on the applicant’s personal grievance.
Meanwhile Rules of the Supreme Court was introduced and the Supreme
Court Act, 1981 came into being in which liberalized rule of standing was
recognized.

In India Public Interest Litigation has attracted huge literature focused
by and large on public injury or public wrong affecting common man
specially the downtrodden, underprivileged and socio-economically
backward sections of the population. The basic concern that worked
behind development of the PIL in India is to see that huge number of its
population belonging to socio-economically backward strata, who are

neither aware of their constitutional or legal rights nor have the ability to
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afford the huge expense of litigations, get access to justice and do not
lose confidence in the rule of law. Articles 226 and 32 of the Indian
constitution which confer jurisdiction upon the High Courts and the
Supreme Court respectively to issue writs, orders, directions etc do not
contain the restrictive phrase ‘person aggrieved’ for filing writ or
constitutional petitions. Article 32 empowers the Supreme Court to issue
writ only for enforcement of fundamental rights. In  the peculiar
constitutional and factual background Supreme Court of India practically
initiated its contemporary journey in the area of public interest litigations
with the case of Mumbai Kamgar Sabha v Abdullah, AIR 1976 SC 1455,
wherein Krishna Ayre, J stated:

“Public interest is promoted by a spacious construction
of locus standi in our socio-economic circumstances and
conceptual latitudinarianism permits taking liberties with
individualization of the right to invoke the higher courts
where the remedy is shared by a considerable number,
particularly when they are weaker.”

The Supreme Court thereafter came down heavily in aid of the
downtrodden, backward and underprivileged sections of people and
allowed standing to public spirited persons and organizations as
petitioners seeking enforcement of fundamental and other rights of the
helpless victims of public wrong and public injury. Down the line came the
famous cases like People’s Union for Democratic Rights v Union of India;
Olga Tellis v Mombay Municipal Corporation; Vellore Citizen’s Welfare
Forum v Union of India; Bandhu Mukti Morcha v Union of India; Charanlal
Sahu v Union of India; MC Mehta v Union of India; Paramanand Katara v
Union of India; Banwasi Sheba Asram v State of UP and many others. All
these cases are someway or other relatable to right to life of the
vulnerable section of the population. In the People’s Union for Democratic
Rights v Union of India, (1982) 3 SCC 235, standing was allowed to a
public spirited organization on behalf of the laborers engaged in

construction works in the various projects connected with Asian
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Games,1892 complaining payment of wages less than what was minimum
permissible by law. While explaining the nature and scope of PIL,
Bhagwati, J stated:

“ We wish to point out with all the emphasis at our
command that public interest litigation which is a strategic
arm of the legal aid movement and which is intended to
bring justice within the reach of the poor masses ...is a
totally different kind of litigation ...it is intended to promote
and vindicate public interest which demands that violation of
constitutional and legal rights of large number of people who
are poor, ignorant or socially or economically disadvantaged
position should not go unnoticed and unreddressed.”

In Olga Tellis v Bombay Municipal Corporation, (1985)3 SCC 545,
Supreme Court allowed standing to journalist and social activists to
maintain petitions complaining plight of several slum-dwellers of Bombay
facing eviction and demolition of pavements. In Vellore Citizen’s Welfare
Forum v Union of India, (1996) 5 SCC 647, Supreme Court accorded
standing to a public spirited organization to vindicate rights of the victims
of tannery-pollution. In Bandhu Mukti Morcha v Union of India, (1984) 3
SCC 161, a letter addressed to the Supreme Court by a public spirited
organization complaining that several workers were kept as bonded
laborers in certain stone quarries was treated as a writ petition. In
Charanlal Sahu v Union of India, (1989) 4 SCC 286, Supreme Court, on a
PIL petition, provided immediate relief to the victims of Bhopal gas leak
tragedy. In a similar case, ie, in MC Mehta v Union of India, (1987) 1
SCC 395, on a PIL petition filed by a lawyer, Supreme Court granted
relief to gas leak victims of Shriram Fertilizer & Chemical Plant, Delhi. In
Paramanand Katara v Union of India, (1990) 1 SCC 613, Supreme Court,
on a PIL petition, issued direction to the Government that every injured
person brought for medical treatment should immediately be given
medical aid without waiting for police formalities. In Banwasi Sheba

Asram v State of UP, (1993) 2 SCC 612, on a PIL petition Supreme Court



16

granted relief to the Adibashi community and other backward section of
people using forest as their habitat and means of livelihood against their
eviction.

The Supreme Court while maintaining its main concern to reach the
poor and underprivileged through PIL, sometimes traveled beyond and
allowed standing to public spirited persons or organizations complaining
violation of constitutional and legal obligations affecting determinate or
indeterminate class of people irrespective of their socio-economic
background. In Communist Party of India(M) v Bharat Kumar, (1998) 1
SCC 2001, Supreme Court upheld the judgment of the High Court of
Kerala declaring “bandh” ordered and enforced by political parties illegal
as violative of fundamental rights of citizens. In Union of India v
Association for Democratic Reforms, (2002) 5 SCC 294, the question
raised was that whether a voter has the right to information regarding
assets and liabilities, educational qualification, involvement in offence, if
any, of the candidate seeking election. Supreme Court allowed standing
to an organization working in the field. In Bangalore Medical Trust v
Muddappa, (1991) 4 SCC 54, local residents approached the High Court
challenging allotment of a land earmarked in the development plan as
park to a private trust for construction of nursing home. The petition made
by the residents was allowed. Supreme Court upheld the judgment
passed by the High Court.

The case of SP Gupta v Union of India, AIR 1982 SC 149, (popularly
known as ‘Judges’ Transfer Case’) is the first leading decision of
Supreme Court on PIL. In this case Supreme Court entertained a petition
filed by some practicing lawyers challenging the constitutionality of the
circular issued by the Law Minister regarding transfer of the High Court
Judges and non-confirmation of the sitting Additional Judges of the High
Courts (at one stage the affected Judges joined the proceeding as
petitioners). Standing was allowed on the ground that the independence
of judiciary is a matter of grave public importance. While according

standing Bhagwati, J, stated:
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“There can be no doubt that the practicing lawyers have
a vital interest in the independence of the judiciary and if any
unconstitutional and illegal action is taken by the State or any
public authority which has the effect of impairing the
independence of judiciary they would certainly be interested
in challenging the constitutionality or legality of such action.
They had clearly a concern deeper than that of a busybody
and they cannot be told off at the gate.”
At the same time his Lordship expressed a note of caution in the
following words:

“‘But the individual who moves the court for judicial

redress in cases of this kind must be acting bona fide with a

view to vindicating the cause of justice and if he is acting for

personal gain or private profit or out of political motivation or

other oblique consideration the court should not allow itself to

be activised at the instance of such person and must reject

his application at the threshold.” (Emphasis added)
In Benazir Bhutto v Pakistan, PLD 1988 SC 416, Pakistan Supreme

Court held that as Article 184(3) is open-ended the proceedings could be
maintained by an individual whose fundamental rights are infracted or by a
person bona fide alleging infraction of the fundamental rights of a class or
group of persons as there is no rigid incorporation of the notion of
aggrieved party in art 184(3). In Darshan Masih v State, PLD 1990 SC
513, Pakistan Supreme Court entertained telegram as a petition for
enforcement of the fundamental rights of bonded laborers. Both Indian
and Pakistan Supreme Court, in extending traditional rule of standing,
obviously enjoyed the added advantage of the absence of the qualifying
phrase “person aggrieved” in their respective constitution. Whereas PIL
has come to stay, it has also suffered extensive criticism especially in
India for rampant misuse.

Clear reflection of the criticism is noticed in many of the later

judgments of the Indian Supreme Court in which it appears that the



18

Supreme Court has made an apparent shift from its earlier position and
followed a policy of restrictive interference. In Sachidanand Pandey v
State of WB, (1987) 2 SCC 295, Khalid, J, (in concurring the main
judgment) observed:

“My purpose in adding these few lines of my own is to
highlight the need for restraint on the part of the public
interest litigants when they move courts. Public interest
litigation has now come to stay. But one is led to think that it
poses a threat to courts and public alike. Such cases are
now filed without any rhyme or reason. It is, therefore,
necessary to lay down clear guidelines and to outline the
correct parameter foe entertainment of such petitions. If
courts do not restrict the free flow of such cases in the name
of public interest litigations, the traditional litigation will suffer
and the court of law, instead of dispensing justice, will have
to take upon themselves administrative and executive
functions.”

His Lordship further observed:

It is only when courts are apprised of gross violation of

fundamental rights by a group or class action or when basic

human rights are invaded or when there are complaints of

such acts as shocks the judicial conscience that the courts,

specially this court, should leave aside procedural shackles

and hear such petition and extend its jurisdiction under all

available provisions for remedying the hardship and miseries

of the needy, the underdog and the neglected.” (Emphasis

supplied)
In B. Singh v Union of India, (2004) 3 SCC 363, the Supreme Court
held:
“Public interest litigation which has now come to
occupy an important field in the administration of law should

not be ‘publicity interest litigation’ or ‘private interest
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litigation’ or ‘politics interest litigation’ or the latest trend
‘Paise Income Litigation’.  If not properly and strictly
regulated at least in certain vital areas or spheres and abuse
averted, it becomes also a tool in the unscrupulous hands to

release vendetta ... It cannot also be invoked by a person

or a body of persons to further his or their personal causes or

satisfy his or their personal grudge and enmity”. (Emphasis

supplied).

Back in Bangladesh, Article 102 of the Constitution, save in cases of
orders in the nature of habeus corpus and quo warranto, makes standing
available only to a “person aggrieved.” Article 102(1) of our constitution
empowers the High Court Division to issue directions or orders for
enforcement of fundamental rights on an application made by a person
aggrieved. Article 102(2) further restricts access to judicial review by
inserting the rider “if no other equally efficacious remedy is provided by
law.” With the peculiar jurisdictional restrictions Supreme Court of
Bangladesh did not lag far behind in its bid to reach justice to the poor and
the underprivileged in times of their need. Our Supreme Court responded
almost contemporaneously with the Indian Supreme Court in according
standing to citizens in matters of constitutional issues of grave importance.
In Kazi Mukhlesur Rahman v Bangladesh, 26 DLR (AD) 44, the
constitutionality of the Delhi Treaty of 1974 seeking to demarcate the land
boundary between Bangladesh and India in certain areas was challenged
by an Advocate as violative of his fundamental right. The Appellate
Division while maintaining his petition made the following observation:

“The fact that the applicant is not a resident of South
Berubai.or the adjacent enclaves involved in the Delhi Treaty
need not stand in the way of his claim to be heard in this
case. We heard him in view of the constitutional issue of
grave importance raised in the instant case involving an

international treaty affecting the territory of Bangladesh and
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his complaint as an Iimpending threat to his certain
fundamental rights...”

After Mukhlesur Rahman the noble journey just started, lapsed into
long slumber largely due to extra-constitutional interventions into the
constitutional order. Quite a long time thereafter the question of standing
again came up in 1990 before the Supreme Court. Bangladesh
Sangbadpatra Parishad (Bangladesh Sangbadpatra Parishad v
Bangladesh, 43 DLR (AD) 126) challenged an award passed by the Wage
Board. High Court Division refused to allow standing to the Sangbadpatra
Parishad. The Appellate Division upheld the finding of the High Court
Division and in contrast with Indian development, observed:

“In our constitution the petitioner seeking enforcement of
fundamental right or constitutional remedies must be a
‘person aggrieved’. Our constitution is not at pari materia
with the Indian constitution on this point. The Indian
constitution, either in article 32 or in article, 226, has not
mentioned who can apply for enforcement of fundamental
rights and constitutional remedies. The Indian courts only
honoured a tradition requiring that a petitioner must be an
aggrieved person. The emergence in India of pro bono
publico litigations, that is litigation at the instance of a public
spirited citizen espousing cause of others, has been
facilitated by the absence of any constitutional provision as
to who can apply for a writ.”

Series of cases followed after Sangbadpatra Parishad in which
standing was allowed to public spirited persons and organizations to
maintain petitions vindicating constitutional and legal rights relating to
health hazard, environment, flood control, unlawful detention and so on
among which the case of Dr. Mohiuddin Faruque v Bangladesh, 49 DLR
(AD) 1, is the leading and most comprehensive. In Mohiuddin Faruque

Appellate Division held:
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“...when a public injury or public wrong or infraction of

fundamental rights affecting an_indeterminate _number of

people is involved it is not necessary, in the scheme of our
constitution, that the multitude of individuals who has been

collectively wronged or injured or whose collective

fundamental rights have been invaded are to invoke the

jurisdiction under article 102 in a multitude of individual writ
petitions, each representing his own portion of concern. In

so far as it concerns public wronqg or public injury or invasion

of fundamental rights of an indetertminate number of people,

any number of the public, being a citizen, suffering the
common injury or common invasion in common with others
or any citizen or an indigenous association, as distinguished
from a local component of foreign organization, espousing
that particular cause is a ‘person aggrieved’ and has the
right to invoke jurisdiction under article 102.”(Emphasis
supplied)

The Appellate Division, alongside liberalization of standing rules for
public interest, formulated some guidelines for the High Court Division so
that its jurisdiction is not misused at the hands of unscrupulous litigants.
The guidelines are handed down by the Appellate Division in the following
words:

“The High Court Division will exercise some rules of

caution in each case. It will see that the applicant is, in fact,

espousing a public cause , that his interest in the subject

matter is real and not in the interest of generating some

publicity for himself or to create mere public sensation, that

he is acting bona fide, that he is not a busybody or an

interloper, that it is in public interest to grant him standing

and that he is not acting for a collateral purpose to achieve

a_dubious goal including serving a foreign interest.”

(Emphasis added)
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Down the line came the case of ETV Ltd. v Dr. Chowdhury Mahmud
Hasan & others, 54 DLR (AD) 130, in which standing was granted to two
professors of Dhaka University and the President, Bangladesh Federal
Union of Journalist to challenge the licensing agreement between the
Ministry of Information and one SM Mahmud and thereafter approval to
transfer the license to ETV (a private TV channel). The allegation was no
less than of tampering evaluation report by the official of the concerned
Ministry placing the one particular bidder from the rejected list to the top
and thereupon signing the contract with one private individual, not a
commercial enterprise, not participating in the bid, to install and operate a
private TV channel. This was treated by the Supreme Court to be a
desperate case of abuse of public office highly derogatory to the rule of
law affecting public interest. And the Supreme Court considered the
concern shared by three responsible citizens in this respect to be bona
fide and allowed standing to them to maintain an action pro bono publico.

With the progress of PIL in our jurisdiction, as in India, many publicity-
mongers, interlopers and ill-advised self seekers turned ambitious and
took up PIL as a tool for serving their hidden purposes. Thus PIL fell into
abuse at the hands of the unscrupulous litigants. In the background came
the case of Sayeda Rezwana Hasan (Unreported), Civil Appeal No. 200
of 2004 and NBR v Abu Saeed Khan (unreported), Civil Appeal Nos. 38-
39 of 2007. A plain reading of the aforesaid decisions in the above cases
suggests that the Appellate Division took serious notice of the persistent
misuse of court’s discretion in the name of PIL and in its anxiety tried to
bring the unbridled activism in the area into discipline by setting out
parameters to be followed. In Rezwana Hasan Appellate Division held that
filing of PIL is essentially meant to protect basic human rights of the
disadvantaged citizens and the High Court Division should guard that filing
of such petition does not convert into “publicity interest litigation” or
‘private interest litigation’. The case ofb NBR v Abu Saeed Khan (supra)
is the latest in the line in which Supreme Court took restrictive view in

granting standing for pro bono action. Here the petitioner, a freelance
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journalist, challenged an allegedly arbitrary fixation of tariff value and

imposition of supplementary duty thereupon on the SIM card/mobile

telephone connections thereby driving up the charge of phone connection

beyond the affordable capacity of the citizens. In this case the Appellate

Division has taken serious notice of the abuse of court process in the

name of PIL. SK Sinha, J, speaking for the court, made the following

observations:
“‘Nowadays, it is noticeable that a group of lawyers have
developed a tendency of filing PIL petitions on behalf of
persons or organizations challenging the propriety of the
Government in taking decisions relating to policy matters, its
development works, orders of promotions and transfers of
public servants, imposition of taxes and fixation of tariff value
by the authority for achieving dubious goal for generating
publicity for themselves or to create public sensation. The
High Court Division has been taking cognizance of those
petitions without looking at whether or not such petitions are
at all maintainable in the light of the principles settled by this
Division in Mohiuddin Faruqge, Professor Mozaffar Ahmed
and Syeda Rizwana Hasan...”

His Lordship further observed:
‘A person who has filed a petition for personal gain or for
private profit or personal propaganda or political motive or
any other extraneous considerations will not be
entertained...High Court Division does not have power to
take cognizance of any petition which trespasses into the
areas which is reserved to the executive and legislative by
the Constitution.”

In the aforesaid case Appellate Division found it expedient to outline
certain principles for the court to be followed and indicated certain areas to
which discretion of the court must be confined while taking cognizance of

a PIL petition. An abridged version of the principles is a) there is no scope
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in PIL for serving private or publicity interest or to attain dubious goal.
Therefore, bona fide of the petitioner in PIL is important. His bona fide
must be tested against the absence of the actually affected person. If no
satisfactory answer is given for non-appearance of the affected person the
petition may not be entertained b) policy decision of the Government,
development works, orders of promotion or transfer of public servants are
not open to challenge in PIL c¢) PIL is essentially meant to protect the poor
and disadvantaged who are unable to reach the court by reason of their
poverty or other constraints. The areas of PIL ,activity as the Appellate
Division has specially identified are: cases of child abuse, non-payment of
minimum wages, exploitation of casual workers, custodial torture or death,
violence against women and children, environmental pollution and
disturbance of ecological balance, drug and food adulteration.

A plain reading of the leading cases of different jurisdictions suggests
that the basic thrust of PIL has always been to protect fundamental
freedom and basic rights of the backward and less fortunate section of
the people but at times PIL surpassed its narrow frontiers and developed
in other dimensions of public causes. Thus Superior courts in
appropriate cases found it proper to allow standing to individuals having
sufficient interest to maintain action treating constitutional questions of
grave importance or gross and manifest abuse of public office which
shocks public conscience. In the ever evolving trend of PIL pro bono
cases have, save in cases of misuse, consistently followed certain
common principles. Courts have always insisted on existence of either a
public or private wrong or injury suffered by any determinate or
indeterminate class or group of persons or individuals; the wrong or injury
must result from an act or omission of the state or of a public authority
done in violation of their legal or constitutional obligations; any member
of public approaching court must have sufficient interest and must be
acting bona fide. Extreme caution is taken to prevent mere busybodies or

persons coming to court with ulterior motive for satisfying private or
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publicity interest or persons coming for satisfying personal grudge or
enmity.

Since the concept of ‘public wrong’ or ‘public injury’ and ‘private
wrong’ or ‘private injury’ has assumed technical meanings in PIL
literature those concepts must of necessity be seen in that context.

Public wrong or public injury has assumed a distinctive meaning in
PIL as against private wrong or injury. Every wrong or injury is not a
public wrong or injury in PIL sense. Public wrong or injury as opposed to
public sentiment, emotion or curiosity is relatable to public interest. Public
interest is nowhere defined in our Constitution or General Clauses Act. In
Stroud’s Judicial Dictionary ‘public interest’ is defined as follows:

“‘Public Interest” A matter of public or general interest
does not mean that which is interesting as gratifying curiosity
or a love of information or amusement; but that in which a
class of the community have a pecuniary interest or some

interest by which their legal rights or liabilities are affected.”

(Emphasis supplied)

It follows from the definition of public interest given by Stroud that
public wrong or injury is relatable to act affecting legal right or liabilities of
the public which means violation of legal rights or obligations of a
community or class. PIL, however, remained no more confined to cases of
violation of legal rights or liabilities in their strict sense. It was also
available in cases involving constitutional questions of grave importance
or gross abuse of power by the state or public authorities affecting people
in general.

The concept of public as against private wrong is more succinctly
stated in SP Gupta. In SP Gupta Bhagwati, J, observed that if any specific
injury or wrong suffered by a determinate class or group of persons
resulting from an act of the state or public authority done in violation of its
constitutional or legal obligation it is a ‘private wrong’ or ‘private injury’
specified as against the affected individual or the determinate class or

group of persons. Since the injury to life, liberty, body or property is
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specific injury meted out to an individual or determinate class or group of
persons remedy lies in traditional adversarial system. Any of the affected
individual or group of individual or any member of the public acting bona
fide can maintain an action for the affected persons if they are unable to
approach the court by reason of their social, economic or other
constraints. But if any act of the state or any public authority done in
violation of constitutional or legal obligation which causes injury or wrong
to the public in general and there is no specific injury as against any of
the affected persons the injury or wrong is a ‘public injury’ or ‘public
wrong’. In such circumstances any member of public acting bona fide and
having sufficient interest in seeking remedy can maintain an action.

The Muslim clerics are certainly respectable persons in the society
and their long ideological struggle against BJl as a party allegedly
pursuing radical Islamist agenda in politics and contempt for them
especially on account of their hateful role during liberation war may be
appreciated. Their grievance against registration of Jamaat and its politics
in Bangladesh is also shared by the people in general. The three
petitioners belonging to Amra Muktijyoddhar Santan as well as other
children of the martyrs of liberation war deserve and indeed enjoy highly
compassionate and respectful attention of the whole nation. None can
afford to demean or belittle their personal sufferings and their concern
against the registration given to BJl as a political party and thereby
allowing them to do politics in Bangladesh. But unfortunately for both the
groups of petitioners, law is blind and since they have resorted to law they
must take in good grace the technical language of law even if unkind.

Reverting to the case, the statements made in the writ petition clearly
indicate that the twelve leading petitioners as Islamic clerics belong to
traditional school of Islamic thoughts and ideologies while BJI, according
to them, pursues radical ideologies of Maulana Maudoodi and Wahhabism
which pursues radicalism, extremism and militancy not approved by Islam.
This ideological disapproval of the petitioners virtually turned them hostile

to BJI. Especially for petitioner Nos. 1, 2, 3 and 14 their conflicting
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religious ideologies with BJI have received an added dimension from their
political opposition to them. It is also not difficult to infer that the above
four leading clerics conceived the idea of fighting BJI in court and in their
bid to give their move a label of bona fide organized eight other clerics
belonging to their ideologies and they again conjointly made ten of their
own men having no special identity to join them as petitioners. The three
members of Amra Muktijyoddhar Santan who joined the petition seemingly
lent their names on persuasion out of their inherent hatred to Jamaat.

There is nothing on records to show that they or any of the petitioners
are public spirited persons and working in the legal field to vindicate public
causes. Their apparent grievance against registration of BJI is merely
sentimental not legal. Mere sentimental grievance or injury, however
genuine or grave, does not confer standing in law to maintain pro bono
action. Technically, the petitioners are not public spirited persons and
have practically come to court (in the language of law) with ulterior motive
obviously to satisfy their grudge against an old enemy. Furthermore, the
petitioners did not disclose anywhere in their petition that the parties of
petitioner Nos. 1, 2 and 14 participated in the same registration-race with
BJI with similar non-compliant constitutions and obtained registration as
political parties exactly as was done by BJIl. They did not also mention the
fact that Khelafat Andolon, another Islamist party suffering no less
disqualification than BJI, also got registration at the same time. The
petitioners did not challenge their registration either. The conspicuous
silence of the petitioners on the above facts amounts to suppression of
material facts on the one hand and signifies that they have not come with
clean hands on the other which is the basic foundation of PIL. It is,
therefore, not difficult to conclude that the petitioners seriously lack in
bona fide so as to qualify as such to maintain a pro bono action.

Next comes the question of ‘public wrong’ or ‘public injury’ or ‘private
wrong’ or ‘private injury’ suffered by any determinate or indeterminate
class or group of persons resulting from violation of the constitutional or

legal obligations by the state or any public authority. The public or private
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wrong as discussed above are essentially relatable to act violative of or
derogatory to public interest which means that the act must adversely
affect public interest or there must be manifest abuse of public office so as
to create a public wrong strictly in its technical sense, affecting the people
in general.

In the instant case there is nothing on records to show that there is
existence of any public wrong or injury in their technical sense or there is
any occasion for people determinate or indeterminate in number to suffer
any wrong, public or private, on account of violation of any constitutional
or legal obligations by the state or any public authority.

Here in this case, as indicated in the petition and other materials on
records, Election Commission as a constitutional body, propelled by mixed
thrust of law and policy, having been confronted with difficulty to reconcile
strict compliance of newly made registration law and the mounting
pressure for holding the election with participation of all the political
parties and alliances allowed registration to a good number of political
parties including BJI on the basis of their provisional constitutions not fully
compliant with law. The election was thus held with participation of all the
political parties and alliances and democracy was restored. After the crisis
was over the Commission took steps for review of registration and has
been insisting on compliance of the party constitutions with the registration
law. The registration so given by the Commission at a crisis moment
without strict adherence to law cannot, by any stretch of imagination,
cannot be said to have resulted in ‘public injury’ or ‘pubic wrong’ let alone
suffered by any determinate or indeterminate number or group of people
so as to justify pro bono action.

Seen in the light of what has been discussed above | have no
hesitation to say that the writ petition is not maintainable as pro bono
publico for the precise reason that there is no ‘public wrong’ or ‘public
injury’ in their technical sense, resulting from the registration of BJI, let

alone, suffered by any determinate or indeterminate group or class of
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people and that the petitioners’ are not public spirited persons and their
bona fide is tainted with grudge and hatred.

A question may and indeed was faintly raised that three of the
petitioners (members of Amra Muktijyoddhar Santan), in response to a
general notification issued by the Commission in pre-registration days,
lodged (along with a good number of other social organizations) formal
protest against probable registration of Jamaat, therefore, they may be
treated as ‘persons aggrieved’ if not qualified to maintain pro bono action
and the petition may be treated as a regular writ petition. The answer is
latent in the discussions made above in that one who does not fit in the
flexible mould of standing rule cannot fit in the rigid mould. Nevertheless,
for argument’s sake if the petition is treated as a regular writ petition can
the petitioners be treated as ‘persons aggrieved’ as contemplated under
Article 102(2) (a) of the Constitution which necessarily means they must
be persons against whom a decision or order has been passed which has
affected their right, liberty or interest recognized by law. Mere protest
raised against a possible decision of a public authority does not ipso facto
qualify the protesters as persons aggrieved. In Ex parte Sidebotham
[(1880) 14 Ch.D.458] James, LJ, stated:

“The words ‘person aggrieved’ do no really mean a man who
is disappointed of a benefit which he might have received if
some other order has been passed. A ‘person aggrieved’
must be a man who has suffered a legal grievance, a man
against whom a decision has been pronounced which has
wrongfully deprived him of something or wrongfully refused
him something , or wrongfully affected his title to something.”

A comparatively liberal view of the expression ‘person aggrieved’ was
taken in the case of Atforney General of Gambia v Pierra Sarr N'Jie
[(1961) 2 All E R 508] wherein Lord Denning stated:

“(T)he words ‘person aggrieved’ are of wide import and
should not be subjected to a restrictive interpretation. They

do not include, of course, a mere busybody who is interfering
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in things which do not concern him; but they include a
person who has a genuine grievance because an order has
been made which prejudicially affects his interests.”

This again does not come in aid of the petitioners for every interest
does not confer locus standi upon a person to invoke the power of judicial
review. The word ‘interest’ is used in qualified sense under law. Any
person aggrieved can maintain an action but any person interested may
not have locus standi to file a petition. Thus, a person who has
purchased a property subsequent to filing of the petition may, at best, be
called a ‘person interested’ but not a ‘person aggrieved’ inasmuch as no
right or title to the property vested in him on the date of filing the petition.
Similarly a person annoyed or hurt or even shocked by any act of an
authority may not be a ‘person aggrieved’ in the technical sense. Although
conceptually the expression ‘person aggrieved’ cannot be fit in a straight
jacket there has been a lose but consistently followed parameter of the
phrase. In the landmark case of Jashbhai Motibhai v Roshan Kumar
reported in (1976) 1 SCC 671, Supreme Court of India described ‘person
aggrieved’ as person whose legal right has been infringed or who has
suffered legal wrong or injury in the sense that his interest recognized by
law has been prejudicially and directly affected by an act or omission of
the authority. It is, therefore, a logical fallacy to suppose that persons
who do not stand the test of liberal rule may stand the rigid rule of
standing as contemplated under Article 102(1) (a) of the Constitution.

Next and possibly the most important point in this case is whether
the rule is premature. It appears from the annexures referred to by Mr.
Razzque that the Commission addressed series of post-registration
communications to BJl asking the latter to update its constitution in
keeping with the requirement of law. Letters issued by BJIl in response
indicate that BJI took positive steps towards updating its constitution so
that it may be acceptable to the Commission. Records suggest that the
registration given on provisional constitution is not treated to be final by

any of the parties to the registration and ever since the registration BJI
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brought about three amendments in its constitution in their bid to make it
compliant with law. The last such amendment appears to have been
submitted by BJI and was received by the Commission on 02.12.2012. It
further appears that the Scrutiny Committee originally formed for scrutiny
of the party constitutions was subsequently reconstituted and the
reconstituted Scrutiny Committee meanwhile scrutinized the BJI
constitution as amended and noted its comments in a note-sheet to be
submitted for decision of the Commission.

Affidavit-in-opposition and the supplementary affidavit submitted on
behalf of the Commission clearly suggest that the Commission has been
pursuing the matter ever since the days of registration and in its efforts to
bring the party constitutions back on compliance with law it has
addressed, amongst others, series of letters specially to BJl over the
years. BJI also responded positively, albeit, not convincingly, and
amended its constitution thrice and submitted the same with the
Commission in 2009, 2010 and 2012. The Commission also admits that it
has received the last amendment of BJI constitution on 02.12.2012 which
has already been scrutinized by the reconstituted Scrutiny Committee and
findings thereon given by the Committee to be placed before the
Commission. Clear case of the Commission is that due to pendency of the
instant rule before the High Court Division they could not further proceed
with the matter. Therefore, the case of BJI that the Commission is still in
seisin of the matter is established on admission by the Commission itself.

Mr Razzaque submits that judicial interference in a premature stage
did never find favour with the superior courts and the practice was
consistently disapproved at least as a matter of policy. He lends support to
his contention from the cases of Kazi Mukhlesur Rahman v Bangladesh,
26 DLR (SC) 44, Ashutosh Chakma v RAJUK, 60 DLR 273 and the case
of Kunda S Kadam v KK Soman, reported in AIR 1980 (SC) 881.

None of the cases is found to be exactly on point except Kunda S
Kadam. In Kunda S Kadam an in-service employee of Bombay Municipal

Corporation applied for the post of Deputy Municipal Commissioner of the
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same Corporation with the recommendation of the Public Service
Commission. While the name was under consideration by the Bombay
Municipal Corporation for appointment a writ petition was filed by the
respondent Nos. 1 and 2 challenging the recommendation itself on the
ground that the applicant did not fulfill the required statutory qualifications.
Bombay High Court took the view that the applicant did not possess one
of the qualifications required for appointment and quashed the
recommendation. Supreme Court set aside the judgment of the High
Court. Speaking for the Court Krishna Ayre, J, observed:
“‘We consider that the time has not arrived for the court to
adjudicate upon the merit and that the writ petition itself was
premature... It was open to the Municipal Corporation to
accept or not to accept the recommendation...We are not
called upon to state what the powers of the Corporation in
such a situation are. It was also open to the State
Government even if the Corporation had made an
appointment to confirm or not to conform it depending on its
own view of the matter. We mention all this only to emphasize
that it was too early for the writ petition to be entertained and
decided on merit.”

The view taken by Ayre, J is representative of the common law
policy of non-interference with acts, decisions and omissions of public
authorities when there is availability of alternative remedy-a principle,
which is consistently followed by the courts of this sub-continent, a fortiori,
if the matter is already pending before any administrative forum. The
underlying principle is that-"a person cannot pursue two parallel remedies
in respect of the same matter at the same time’.

In our jurisdiction this is not only a rule of policy but a rule of law
enshrined in Article 102(2) (a) of the Constitution. The rider, ‘if satisfied
that no other equally efficacious remedy is provided by law’ ingrained in
the Article has made the power of judicial review subject to availability of

other and equally efficacious remedy. As to whether a particular remedy
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provided by statute is equally efficacious or not is a matter to be decided
from case to case. There is a long line of cases decided on the point of
which, Srivastava KK v Bhupendra Kumar Jain, (1977) 2SCC494, Sree
Ramdas Motor Transport Ltd. v Tadi Adhinarayana,(1997) 5 SCC 446 and
the State of Punjab v Punjab Fibres Ltd. (2005) 1 SCC 604 are but few.

In Srivastava KK v Bhupendra Kumar Jain, (1977) 2SCC494,
validity of the election of Madhya Pradesh Bar Council was challenged
before the Election Tribunal. During pendency of the trial the petitioner
approached the High Court under Article 226 of the Constitution and
obtained an order. Supreme Court set aside the decision with the
observation, inter alia, that when election petition covering the same
subject-matter was actually pending the High Court should not have
entertained the petition. The Supreme Court described the interference as
mis-exercise of the power of judicial review.

In Sree Ramdas Motor Transport Ltd. v Tadi Adhinarayana,(1997) 5
SCC 446, a petition under Sections 397 and 398 of the Companies Act
alleging oppression of minority shareholders and mismanagement of the
company affairs was filed in the Company Law Board. During pendency of
the application a petition under Article 226 of the Constitution was filed
seeking direction to the Central Government to investigate into the
allegations against management by the CBI. High Court issued direction
as prayed for. Supreme Court set aside the direction and observed that
where statutory remedies were available and the matter was pending the
High Court ought not to have passed the order.

In the State of Punjab v Punjab Fibres Ltd. (2005) 1 SCC 604, an
assessee challenged the assessment before the Sales Tax Tribunal and
the appeal was pending. During pendency of the appeal the assessee
filed petition under Article 226 of the Constitution. Supreme Court held that
the petition would not lie.

Unless under exceptional circumstances, the rule of exhaustion of
alternative remedy is strictly insisted by the superior courts. There is an

unbroken chain of cases decided in different jurisdictions in which the
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petitioner directly approaching the court without availing alternative
remedy were refused relief. Power of judicial review invoked while there
were proceedings pending before any administrative forum or tribunals
met the same fate with still stronger disapproval. The instant case is no
exception to the general rule and seems to be worse than others as the
petitioners approached the court with questionable standing as well as
while the registration process/proceedings is still pending for disposal and
before no less an authority than a constitutional body like Election
Commission. It follows, therefore, that on the admitted facts the
registration process is still pending before the Commission for final
decision and, thus, | have no hesitation to say that the writ petition is not
maintainable as being premature.

This apart, Mr. Razzaque pointed out that if a defect is subsequently
cured judicial review does not lie as the court does not answer merely
academic questions. BJIl, according to him, having cured the
inconsistencies in its constitution by subsequent amendments adjudication
upon the rule is tantamount to mere academic exercise. He lends
support to this contention from the cases of Anwar Hossain v Mainul
Hossain, 10 MLR (AD) 319 and State of Hariana v Krishna Rice Mill,
(1981) 4 SCC 148. In Anwar Hosain subsequent withdrawal of the
impugned order was held by the Appellate Division to have made the writ
petition infractuous which necessarily means that subsequent curing of the
defect affects the maintainability of the writ petition. The Hariana case of
Indian jurisdiction appears to be distinguishable and does not apply to the
present case. As for the principle canvassed, | find no controversy. But in
the instant case the Commission nowhere admitted that the defects in the
BJI constitution has been cured in the sense it is meant by the Appellate
Division. The contention of Mr. Razzaque, therefore, is devoid of
substance.

Mrs. Tania Amir, however, raised technical question of law suggesting
that there cannot be anything pending as claimed by the contesting

respondents. The precise point she raised is that there is sharp difference
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between qualification clause and disqualification clause of the RPO. And a
political party disqualified from being registered from outset cannot be
registered. Any registration given to such a party under whatever pretext is
void ab initio and non-est. That which is not in existence in the eye of law
cannot be pending and by parity of reasoning the Commission’s efforts all
these years, as she maintained, to bring back BJI constitution into
compliance with law is nothing but flogging a dead horse. Therefore,
nothing remains before the Commission so as to say that the writ petition
is premature. Mrs. Tania Amir tried to defend maintainability of the rule on
the contention that the RPO does not empower the Commission to cancel
the registration on the ground that ‘the party-constitution is contrary to the
Constitution of the Republic’. She finally posed a question whether a
constitutional authority can do an act in violation of law under the guise of
political expediency. The points raised appears to be vital but none of
them is properly mooted in the petition nor any informed argument
addressed from any of the sides. Be that as it may, the points can hardly
be overlooked.

As for the first point, | do not find any substance. The reason being
that an act of a public authority, though can be ultra vires and thus void or
for that matter void ab initio, cannot be void or void ab initio in the sense
that it is stillborn admitting of no reopening by the authority that passed it.
The argument is jurisprudentially wrong and seemingly imported_from the
law of contract. No party is bound by a void contract and by the same
token no declaration of invalidity of a void contract is necessary as either
party can refuse to be bound by it without any adverse consequence
ensuing. In public law domain the case is different. If any public authority
passes any order, for example, grants any license, lease or registration in
exercise of statutory power there is no scope for avoiding the same except
by intervention of court regardless of the fact that it is given in violation of
qualification or disqualification clause or that it is contrary to the
Constitution. It is never stillborn in the sense it is canvassed. If the public

authority in exercise of its statutory discretion falls foul of due process of
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law affecting merit of the decision, or acts on irrelevant and extraneous
considerations, takes into consideration inadmissible or void document or
acts on misconstruction of law and thereupon takes a decision the same
is ultra vires and amenable to judicial review. Unless it is turned down by
a competent court the decision is not void or void ab initio and operates
with all the consequences of a valid act. Even in case of total lack of
jurisdiction (coram non judice), mala fide or malice in law where the
action taken by the public authority is generally considered to be a nullity
and no decision in the eye of law the same is still not void or void ab initio
and need be challenged by an appropriate person in an appropriate
proceedings and in appropriate time for declaring the same null and void.
Before such a declaration is made by a competent court or authority action
taken by any public authority cannot be presumed to be dead or non-est
and it operates in full force. The underlying principle is that there is a
presumption of validity of acts of the Government or of public bodies and
secondly, a subject cannot afford to ignore the will of the sovereign.

The position is well expressed in the impressive words of Lord
Radcliffe appearing in Smith v East Elloe Rural District Council (1957) AC
736, 739, which read: “...an invalid order bears no brand of invalidity on its
forehead. Unless the necessary proceedings are taken at law to establish
the case of invalidity and to get it quashed or otherwise upset, it will
remain as effective for its ostensible purpose as the most impeccable of
orders.” In Ridge V Baldwin [1963] 2 ALL E R 66(HL), Lord Morris said, “
a void order carries a presumption of validity unless it is declared invalid
by the court, and in this sense an administrative act, however invalid, is
merely voidable.”

The registration thus given on a document even if inconsistent with the
Constitution does not per se render the same void and non-est so as to
say nothing is pending before the Commission or that the rule is not
premature.

The question that seemingly weighed much in the mind of the

petitioners and persistently hammered by Mrs. Tania Amir before us is
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whether a constitutional authority can give registration to a political party in
violation of law under any pretext especially under the pretext of political
expediency. The contention raised seems to me to be too technical and
proceduralist in approach to fit in any accepted canon of interpretation of
law. Infinite variety of human conditions and exigencies hardly admit of
any uniform rule to regulate all possible human conduct and exigencies so
is the case with interpretation of law. Strict literalism in interpretation of
law, therefore, is gradually being replaced by purposive interpretation
intended to carry out the objective of law tampered with rule of expediency
and public policy. Instances are not rare where strict adherence to law
were sacrificed to the greater public causes according as the situation
demanded. Mrs. Tania Amir's insistence on the technicality of law was
curiously divorced from the reality on the ground in which the Commission
had to work for holding a general election and restore democracy, the
crying need of the time. What Mrs. Tania Amir tried to suggest is that the
nature and degree of disqualification suffered by Jamaat was
distinguishable and enough for refusing registration but the Commission
allowed registration as of political expediency.

Here again her argument is too simplistic and unsound. Before | go
into the point a number of articles of the RPO having direct bearing upon
registration of political parties may aptly be quoted.

90A. For the purpose of this Order, any political party willing
to participate in election under this Order shall be
registered with the Commission subject to the conditions
laid down in Article 90B.
90B. (1) for the purpose of registration under Article 90A,
every political party shall-

(a) fulfill one of the following conditions, namely,-

(i) secured at least one seat with its electoral
symbol in any parliamentary election held since

the independence og Bangladesh; or



(ii)

(iii)
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secured five percent or total votes cast in the
constituencies in which its candidates took part
in any of the aforesaid parliamentary elections;
or

established a functional central office, by
whatever name it may be called, with central
committee and district offices in at least ten
administrative districts and offices in at least in

fifty Upazilas or metropolitan Thanas; and

(b) in addition to complying with the terms and conditions

referred to in clause (1), shall have the following specific

provisions in its constitution, namely-

(iv)

(vi)

to elect the members of the committees at all
levels including members of the central
committee;

to fix the goal of reserving at least 33% of all
committee positions for women including the
central committee and successively achieving
this goal by the year 2000;

to prohibit formation of any organization or body
as its affiliated or associated body consisting of
teachers or students of any educational
institution or the employees of labourers of any
financial, commercial or industrial instituting or
establishment or the members of any other

profession;

Explanation: - Nothing shall be construed to

prevent-

(a) the teachers, students, employees or
labourers from organizing independently in their

respective fields of forming association, society,
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trade union etc. and exercising all democratic
and political right; and

(b) individuals, subject to provisions of the
existing law, to be a member of any political

rights; and

(vii) to finalize nomination of candidates by central
parliamentary board of the party from the panels
prepared by members of the ward, Union,
Thana, Upazila or District committee, as the

case may be, of the concerned constituency.

(2) If an independent member of parliament joins any
unregistered political party, the fact of his joining alone
shall not qualify that party for registration with the

Commission.

90C. (1) A political party shall not be qualified for
registration under this chapter, if-

(a) the objectives laid down in its constitution are
contrary to the Constitution of the People’s
Republic of Bangladesh; or

(b) any discrimination regarding religion, race,
caste, language or sex is apparent in its
constitution; or

(c) by name, flag, symbol or any other activity it
threatens to destroy communal harmony or
leads the country to territorial disintegration; or

(d) there is any provision in its constitution for the
establishment or operation of any office, branch
or committee outside the territory of

Bangladesh.
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(2) No political party shall be registered under a name ,
under which another political party has already been

registered:

Provided that where more than one party apply
for registration with the same name and no party
has already been registered under such name,
the Commission may, after giving the parties
reasonable opportunity of being heard, register

any of the parties with such name.

(3) The Commission shall not register any party banned

by the Government.

90D. Any political party complying with the conditions laid
down in Article 90A and Article 90B and not
disqualified under Article 90C may apply for
registration in the prescribe manner under the
signature of its chairman and general Secretary or

any other person holding equivalent rank:

provided that the Commission may allow any political
party to apply for registration which has a provisional
constitution containing provisions as specified under
sub-clause (b)(i), (b)(ii), b(iii) and (b)(iv) of Clause (1)
of Article 90B as well as complying with provisions
under Article 90C along with a resolution of the
highest policy-making body of the party, by whatever
name it may be called, to the effect that the party
shall submit a ratified constitution within six months

from the date of first sitting of the ninth parliament.

A plain reading of the registration law provided in Articles 90A, 90B,
90C and 90D of the RPO quoted above does not suggest that there was
any scope for the Commission to give separate treatment to any political

party on the basis of degree of disqualifications. So far as registration is



41

concerned violation of Article 90B is as good as violation of Articles 90C
(1). Registration may equally be refused for violation of any of the
conditions required to be fulfilled for registration under any of the articles.
In practice many of the political parties seeking registration at that moment
were at fault. Question of legal competence apart, any attempt to pick and
choose by the Commission in terms of degree of disqualification at the
material time was well-nigh impossible, without jeopardizing the main
objective it was striving to achieve.

It is fairly deducible from judicial notice as well as from the facts on
records and arguments addressed that Jamaat was an important
component of a major political alliance of the time. Side by side pressure
for holding election with participation of all the political parties and
alliances was mounting. The law with stringent conditions for registration
was meanwhile introduced which could hardly be fulfilled without a certain
amount of time. The election was meanwhile long delayed and popular
demand was to hold election and restore democracy as soon as possible.
The country was run by a crisis government and the emergency
proclaimed earlier was still continuing. Confronted with difficult choices to
be made during a crisis time the Commission chose to discharge its
overriding obligation to restore democracy and constitutionalism in the
country by holding a general election with participation of all political
parties and alliances downplaying for the time being the technicalities of
law. The decision of the Commission was clearly taken as of public policy
which may be explainable upon rule of expediency not on political
expediency as indicated by Mrs. Tania Amir.

The case of the petitioners indicating Jamaat’s involvement in
religious extremism, fanaticism or militancy culminating in modern-day
jihad sounds alarming and undoubtedly poses  serious threat to
Bangladesh as a democracy founded on the principles of secularism,
nationalism, socialism and over and above popular sovereignty. This anti-
state agenda of Jamaat is claimed to be age-old and nothing new. In that

view it is difficult to follow why the petitioners specially the clerics chose
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not to play any tangible role against such potential menace designed and
harbored by a group of people under the banner of Islam and/or a political
party and why after so long years they woke up late in 2009 to ventilate all
their concern and grievances, that too in court, having had hardly or no
jurisdiction to adjudicate the matter, leaving aside the administration and
the successive governments of the country.

As for the question of Jamaat's reprehensible role in our war of
liberation and by the same token losing moral right to do politics in
Bangladesh, there would, to my mind, be scarcely anyone here to say
otherwise or not to share the sentiment. Unfortunately, law does not allow
us to make any declaration to the deprivation of right or interest of any

person or body merely on the basis of moral disentitlement.

The next contention of the petitioners was that the RPO does not
confer upon the Commission to cancel registration on the ground that
party-constitution is contrary to the Constitution of the Republic suggesting
thereby that judicial review is maintainable. The Commission does not
say that it is powerless nor is there any law that expressly bars the
Commission to entertain the matter. Rather the Commission’s case is that
the registration given to BJl is provisional not final and it is yet to decide
the matter. BJI itself does not deny the position. |, for myself, have
already held that the same issue is pending before the Commission for its
decision. More importantly, this Division is the appellate forum for any
possible cancellation of registration of a political party. At this stage
embarking upon an inquiry into the power of the Commission to cancel
registration of a political party is uncalled for and is tantamount to usurping
the power of a constitutional body without due deference to its jurisdiction.
Furthermore, this admittedly not being a case of registration simpliciter
and a case of registration provisionally or temporarily given the
Commission, if necessary, might see its power lying in its general power to
rescind without reverting to the ‘cancellation clause’. It is neither
necessary nor expedient, at this stage, to lose confidence in the wisdom of

a co-ordinate branch of the Government. | would only conclude, if | may,
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by saying that the reply given by Mr. Mohsen Rashid to a question of the
kind appears to me to be sound.

Another question mooted during hearing as to whether the
Commission can receive ratified constitution submitted by a political party
beyond time. It is difficult to explain the question upon any sound
proposition of law. If any law requires a party to submit certain document
within certain time for confirmation of any interim relief earlier given can it
be construed to mean delayed submission of document cannot be
received? In absence of any contrary intention appearing in law, such
interpretation of limitation clauses is bound to lead to absurdity. Firstly
because, the authority in seisin of the matter in such cases will find itself
bereft of evidence as to time the document was filed. Secondly, it would
be difficult for the authority to take action on the delayed filing, if the law so
requires. The question seems to me not well-mooted on law.

For all the reasons stated above | am constrained to hold that this writ
petition is not maintainable. But at the same time one thing hardly escapes
sight, that is, the issue of registration of BJI is long lingering for a good
length of time which may fairly be called undue. This does not seem to be
befitting for the Election Commission. It is difficult to be at one with the
Commission when it says that the issue could not be disposed of due to
pendency of this rule before the High Court Division. The Commission, in
the peculiar circumstances, could have made appearances in the rule and
take steps for early disposal. The Commission instead sat idle on the
issue and virtually allowed the matter to be dragged years together and at
the hearing stage appeared before this court only when direction issued
from this court so to do.

In view of the peculiar facts and circumstances of the case, | am of the
opinion that ends of justice would be met if | dispose of the rule with
direction to the Election Commission to dispose of the registration issue of
Respondent No.1 ie, the Bangladesh Jamaat-e-Islami.

Accordingly the Election Commission is directed to dispose of the BJI

registration issue in accordance with law with reasonable haste.
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This rule is thus disposed of without any order as to cost.

(M. Moazzam Husain, J)
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"Any political party complying with the conditions laid down
in Article 90A [Article 90B and not disqualified under Article
90C] may apply registration in the prescribed manner under
the signature of its Chairman and General Secretary or any
other person holding equivalent ranks|:]

[Provided that the Commision may allow any political party to
apply for registration which has a provisional constitution
containing provisions as specified under sub-clause (b)(i),
b(ii), (b)(iii) and (b) (iv) of clause(1) of Article 90B as well as
complying with the provisions under Article 90C along with a
resolution of the highest policy-making body of the party, by
whatever name it may be called, to the effect that the party
shall submit a ratified constitution within six months from the

date of first sitting of ninth parliament.]"
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I VAR Aoy ATATECH T2 SRl FHRAE SN AW IR AT EIRE
Afexpls @ ST oM B2 WA e ]} Face| g afewpls ¢ wrgeT s
AqqeIre FLAYICR SNCEICF ANoTog TG Nl FCH I92 AL WA I % (F, WeA64
AT o< ©ItaE Al TACR 3R S TICHITINN 7| SIS AN AT FLILITR
SIS W oToF TG TR (@ 2lfoxrfs @ ST S ame w41 Z@fe of v-0
R 2l SItre WIRETFS LTFA 6 T TN FLNG TS S|

& A ofde fawas e »F oir aifedmt SR wifkea fi5 PHib=m a1
Ubrd3/R00b-5 TmETe Sogifre W TG diftw S oW @ [T @iewmEm © W2
afeamr oeafefRfay SmeR sqean so & (d) (R)(ii), o BT (d)(@)(F) =i
1S [RLTR T=1E Sioife Betsm Sidfie writeTe St

Toltare ToaPTR b1 fReaate S fNeSies ¢ wedR ©itd IO e F0o
512 @, WNRAITS N fewa 2fem g & Jheie @ @ Gifis afeesfs ¢
T ot eI FbT S @ (mislead) $0@ @E @ o ST J2w_
T ofFe Faaaft Qe 1, @3 TR wet ©f FA00 T AC | 4G, TF A6
IS WG Sowrly foet fodioe Shmics Som Iweifes bivf 332 <)

M IR T (AEE A9 [Rorefs) @k Sifeese (Sdnies
fEE) T3 TP ¢ FHre “oZF-=7cHE” A4t ‘fraud’ =it =L @ [T
TEd T TR @A, I ITFNC JEHTST Gomey FF q FIE GeHeT T
ARSI F© P N7 797917 T decit F7oPG fraud —97 FEwS P
ACR/

Decit 31 o, 7%61-A FII Trare T4 AR @, “ 77 (P @oNeT J7]
IEFFNCT 9P (I Tod] TF 9T Grwe* 3357 F9 T (3, GAT Jie ©rRT TAF
NS5 IR e P, O I GOITCRT FIET 4P TH, 4O P J A
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JRIT A T AL TP (AT D], THl, 5IG, 27w, YOO, G, 7w,
O e, QEFY 6 WG I YR OO PEINT F (FIA GNF, AT AL
TG (P17 I 7 FAAE T MZ/”

w2 Jafelve NS &l @, Weryd @ @7 FITIE T ¢ THIFH)

ARG [Epal T @ Sfowe & I W @, SRS IR ofee
e g o ff&iva JhmE ke Jt eo@d@ (fraud on the Election

Commission) SR Fafee| soyd, & faae’ wos ¢ a9

5 SR TS e A Rl eime [Kasaide s fear
TSN F0 AARANF - TR AT @ TG4 FOGF AR ©f @i [oR-[eesa
AN

FeefefAfig ST 3593 W3 SR do 6«3 few Rmfs rgae e
95! @ e @, @ [ @6 sgd [« (temporary statue), T 72 @6
T oE R e wde, T Ao weltd ANRS AdverEd fefere fame
T A ~RASITS & TAAF HITOF(s I TOIT AR 2N (I AT ST T
NfEB AR ACEH A1 MERIFIR FF 95 AP (ratified) T 767 I
TRt w1 2@fes | I8N T WS AR AT WFHCFA (:8-05-2005) I
AT Wi 3¢-05-2050% ORI F & WA FOiF T (natural death) TTHT=)
TN TS AT AT (IO AN T ASFIB 2ETH 7 @ NI A (F NS
@R GF TRER 57 S F$F TNRITS T TS o707 Sl W &
RIS 35-08-2050-97 OIFW7@-3 (REHA FHRETT F=FF TTFAE AI(E-59), 08-
35-205%-97 TP M-} (FRI6T FEHCT TS TTEINE MI(E-38) 2T AR @
wel AEge I A @R @ S WMAE TR aWE I RIS FHEE o Fel ¢
QA @7 A ST TR TIH2SIE & SIfAHEd TRAIE TS DA 5w
IR oTer WITTR T Ifad @ SR FeEeE (FRbT S 1w
AR AGG-55 8 3¢) ORS @ WETTS fofe @21 AR 02-53-305% wiffty
TS T FGF ARAFS RS HRNGAFS 15Tods 7 S FEF aze
(FRToR ST T FS TR T fE-2v) 9o Ifzge fem|
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I GO AR 22 (F5CHA A T S RS #14 TINRITS A3
fiaF P N7 FR@ENL [@-SEA ¢ Fol IRPS QIR T FE wem (vitiated)
TR TR IR To g3t TR Afepitnr @ @ @-SET ¢ Fol IRye
FRGE-F AW @ A |

GG eI FOOIR L AR =1 TS (081 e @, 1gifefvfyg wmr=-ag
A So fB-9 M ME® @ [t o o wiewREs (directory); AGOETS

(mandatory) 7| K ARGF @ TG ST QZAT] 7|

T g WA o FEFIER cram g a1 AT o4 R WEAT g
w27 f2eTed [wafoe & (temporary statute) | *RISICe T& SRR M I F41 1
A TR @RS GRMIE 8@ Szt Fadaed [ae/F® 2@ T8 (ceases to
have operation on the expiry of the period fixed by the legislation) 4 @
wizew Fefsie A @ @, Twd wimm ffere 19/t e A @ Wi
Gl (N7 e TG 7 T ©IE (NFACG IS 77 [ A/ 51 T
PGS TG I3 T, A7 LA (e FIaT (saving clause) &7 77 Acw/
Trust Mai Lachhmi Sialkot Bradari Vs. Amritsar Improvement Trust, AIR
1963(SC), Page 976 TR i =602 @,

"As because S.24 of the General Clauses Act is not applicable
in case of temporary statute, any notification, appointment,
order, scheme, rule, or by-law made or issued under a
temporary statute comes to an end with the expiry of the
statute and will not be continued even if the expired

temporary statute is re-enacted."

e ISR @ ARE OB (@I TH e A O AR
Interpretation of Statutes and Documents &8 BRI JAN &6 [Kfeq Twers
TE Tge I TS ICACRA A,

“In the absence of any such saving provision displacing
the normal rule, once the temporary statute expires, no
right can be claimed nor any liability can be imposed
under that statute and the position is as if the temporary

statute had not been passed at all.” (41-324)
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S. Krishnan Vs. State of Madras, reported in AIR 1951 (SC), page 301,
TN Prare 2R @,

“The general rule in regard to a temporary statute is
that, in the absence of special provision to the contrary,
proceedings which are being taken against a person
under it will jpso facto terminate as soon as the statute
expires."

T TG TR RCIBAR SR [RCFE oMo @, QNS TR foawe

MG T FAGH I GO AR AN (IO (TN GO AR AN (55
TGS TERE 28-03-2005) AA T AFSEF TSR ACH AL TR 2¢-05-205032
SR #f1 fiee S Reapaide A< wide wzaee @ fofe (2 g3 @ eifitea
o7 G IR AP IHGTL ([-WZ 43R FO| IRYS ¢ wom| 7R, &5 S 7w
TIOR AT 2 (FIRA A T SIfST® 26T 7] Heleifeffay smwl-aq s
50936 (UF)-a3 4 SR AR 1werEd fofers ammTs T awe fFawafs
TR RGN a2 T I AR ¢ wiEare niig o [we w2 afefmes
R ¢ BT OF F0A beACR; [ @I AR AfovieTm e I W GR TS

fferrer [l were @ TfRHiE SvEe o[ $oF e wiite 2+ Te e
MISEIN

T eI Tl A6, AR A0S |61 ST @, elefefire wme-aa
ST »of-9a feww [4itd “ratified constitution” WIRTER FA Sr@e w4
e | W3R Jefede Afs @ @, I T@ie * @ AFE MR ©iwE wg
0o T (the words be given their ordinary meaning)” SIgta ¥ Jeifeoe
qfox SceTcs =Rl ‘ratify’ @32 ‘amendment’ *% 767 4R @ T o [ of
TR (58] FCAN |

JieET @FiceN gre aife English-Bangali Sfeq Sq@dl ‘ratify’ *ito@ =g
RGlH
Frw M (P T3 Yoeitd Seme F91; SpEmds a1’
o e ‘amendment’ *t3@ 9IE ZCe13 TSGR, & AL
Concise Oxford Dictionary Sq@R ‘ratify’ *itwd =< =113 ‘give formal consent

to; make officially valid’
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AR

‘amendment’ *It94 &< 2718 ‘a minor improvement’

The Chambers Dictionary SaRT ‘ratify’ *Ito =< 2geis

To approve a sanction; to give validity on legality to; to confirm the
correctness of ratifier

AR

‘amendmant’ (%3 =g Tl

Improvement; an alteration or addition to a document, agreement etc.

‘Ratify’ @32 ‘amendment’ * 763 Sifeqifis o< Resaee @bt STo/@ 712 @ =M
963 e Glifers i<y Ry

fva IR TR AYE-59,38-30 G >-0 T afeqml  TwR
TAFANPE BT ANe @, 45T Fhr @3z s-0 afeamee “soTewEa
T [ oeoia Wi B wme eme e, g dafeire sor-ag
TRE do fO-To A TE W3 O (FlAle FEI5T FHE @ W Ao weed
NITSF AL, ARTAS T AL & SIFW2@ T N WSk’ 1 s
WTOR’ P! AT (FIF F3o] ¢ QoA 2wl T4 i1 &6 Shriee @ e
AT @, @ TG TNATS AR oToqB @ A T2 IS AL
A AW SIS @Y N2 IRYS G GRS FCACE; A (@-2Aq | @ RO IS
2R SRR I 2@ A R 1 Wi A &or i (fraud on the statute)’ 1@
2T I G -2fefFe e g T4 QTS AR @3 W FOrFENRT FA A7 A, O
AEHFOIFE 1 T 71

QT ST @36 Em 7= =Bl Ty 4l Qe | 5-0 T AfeAr ¢ 8
TR 2SI ot TG WifEFe wREIETR 20e Wb oS AfER @, @ ANRS oTeEa
fefere sffe fmmm amm w71 z@iRd ¢12 woewms Rfey 4 I Ram =~EesE fom
I AN AT | ToR, @ ANETS AToFs W THHITS AN A AT©
eI F$orF e NeIfre T T Spmwdae (ratified) F91 20! SIRAS @
TR (I 2T (q9! 78 Zrel 71| TR, WA (@ FYCF WP FceI3 ©f (34

20 R 1 {51 AR A
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TEE ST SEDAe SINE ftfee wfowe @, TR AW 160
TNRITed ffREeT afs v shrm eeme [eaida sne 3 @1 FRe =1
SAReE @3 ARSI & ISR @ ARG A TeFES! (merit) W2 @R 6 S
eq LA @ TN FTEOTR TAGA IR, ©f @ AWAR (@ 2TAey 7| Tod3,
TS R wfs T 3 fF@g=wia (liable to be absolute)i

AfEreeica Sy faca fodivs sfiaa e WRTEE s T=2FE #im a9
T TR sl T4 S| ol Ife Sogimaea Sere (SR O] e FEe
@, GRS TN nRkEge tovet FegmaeEE e Rwwe R @W
SRR AR ARWES ot A1 93 o7 Tt FhE 182 7w T v FeRfed @3k @
T ST 0 S AR I R #1G et

TR TN BTG ISR MO e FCACRI (@1, $F @ ISR
T TGP NIREFS PG G, PG T[S SR GRS Afereting
) Adreas Ie7 |

IR FET TN AP e TeC7 [efdice o 9o @ I8 A e
ToFIPTR @I A SR 1 @7 2 1 7o ol (o7 2915 @i oid il Ie(3) ==
AT R ~fRfERere wmETe I w7 TNma GifNe e A=W I, T SHREEE
AN F& ISR 7T [oAdre, ©f 2@ AmieeE @ Frai@ wies 2@ @, e
AWECS N ETFAE 8 AWETerE O FF & SPTe) 964 '8 92 ig; =ik I
FAHEE TN JE TG AN 47T FE GR T AT I IR, O =
IMETSE 0O A @, TORK TM O @RItEE Ao i Few 3@
SRS SAZI A FCACRH |

oA RIACE I o Dok e G DI (<R S Lo IS I NER G E R CECIE IS
SERN-A7 Afe SN ¥R A T e T @, SRS PR AikEge
NoTeT FIIITI BRI L Feanfoo)ef Tt

S5 A 2Te T BRI oy Srus=wi® feet faiols

R AT FRCOR @, @ TP A AWH AR W SN
TR Y& AT QW 8 AT RMMAE Ao Ffce Tga
FRAME- TORORM, TAEToF, 0T 8 LA WACFO[ (12 TFe] v
2 LTI IS 230F;”
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$59¢ T TIfoT &S I7aF I Y& TRANCF oI 7 ANES TN 0

TG Sv ~IRided I el 41 27;
“SEEN SR FECeR @, @ WA T v AN I SHaetd
TR FIATOR & 0w A 8 7 e i face
Ty SR Ffeq Smea 8o7 o oy 8 e, wreerm,
ey IR ANTErey SR TAfeT ¢ AWIEF B G2 FFa S+
92 AL IS 230F;”
U TEd T AW @, AT T I LRBRAR & IR TR
TR R e, e @ AR *RASITS FRFUR FRS @ AL @l
ERERI[CINSIRSEEIE]

g W= AAT @I6a 22EH <o Bangladesh Italian Marble Works
Limited Vs. Government of Bangladesh and others Ir=&@ The Constitution
(Fifth Amendment) Act,1979 (Act 1 of 1979) T& @-=2A1 @ Jifest (qell FcacR|
Sl @ A 7y R4 @ & (actions)-TF W&l (condoned) 31 &

@ A MRACTA 2B[AE @SR SqRAd @ AL ANRE TN 0 @R
FRTOITS ¢ FRCHALAF TG ACI*re F1 T@ARA ©f A&l (condoned) Fa1 =4
ANRE FANE A0 ARG @ AP0 AL, [ew 8 e a1 23w o
«fers IfRge (without jurisdiction) @R ZCTa 7fEre 98 97 WY oA’
(non-est in the eye of law) WG TarEel T4 =31

QUG TS T WA Kol T TR A LACR| (IAPTE AT @,
EEsiat Raaf, snfS/mn ST $RE ok I[N AT WifeRmE T S o,
DI ) |

e [Reie AR 2RBRaE T SR FReia el (condoned)
FEM | A 78 AR @, GFF T WA Ko T TNers 936 ATHa qFew
NG fore| Te I A T WO (@AFS TE M @ PO TS5
TWECS ToAZI IR ©iF SieaTs @ $fe @3 @z wETe; a4z e T AR
smiTe FeF @ REfos qufenn pe’ @R widem 7iEre F9H8 @7 wiey o v
(non-est in the eye of law) P @l F41 TAC=R ©OF o[ fofe I@ & I
T T4 TR AFES TG DS (I-2A1, Tl IR0 8 AP 06 G 97 (T
IO AT ABCS M1 |
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-0 TR Afeqnl st fiee JEAGIR SNk W7 AT ¢ 8 wR aAf el T
@ SARFGIS TR TP T AR G2 Y &R0 TG4 AMEICS GBI I @,
@RS TR TR T ANEHS M CEg TERTS TRF NToas o
AR f[ama fre = )

TINRITS AR ke Foqera e f{Eva shm a6 =t 2o
SCEB PR AR 9T P2 TR IR LTFAN & G 8 FHFS G 2053
TEY SR |

O3 YRS TR Ao g qoile KT’ AT w9 @S #{i|
B TG NG AL 2L ©lol-Q SR 3 AAEH (A LSO g <o
B T A T | SR 2310 et e
eeET FELT NN, OF G (NG oo Wfere aT
312eq1’
FFASITS AL AL NI FLILIT S0 {3 TR oTahol T4 =03
geres AE 4V AN, O R, &%, BEATR G 4 e 98
FYF7 8 T qGPIF [A5© PR/
SR R 2B GfReermer avd & MNRGTR Sren @3

RN IR TAME] RO Srad F41 TACR| @7 [REI6AT @B 43 730 o (@, SeRA {33F-
« Trafe A ofa R HRLIET 2B AN FOFF AN |

q R o9 WIS TR MRGgE e o e Constitutional Law
of Bangladesh, 3" Edition, *1 (s Stgra a0 @,

"1.75A Preamble and State religion: when ‘secularism’
remained excluded from the preamble because of
amendment of the preamble by martial law proclamation
(ratified by the Fifth Amendment), the Eighth
Amendment of the Constition incorporated art.2A to
make Islam the State religion of Bangladesh. As
secularism essentially means that the State shall not
give any special status to any particular religion art.2A
became inconsistent with the restoration of the original
preamble together with the principle of secularism by

the Fifteenth Amendment. To remove the obvious
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inconsistency, the Fifteenth Amendment reformulated
art.2A as follows;
The State religion of the Republic is Islam, but the State
shall ensure equal status and equal right in the practice
of the Hindu, Buddhist, Christian and other religions.
It is submitted that Islam being given the status of State
religion, the consequent inconsistency is not removed
by saying that the State shall ensure equal status and
equal rights in the practice of the other religions.”

SR FALRAITTR LB TS 7 Sl [eael @ wpgsid Pras st

ol 93 (A TR AR @O GIGRA R IF JF (P, AN I BICd
A5 b= AR HeGI Wl R |

& e RApeifs vees ZRME TR SIS TR ABRES” TSR
S R 3R SHRRSAR I Sfewe e IRl (8 . «d, =R (9 %), 5wl
559, SRR -¢ 0]

fof Tw A wital wfewe e @, @OF 7om JRY TLAGT FoE T2
TR GTICIT ORNF 21T FE© I LG FRNLCTT TP GYQT AT
@2 /18 TS, @71, =i (4 %), P1-230, TR 04-204]

@ 7 Reefs «x, 936, I TR 2BRAE TR G@o= T (pole
star) RO Sta1e IR TV FCCRA @, F/THCTT ST/ SLIG TRTTT F¥E 7 72
G5 GG JHF© [F417 (entrenched provision) 93 Gb) FLNLAT FINO] GFFONT
T (73 18 Te. @@, =i (@ ), 9B1-298, - 85

T& A A FTal® @ 2R @, F/IANTTT (T (PIT FTLHNGT T3 SB7TNT
T [eFe a1 A FHee 29 (8) 6. @71, =ik (¢ f¥), 9Bl-242, SR 8bo ¥R
*[B1-398, SN 85V

& TR AT bN ALNLNT NG FST07T TGRT Soo-GT TN, T
ey oeas [ g FZmms wER)E T @w AP FR 2ERe, TE
HETVT TN YAN© WICTT AT A -G (irreconcilability)
2617 GG TG e T ZAR (8, T @ = (@ f8) 7F1-290, Tqrsam ¢29)
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afSgfE @ AL AT AR A0 [ERAfe @, [, @ G 25 I8
FERCRA @, “STHFE I/ 0 477 377 (914987 (basic feature) VIO B2 (J-
W12, TRRIAT 6 WIAF G200 FINE 97 Y (non-est) [&e 1 ANEF P T
YNV FETE GG G TE (theoeratic State) FNEGT I AR, A &Y
FATT 7 (basic) 6 @i (fundamental) F#EFE ART07 P/, 72 TIGTO!
TENTIF A GFG SFFFT (dominate cause)- 97 S ooy ([ @ o
(RO 71=27T) R0d0, B1-20Y]

ST NI A A T AT (F QA AL TS e Berea
+fafo®) [EReife @, @. P SINmR AR 2RBR_A! TF SfoTS e FCERA @,
Re9g Sy T[0T ST 200 SINHT TRNTT QT Todw 43 (P
ST TG FTIRHCTT 7, - Goml SfeFlere G372 [iew skl (g 1 7w 5T
( qualitive aspects of the constitution) I/7® T, ©f TE77 G/

o A8 OIS & FECRA @, I HCIT TIT70! Feie (P17 TIOTF =07
27/ GVNCAT QSHE e THT NG O Fer® LR/ SEIANT OF G TN
G JORNR QNI SETA G GF GNP (vole) FIVETE I AT LEITAT
B TN (relegate) T 1 TRHCAT SFTA] FTFI PO 2T GIR O AGI0T P
77 77 (must be preserved and can not be altered.) {v8 f&.q@. 9=, (@f¥), *oI-
980, ITCRA-S5b-3-3bb9 }

QT TTEd 41 Y_2 AP T @, €N AL FAI® AN Q30T (Kot
ANRS TN 0o ACNE® AR S0 b @R S-G9 LR Wew! T3
SRS Sifcace Sy REpeaa e | Si#Ae [l wrewr e b Afiaed ses

FRATTH @ TR LA TR S| 71 T IRGFIS QRCFI6 ([{OIR A (Tl
IO PN | SR @ TG Y AR SIRA b GR S-GF AL 754 @3-
w3, QAfSAR IfTge @ A 2re 93 W B & 7 (non-est) |
S594-G3 o1 AIILITTR SIFCo=M b 3R SR et frasmets
RA b (TARSTIR)S

(3) TSITSRAM, FAACoF, Ieq ¢ YHTAAFOI-QT TR 1IR T
4% NemR 2q0o Tgo 93 oitd Iffe o A Gifs mgHfnTE
YAt Jfert #ifdfoe 28t
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() @2 o Ife Ffomz IAEH-fETR  Tr@  230F,

ZALAIFFI AF SR AT SR, 92 TG 8 IFN AR S5

SRR AW (@ SRl i 230 @R O 8 8 FIRFa

FIa fofs 2301, O @2 AFel TS IMIEACST NLITH I 22 |
SERA-HR (G fRTerTel @ «fiw TidiTor)e

(F) FRLFIR MRS,

() TE F9T @F 4T AATST WM,

(o) ASTASS BTl THE TR,

(F) @ R o fes 2f (aw A1 ofrR 8o fdtes el

1 23J |

@ ATAG AF® AW S AT @ oemw 76 SAaee widie

TR b8 SR 5HAR AR W AU @ SRR o ©f AU (A0S TS
s =l T [fbe 7@ war sqmam 776 F4ae Jqiie R IS 407 1
@3 SfETee @ SRy 76 Aoy w9

WA e Te IRETEE WIElE MRRETTE ABRER S YA
‘gfFaerToR Gife’ @32 AR TqO=RA b 3R HS-AF A ST AWM ALY
SR X% REs ¢ Regas s oree MEies @0 @ A AR @ Sgmn,
T (A FHLA CT) qR 2! (SBH AL ¢ A2 @[T A @, @A
g o [ym AR T TR ©f MR AB[/EE AL AN 932 -
AR | 9o & Ry AefQarnTa TSy oet Swfs qF=fiveR ez
SIS SR b 8 $R-AF HICAS AN |

FTFG i@ TN GOiE S qE (ol Tl wiemerte S @
A e 5171 i@ T *[e-9F TACS 7y @ AFEA N (N Y AH;R
@S (SRR g2 e) s A= Koy T o e @R | 3 ER-e3 WS
©-« T AR e (e seaeess

“oier Sf (SR AaE (*ifenRe Gie [Raaes) s siem 3z
CONITE ToR IR THAINS (WgaR) T IRET @3 comm &=
SIS QPG (77) 4 I e Fer”

G3FA ) 8 o @I ¢ B «Ff IR @B AEF G g AT I AEA

Y 9 AR
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S-SR 99 9% B NGOl A Y - e e ek jieeel
ET WA SR T FIEF (€0)8 AT Ob, T TP (€)3 WO ¢, T 36qF
(50)8 SIA® @, A IW-2IHALE (59)3 WG &b, T & (8R)3 AR Y, TN A=A
(S9)3 DTS -1, 8 I TN (V)8 SATS brd-b0 IR @ T *re-97 [y g
« fECa TR Srgd 9 JRACR| N WFR i Fgw A s 332 weaves;
g 7fRdIce 18 2 Feare T Ofma T S | NN WGHRA PR AE TN
TRRMWTS! (73; 58 Ve ©fF F1% TRARME F900 4|
« fa i@ e =9 o zrmes
Ceenens IR COINICAT TP B ) (VAP AR (Fae Mo
A1 (3T -5 TS 5)

TR ofit wifSta s 71l sma Sl SRR Wite e w9, S|
(O @I F9 SRR wifte i 99 @ ofl oiva sifeta @,
fte ofsl SrepibIRiTas =Ifie =631 (ST SIe SISw-b3 SIS ¢R)
AR
WA WE TEAN-OF OEE B (WIS ) SNEET T
“oRFLESATN SR A GG (B PSR S Wi 77,
SR S (A ST 6] TS IR G FILH =S AR |
AR
N T, TAMWE AR T (SN TIRMR IO J | A
COIR F T4 (T A™CE SRS GRIRMIR T =R 1| 9N I S=Iewa
2P SN GI@ G FACI, O SN N0 Ny [
T R Fof TRIBIE, S (371 MR1-983 ST :E-10)
T WFR ARG FAE-9 W& g IR @, fofq TP (W) & O} qmees
Gy I8 FACRA [P IS (€5)8 RIS @]
SR APIAR-A(TIS $99) TR AeARd AN =0o=3 <o ¢ #AF5x e coriem
I RIS @ 59 (13; g 77w @1, @ iR, s, e, 73 For, a3
AN Afs A QTAR; YR WA SERIPIE WG, S, wiHm, otLd e ¢

CFFAE qR CIFER eIt (e WETg @I6E) 7 Wi IECE; GR AN N



62

TACACR @ FHS AWM FCACR; IR T SAMI I 27 FIOR (19 I 91 IR 734, 8
8 JU&A A ¥ IR I | @ T3 @73 B, TR @A @ AR |7

TR SIERd TS AR O GBI Toi8 ARHE @, ol Igaes o el
AR &) NG FEA, AHS AR, @& 8 T AR, A AR I fofe, @R
S (@02 AN T | (@CS-MRY TR TFR 8 % e ow [oiw 72+
R FeF LS 23| B & @ 27We @13; [oiRe @3 A @RAres I =,
MRCAS I 73 AR G| G AL QN TR AL FLQ (@ 7@y A<= S
~IF o e e @ TS A A P Fees @RS @(WR T N1
WER W0 o TR F! AT A, G FAS! QFN@ AT I 71 JZAA
ARTEIR (3118) |

¢ WG T, TS IR O TEFF @ AR FS Feniel Afes 27| g @
T A e ANCEA SENSS eIl NG, AEF 2P (@I ol a1 F907 vg
21 MBI VI TN AwE el «T Sfierer AwE ol iR g [ ive
311 e e 4 211t S1e 400a TgEes AN el ¢ [t ewi w0 | A wite
wy AW T FA T, IR WA, I, Sieel A2 T 4G SoAEeER AifES
faiorel fafoe T4l B @TRP 4¥ AT FACS A1, O AE Aot [ (& e
(IR QTS SITR?

G T OId WY wfeees! fata Soefa s @, & o Af@ ¢
TS I A T e R FE O SRR IR AR wifex e SiEk
SR AfePR FeAw, €8-93 6, vi-97 =@ TreR e wfwE afep™
STHIAC, LY-GF B A A AW O I FIAFIF 8 TG T, Y-
97 RIQ-GSIR SPTRCAI SCAEC, JeEra iRy, Agfo-FEoo! ¢ w93z A=
e TSR fefere Wl Teifgs, SETeMItE e B AfSH TeTTe
T FIATS! AW 8 IfETE-F AT IR GBI A TR (T NSS! (ATF2

ST BRI (GO SR, AT GITaT TP TG PR 3

R AT FRCOR @, @ TP N AWH AR WA SN
ToR Y& AT QW 8 T RMMNE Ao Ffice Tga
FRAME- TORORM, TAETed, 90F 8 LA WACFO[ (12 7Fel v
2 LTI IS 230F;”
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G BT QGTIT IIETTHTIT G7e1e FFOIC (AT PR
s , (T8 &) TR TR SeAIEE Sfediie Fw a3
WY 24 rFy [ 9R TE T, WL ¢ fmivrel [gw
SR AR F945 1”7
S @ TR smEces Rbmags *7edm @,
“FRETHCHT I G WZcAT T, TG @ [A7r7e [ a7
vy om0 A AET AT TS @ (S P A= (w0
SR*1E TR B[ (& Ao [Keavar fee zeq, w@ iy AFEE [fy-Ra ¢ widew
APAIR | S, Ao TS IR ANCS I @, JAW G WA ol Foa
@IS ST R Frae TF0 I TR 0T AR I FONF JAW (FI6-F
TRS! ZWIC ALY | QN WEA OIS TG AL BN T SEF AT (@
YT e @R TR @ ©ieet It g ARDITE TS 1w
A4, eFe ¢ [eavaw e 7@
QA AL TR AR 24 [ @.R.a%, 47 &3 Tomwe [e

FRACR (3
“GIOR FAT (I TN FRCS A[ETG FLNGAT S GF qY
basic structure 97 RS FGRIE (FIT TN Q2T ST FT%
TS AT 717 (V8 & 977 &IF (4f) 9B o8, TR 853)

fofv @ XTI St T© LA/ S0 @,

“fe, TCeT, SOOI YAAICATO! T Ao @ FEIAYL
WA TR AT & [UITe, 9F el TFNTT JPoend
G [T TG 2T LR P/ 3 FRHNAE AT TG
51 Gl FEHT AN WOl IREe” [ W8 [C. .97, wiF, (4f%)
FF200¢ TCRT bid>]

Q@ AR AN S 24 [oReifs @, &, an, A 26 S SEe e @,

() TR S8 TCRAT A GO AT NI [ I
WG FAce FINO|G [FF FET ¥ fofe ¢ Ffqycag Basic
structure F& I 37 I RN FECS AT 717 (Y8 000, HHTRA-
3388)

TG SR (fFFe SINE gde Sfove @, Tk A% 8 T T4W
HLIGTT AT 4 T g AFR FIC SRS ATN-F i@ [’ SZawget
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TRCE N 998 FE @ IS THFeM IR O WARAE ¢ W@ GRE (mis
conceived) T

TR AEIS A6 AP 9o TR wikeeR Sieaee Sfg@E (locus
standi) (2 @Y 25F e IEE @, MRARBIEAS TR Trrex) @R A-oAfiwgy I
@ ¥2 T I TR FCCE; Soud Feb JIREe] | AALRBFeR Ao 7aRh
S SR TSINTS AT @17} IR IECo 513 @, 2ot wif wfows e Feafe @, ‘@
8 Wrerd IR offe fawat e F9 @R SmETes W *gerd feafs
Togifore za & Al SImieTred Feitd N OTeTl-©f eFeald TR 50T, O 24
el 1 erorReld s SmETe AW A I @F TG A FEF WSO AR (FIT
g TS P O AMETS FrE O] 0TS TEFA FACS NG| IR, “ger
‘SR T FREAE T 3 TFFF A |

QU AT AGEIS AT (ST ST AT T EACT) LI
sW&@sa (judicial review) R Sicawal ¢ Rrewel Face P gy [eRafs
4.f.a%. AT 25 WP A T PN A TSI, G I fEr-Te-amy
@3 PrE FFIT IR ATNEHT I (FOIT % AT (Fmspmz 72 [egg
fifen oo TeETIR RTasa R Tody St

“Gegr<lr, FoTT Vlew N OIRT ACF I I AWEZT £ G I HST
N6 T O TS TomTAT TAT AIF WS G & O L7
1 [RE10P7 7 @ FO< ©fF R0 2 I @I WETd 4T
&% CfFe 33 O ©1F U1 7 2 TOF AP (T A HHCH
ST FT0s 2T A A7 B AEA 492 T JEHE @
SO FT (P15 TR FAT ATE JGHACT GNP GFG PN
GG 1357 IZe AF0© F29T IE WAITS OIRIT 990l eI o)
(V8 f%,97, 97, 731 389, SR €99)

fofy oical <y TR @2 9T WAL AT P [49w WA 6
RS FCACT (F A ATCTFA A7 RN RS TG AT R 77
w12 I S J1 A FEANT I 827 judicial review 97 IO
FifesT 1 ultra vires (51 FFce NeF/ judicial review 497 FIof
JGHE @ GRCOT JAT (PIGT I NN JENT (PGS [T
AR (W8 T8, 931, S, *P1-2¢q, TR L)
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UEH
“GTT T PIEC K19 [eree el [y e aite 37 R
CIRIT WY Rz FEaF wiftg [ew [Rend o aifle ¢ Fed
FITHT FITCIG O3 FINQFOIT {617 [T €47 &9 BRI I
1% ©1217 B9 Sfie See wRe 91 FOw AT PAce T 330
fofa e/ 6 @3y @ Ffacga” (b8 6,97 o[, Ple8 SHwen
8@)

ST eI I SOt W AleF, 21,971,f8 d5a% (991,51)s0n W (51-554)

AIFBICTI A4 O Qe =N TS FCAC2A A,

""This provision, as very appropriately pointed out by
Mr. Brohi, strikes at the very root of the judicial power of
the Court to hear and determine a matter, even though
it may relate to its own jurisdiction. The Courts
undoubtedly have the power to hear and determine any
matter or controversy which is brought before them,
even if it be to decide whether they have the jurisdiction
to determine such a matter or not. The superior Courts
are, as is now well settled, the Judges of their own
jurisdiction. This is a right which has consistently been
claimed by this and other Courts of superior jurisdiction

in all civilized countries."

24 [ e T=0w 8 9w fml-Sa-amwe 4,9, svae (@1,51) Piss
TN AT (FIET QST THF TRy FA0=A

""This is a right which it acquires not dehors the
Constitution but by virtue of the fact that it is a superior
Court set up by the Constitution itself. It is not
necessary for this purpose to invoke any divine or
super-natural right but this judicial power is inherent in
the Court itself. It flows from the fact that it is a
Constitutional Court and it can only be taken away by

abolishing the Court itself."
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o7 Q2CHI6 A AN I @FOa=H o 21fFsE, &4,971,8 2005 (997, 1) vas
T ~FBF-97 24 [ERafs Trfodrm @M GIgE fowe & FE0A (4B13
S3b0)8
“169.... it is the clear that the power of judicial review is
a cardinal principle of the Constitution. The Judges, to
keep the power of judicial review strictly judicial, in its
exercise, do take care not to intrude upon domain of the
other branches of the Government. It is the duty of the
judiciary to determine the legality of executive action
and the validity of legislation passed by the Legislature.”
TS (IPIRE Ty MR WIS @ AT R4 I I @, mRLRH Rrees
B T AT ARATS AT AR SAGFE, O SN2 AFa e 2002,
@ R FhEeE SfFe FIFal oMt T TRLRFRCCR SIS, 21 - WA =L
AT G e wiEEe ewes [eta @[T Siefe S SeaREE| oS,
G AR A6 SIS A6 wEig Wik wigaTe wiEsE T eeife
e St aeeey =)
@ A AN SAATS AT oo 41 ¢d @ bo-43 &ifs SmETed
w2 e T
471 @5-« TT@d I TACR @, TS TOIF TN S FA ATV A
Q32 & Yo-« IV SR T RPN Sy T A AFl® @ T F
Trad 1 JACR; TAWe A1 Trge 1 AR @, S Nifere A9 o 5w w41 =
TR 7120e AP’ Sy Fa&’ T T R
T ASAOF Wel-(F SIS AR ORI TR AR NN (TI-FHA SN
FCH PO @ T’ MR IR G (T SIS (] AR 1| F7el, 2ifofb qrenafsss nei-
(3 M Q@ G TFTS IRACRA TN (A3 T O UFeq (R 2 o A
T AR FAE SR TS AR @7 A AR Afeafe a7 TR (1 oledls
SRS o) | (F ACLANSS Wl [ AP’ A T’ 47 o AR TN Ty ©Lfe
N FACS I AT @ I LD SR I G A= T e T =G|
AT IR e SERaad fo eif e @l svad A I IfeTm
SAIIA I TR AT A F9@ oVergey, 9, g ML TG TR,
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farmt efSppTICe SfY 1, a3 N Srge 55F MW FEH @, TARCS ST
VEISO WM #1F XA @ T JR=[IY ¢ NAISICaidl TRy TS SgTa
TSR, AT 3 (AfoT TLTR 2 Feaf, ST =11 AT TR &
|fe SR a2 TF NeTawa, SIS, Aede AR A I, @ A AR 7w
IR TR AR RN ~feizent, I, 4, WEREN 7R FFe el [eaid
SPRICY AR ARCAO! 2 G2 S &= PR | TF A IR (T9re =T 2 8
© W ofeal @ AE-mMA ARG A TWR T M IwE_, frws, A,
fofewrs, AfRfore, AZTGRNIATT ToN FF TG AeE! Socs Ll 5 T T2
Ifegra @ Ao 7l Aeafes ¢ ARG FeN Fwa e W oI gamia Az
el Wae! [ St e e Aern wifen Fidiael ¢ e MANE 4
T G IF AMRA 2T Peeifee G1R Ao weriod faas ife ey fopeag 1, ©f
T IO FE ¢ YGYCR SRS 7T 7% A Oyl &S bew SR g
fyrrarese! o Sl S v FEE @, AR % e @ [Ee SEine
FREC 919 GNNFCT Grarey wieEn wiike (W&hea s T wiiege AR
AR A E-v-5) T TR @R 7467 Fhem @ wierenf sz [Keasa 91 f{w
ofde g B awe @ AR Seen 4-93 T/ FECR| ¥ Ol T, She
ARG 27t MO WNATS TN AR Fawel A ¢ Ifeyra
Refreres (el ¢ Ao @A AR JAroE@E WS @RY T, 1R TqwaIteld
opr I oo =0T ofFe fiaeni | Trous, fNamnioa TRYe ¢ SigFTe N
fefe AeTs #i1ta 1 3R @i qifesea|

-9 T ST #TFF f[Tee AAGIST TR AT ST ISR 2foCed S
TRITE TS NIREAF© TP S wo «F &Afe uiE wiwdd 303 feama I @,
TIITS A A GF WETR (@I AW S5 Ad-« JHAY Al Mware! @ o= e
FYFE Tivs el «l; WNRCS IR [Fra Mo Soae SoiTifg S+
eI |

SCEASy s [ERIAE Al S[gR Siael Rl ety wfbs Aia sifeie
FIARITS AT A FEHPEH (0!, AMAF TG 2 8 © TR 2fS w8 I, ©Ivd o1
The Intenational Crimes (Tribunals) Act, 1973- @3 SI&its =1f5s Si@etfes =g
BIZIAICT 93 RACZ @R ZONH © TR AT FINR (T FAFE Y (Toi fierem o
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R SeETed e amifTe Re 1 ¢ FAe 2w I TR 1S 8 Aeed &
I QNS (FQICA IERPS A Q2 wi#A1e1 freiest Rpridia|

ATSRER, AET6F 7RI GIRIAEA T TARNTS AR @7 wegeld M
@TOIE @32 IEqra @ WEd SRSl T E @ A8 Tolvs 8 ™ ¢T3l TR @
TF (P T A SACEBA AL 26F A1

g 2o, I/I©! WAL @ TR LK ToeIeld Sfotee! [ q0a?

fma FHMER TES TTINR AIE b (7B Lo-u8) Te ASRAM
TP 7 AT SIRATS SIHANF SR SIS (A ST U2 Qe d5ad AT 4
SR AT TS (713 ToICae Bl Qe el @i effefafy wer sfeet ez sireie
IEE | @ AFCSA NG TR I SR WLemE SRS el I 2

T &S 21 AL Wiow G2 AT FRATOR ST AT T |

@ FAFFIFIER FEAFMA 2TFR 52 GfHe d5ay IAtat e FffG o7 T = @3
TR (AN SN @ FRGT Tpen 7wy (o wR) b 1 @ =ife s 23 afee g
fagfors s1ea rrafie sE-AifeeEe afe TR Ereme Remge @iz TrHeoEe
IR SRR qR T 8 TR A% FIAFAOI T JIRAE AR T
Si=d SR (s AfceE, 20 afzE s5ay; s A—ImAE@ Jfegead [dron
AET 6277 ZAFBHOE 2® 2ife, 7i-3¢o)

Yfegm vl AN TR ol o ey ey f[fey el e
AT AR Igpol-RYfeq MG A@eed Fdel ¢ Jfeqraa [idrel s
AT AL iR Tl I ¢ TARGTs el R FHwos A wif ey
A |

59 GTBFE, d5a) AICH BIBR (I m=R eferariel arigta=q Gl afrsos
AT, Jefem @ sffer qfRAIce ©fS = 7F M T TSR 2WIF T @R Al
I @, FEIRIT TR I T TF, O G [P T e o’ (At
TR, S FIBFA, d5Ad; @8 AP @ Jferad [RCAIdelz G @ ZABHOs
T AT, 7B1-233)
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“GINITS N ARTT 8 TENE 9F 9R Wox T IR ANR@
TRy Tifees & TR 91 Fieae A Im T A0 orReE
GIRITSA FAE FAIE (06 AFR @ AFel A IR =1 fofv =ime
I, SINRCER I QI {9 IR AT AT ¢ Lol J&i
AR & TG FACRI”

TG TEANE SRS (T SR el 4 IoA Ao “AffEfors vaw
SR W F T @, “2AfS TR oiwg TN G T S| AN
AN SRS FREE ARAC| OF &) 2AFo APCS | (CAS AW » < GILDFA,
S54y; @3 AFM@ ferad Reaidrels IAEm 27 IAFHHTE T9s aFifre, ol

233-23%)

QO SR, $5A3-9 YA [N IWed QI WFma AN Ao FIA TH
el SR 77 e =i T Stwey e e, #ife sfiba s g3
AT THONCTR ¢ FASF o7 Ffegre F17 AR S| (A AT, 8 TR,
5543; @ AAMAE e [eaidron A @ TFHHes Tes a3ifie, ol

0V)

3¢ 8 Y TSHA, dpqd ARE TS Y2 e [ wriTes IR
B3 (oA 9T 2B T¥F AACE TNLT WeAqR T 7 ANV Twore offs
SR ST 7| (AR TRATT QY %1 FCOFF, d5ad; A3 ARFM @ Jfexrad [eRidrons
JIFT (27 EAFBHEs F9F 2T, Biz 20b)

29 (1 TCSFF, 359>-@ 1S SZTHIA AT «F TSR TR AT ST 03
N QA ISR NGRS PP T IR S (A AID
S BEIHIR R TGN Al | (I @i Jaite afery Jos
I BTIR HrF AFCO (FIATR @9 (@1 (e 20T & e I
2 (e AN T TCOFA, S54d; @3 MAMAW@  YSFCwA
RERAIR1s AT (2pt TAFBHTE F93 aFif+s, o1z 2ov)
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TR (TR SIS DT G, 35ad A AT ATV ety FAME @F TS
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SCEIRA, S5 9, @3 MIAM T Yfeqrad [REAIdels IIETT 257 TAFBHTE FoF 2o,

B3 VL)

TR SR S GIUBFA, 354)-9 FAM-(S Al IR G HIAMMS AT
Xl ST 0T (3,
“THI T PAENAE O FRC TR AT HALF & A 7/
- AN [[RIROIRNTICTd [F5e PTG GFIT & TP TR
GG PV B AR FEIPITA] Y72 O FIer Rk (Cafed AT,
3 CTBFR, 359, @ AFWCR FidTol Ia nier & A 4o, §ol-

Uby)

3 TR &AfSo T 359 A T2 [ETa FAFEAN AN SNACS AN DG
fFEH TR =@ AT oS forem @R Ao M AR o (g &M
FEE| A T ToRCTE (MINS M, 583 TOFA H5a>-9 ¥ R Afeqmiz feifie e
s e w1 @ e fof fercaferams

“TOIIs APV g [Hiws o % (7 Afeh) s 3@
(TOF (AF SANMA 736 AR TGIF ol TA(R| OIMd el TG
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........................... | SIME ARN PSR e TE AT AIfAE
@2 STV A 19 IR0 | SN e @I =i 97 @i e
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PN SREA o SiPpredt|” (@3 MAMed Yfegraa [eaidrels
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@ SRS YeMRA Ae-ama ERIER| @UER GF T SA-IMd - GTAAR |
SIS b4 el RO SR WIF-IM AFIS SIGIZe 1” (a3 Mo =l fer-
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e TP AiFiws TA0 (2137 ©F AT A GRIFE NF &g Srgd
IERA @, “Taeidl 27 71T Olfert SF© B RS W T KNG FeCE 707/
GF1 [FHRATITET 455 @ RIGErRs CVIFIeT T95IT bEFIE P B AT 5@ 73 ST
GTET TOFIBIG TGCRIRET (TFEH qSICET ) (WIFE, FAMG (o134, 7le we, @3 e
A G-IV (AT T, Sl AF<4 I, D12 80)

Jregrad RMFE 1S T3 (i3 YN, AGNCACHR =@ SCARICAR 3o, Jeq@
*&-7J3 Obo G ST FCACRA?
([C' JAGINAI T ({ TOTPIG S| T, O PCRT AFNG GIHF©
ST @ ST BT IR -GN NP AP AT 4 T
foeT qrmg FRe W) (@3 WoTh TRN e N-sierwa (AeF N,
ST S BIY, 7JBis 80)
35D AT *I-FUF TAFCF R ATONF Qo 27T T FE Tl AfF A=A,
S TCSFA H5Ad A SFF® 27| @ 2w o Jfermmama MR e w2R/m W
et @, “dmIZRa IR/IAFCTR G12 ~@ o NP g 991 Sgs 92 Jonia@
I NS (AR M@ F2FEE 76| GIET *MI-IAE A MAPOE AN 8
N erta “Afpifere Trafre T=e e dfeze v Aforees =ife ¢ e
AfSPra ¥ SiF SIS A T e TN 527 (@3 Ifea = Frer- seavE
(ATF &, S A1 B, D13 90,93)
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I JT© AP S =[NP I A0 W 07 AFEIE OiFl #Ifv@ FRr€eas w2
M ¢ SR (FE FH IE IR ©IMd €3 R AT ANFWIRA ARG @R
AR@ FRIICIR AN S|

@1, #ifR@ SR FCE AR@ FAA *RCF T SR A TR =0R3

“TR R T I SN IFReW IR W@ w55 FE
MCITREN; O3 JEREAN K ACH (@I = I T S NG IS
@ @R O & AR ©EATE I '8 IR K WIS, % ¢ Foremi
FEN” -7 -8 RS Q)

R

“frvn TR T TN @-9R afefre =@ieE o cof I@ MR
AT WIN]-7, ©f AT ¢ [eeeres ekt e I8 ™2 e
IACE; (@) TR ACRR T WE @-FC ETAE A IE G
fTRIeM | TCEa M T ETRIT QSR AN SR ARG Sre<y o2
J0A TG Tl O S TG | WA @ TR AR GF (S AL SR
ferited 8o fHe S0 =11 -( 1 We-3-ZAA-02 SIS Hb-54)
qR

“TR @A (AL 9 737 -8 Tl (@ WM -Be1-TRICHR i I8 718
o7 @ oM efermerad TR (TP (@f® Moy (OINEl T TR ©f
IERd SR | W 9 @A (AR @R RS Al (A WM -8e-
TRIGR e Y24 @08, W @ALICR AF-AN T3 (OF) es I8 @10,
Al AR 17T IFEI-23 SIS 38br-3¢0)

R

“oIfS 7T B P AP T IR OIFle, I TOMIE G e
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el TR 9N IM Sitna IR B N (71 F9 ©8 Ol (O
RIeTIe Seprael T3 7 o oS OIrd [53ell Sieprel FC 1| OIS
(T RS FIET SPRe I Fl| (O IR W AP AW o I
SR RAETYFRR SPTRel F1 OCd QN (ol FINTeTeRs T3 1”-(F1 IP-
23 TS 58-58¢)

© T Afeamie wieTawa RN MY (Tore ferw @3z fof fetetw 49 onfm
TN TG ALK FOIAS| WA T THTCF Q ST 35S A TIFE AF AN
o Bg ¢ Sreamiea 9 WM TEe FeRfRee™, queey T3 e« afic ficx
AIFBT AOIF TGN FAET | @ AN THIF TSR 8 Wl (Tl 2B I | AT
CAET 7] = IR 0 R ZICTa (S Wiibea Sis= Kot fe =1

R et =11 @ (e epife =1 AiREieTees Srheeh: S (A0S &g
ERFOR (@ 2 2@ TR WA F@ @4 BIM AR (F6) B e
sffcas =1, Rife a1 2fvf Fare AR 1 M @ Fea o1 AT Sy [T
CTRICTACH G O T A1 PRI AT & ;NP AP CTRITTIFAS
TE e bR I TR AR O3 SPLBR FACR OIMA TCH R AT 5ol
VER I R AR WHPE SRR AT G0 1” @ AN (08 G310 e v
AR TAC A IRGIR #ACSF P o =11 @ e Sra<eaisn St cieim e
(3) SR wees fifee B301; (R) M Toifn o7 47, SHecs o F9; (9) T
@It BEET, FrPTel WeE I9; (8) SRCOA b WO F4| (WS A, b Frowq

S593; @3 JIFACR FI&TO! Ta WieeI=@s AL 4T, 7B 108-99¢)

University of California Press, Berkley, Los Angeles t3ts &3if*®
Seyed Vali Reza Nasr 36 The Vangurad of the Islamic Revolution, The
Jamat Islami of Pakistan =¥ &tg Stge 1 TR (33

""Not surprisingly the IJT was pushed further into the
political timelight between 1969 and 1971 when the
Ayub Khan regime collapsed and rivalry between the
People’s Party and the secessionist Bengali party, the

Awami League, resulted in civii war and the
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dismemberment of Pakistan. The IJT, with the
encouragement of the government, became the main
force behind the Jama’at’s national campaign against
the people’s party in West Pakistan and the Awami
League and Bengali secessionists in East Pakistan. The
campaign confirmed the IJT’s place in national politics,
especially in May, 1971, when the IJT joined the army’s
counterinsurgency campaign in East Pakistan. With the
help of the army the IJT organized two paramilitary
units, called Al-Badar and Al-shams, to fight the Bengali
guerrillas. Most of Al-Badar consisted of [JT members,
who also galvanized support for the operation among
the Muhajir community settled in East Pakistan. Mati’u’r-
Rahman Nizami, the IJT’s nazim-i a’la (supreme head
or organizer) at the time, organized Al-Badar and Al-
Shams from Dhaka University. The IJT eventually paid
dearly for its part in the civil war. During clashes with the
Bengali guerrillas (the Mukti Bahini) numerous IJT
members lost their lives. These numbers escalated
further when scores were settled by Bengali nationalists
after Dhaka fell....... Page-66-67, The Vanguard of
Islamic Revolution: The Jama at-i- Islami of Pakistan-By
Seyed Vali Reza Nasr, University of California Press,
Berkeley:1994| (7gf&-5, &5 Fhmma ww@s v, -
350)

Y@ STt A WS *A3-9F SCFR[A WA TG AR AT 936

N 2forave Z0o & 8 © TR Afe (e fey wkete Bty wie-qwe Az A5 @
Ifega [ seseer e g sivea T @ gforamat &= fmmels

"15. On 17-10-71, a Conference (100) of Pakistan
Islami Chhatra Sangha (ICS), Rangpur Branch was held
in Rangpur town with A.T. M. Azharul Islam (ICS) in the
chair. Amongst others Ali Husan Md. Mujahid, Acting
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President, WPICS addressed the Conference,
explaining the present situation of the country and
urging the party workers to mobilize the youths of
Islamic spirit and launch a strong movement against
anti-Islamic activities. He also urged them to form Al-
Badar Bahini at different levels for defending the country
from internal and external attack.

21. On 16-09-71, a public meeting (1000) was held
under the joint auspices of Jalalabad Chhatra Samiti
and ICS at Sylhet town wherein Matiur Rahman Nizami,
President, ICS and others delivered speeches criticizing
India for interfering in the internal affairs of Pakistan and
obstructing the return of displaced persons. They
stressed the need of Islamic education and Islamic
constitution for the integrity of Pakistan. Matitur Rahman
Nizami further condemned the outlawed Al leader for
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the above lines were also adopted in the meeting.”
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Quazi Reza-Ul Hoque, J.

| have had the advantage of reading in draft the judgment proposed
to be delivered by my learned brother Mr. M. Moazzam Husain, J. | regret,
| could not find myself in agreement with him and with great respect to his

lordships view, | would like to pass my own opinion as hereunder.

The facts necessary for disposal of the Rule, as has been stated by
the petitioners, in brief, is that the Election Commission (hereinafter
referred to as the EC) with a view to hold General Election for constitution
of the 9™ Parliament and also to bring the political parties of Bangladesh
within certain framework amended some provisions of the Representation

of the Peoples Order, 1972 (hereinafter referred to as the RPO) and
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required the political parties to be registered prior to contesting the
General Election complying the provisions of the RPO and in a follow
through the political parties submitted applications along with their
constitutions. A section of people desirous of being registered as a
political party under the name and style Bangladesh Jamate Islami
submitted its application with its constitution, which was not found
compliant to the mandatory requirement yet the EC accorded it with
registration under the name and style Bangladesh Jamate Islami
(hereinafter referred to as the BJI).

The petitioners have therefore decided to challenge the EC,
because they want to ensure that all the constitutional functionaries and
office bearers of the Republic, including the EC, without fail, observe the
rule of law and the Constitution and seek to hold them accountable, so
that the constitutional office bearers of the Republic are not persuaded or
influenced by any external exigency or political expediency or any other
superfluous interests. Because the petitioner demand the observance of
the rule of law and adherence to the constitutional norms from the
constitutional functionaries of the Republic. Firstly, because the impugned
registration (having the force of law) of BJI as a political party and its
objectives as laid down in its party constitution are ex-facie violation of the
basic structure of the Constitution of the People’s Republic of Bangladesh
(hereinafter referred to as the Constitution) and therefore automatically
void ab initio by operation of Article 7 (2) and 26 (2) of the Constitution.
Such impugned registration therefore cannot be deemed to be a legal
instrument having the force of law. Secondly, because the impugned
registration of the party constitution of BJI, and the objects as laid down
therein, renders it not competent, eligible or qualified to get itself
registered and enjoy the status of a legitimate political party as per Article
90B(1)(b)(ii) and Article 90(C)(1) of RPO. Therefore, the registration of BJI
as a political party by the Election Commission on 4.11.2008, bearing a
party registration No. 014 is void ab initio, being ultra vires to the relevant

law and the Constitution.
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In furtherance of that objective they are also active to prevent any
one, particularly a communal association known as Bangladesh Jamate
Islam (BJI), from using religion as a means of exploitation as well as using
religion as a political tool and in the process misguiding the people and
purporting to subvert the Constitution of the Republic. The petitioners are
deeply concerned about upholding public interest and security of the
people and the Republic, which has been exposed to severe danger by
BJI's activities based on its express objectives as laid down in its party
constitution, which in fact purports to subvert and overthrow the
Constitution of the Repubilic.

BJI on the contrary, not only opposed the birth and creation of the
State of Bangladesh founded on the basis of secular and democratic
principles, but it is an organization, which systematically sided and aided
with the enemy, which imposed such as unjust war and genocide upon the
unarmed civilian people of Bangladesh, simply because the people
successfully exercised their adult franchise and gave mandate to their
elected representation to form a Government; thereby exercised their right
of self determination. Members belonging to BJI actually sat in the War
Cabinet of the enemy, soiled their hands in the blood of the innocent
unarmed civilians, committed genocide, war crimes, crimes against
humanity, murder ethnic cleansing & mass rape, arson, identified and
eliminated the intellectuals and professionals who were capable of giving
leadership fledgling nation and capable of creating ‘the human
infrastructure’ of a nation at every sphere of life and perpetuated other
gruesome acts, atrocities and unleashed a systematic reign of terror,
through the training of Al-Shams, Al-Badr, Rajakars, Peace Committee
and other auxiliary forces and guided the occupational Pakistani Army and
its auxiliary forces to commit holocaust in the name of Islam.

The Election Commission before registering BJI as a political party,
caused a public notice to be published in the Daily Inqulab, inviting to hear
anyone who may have objection as to its registration as a political party.

Similar public notices were also published by the EC before the
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registration of other political parties. Some of the petitioners pursuant to
the said notice put their written objections to the EC that they want to
formally express their objections. Accordingly the Election Commission
held a public enquiry as to why BJI ought not to be registered as a political
party and some of the petitioners, individually and collectively and through
their respective organizations appeared before the EC and made
representations, some with written documents with cogent grounds as to
why BJl is ineligible for registration as a political party legally, morally and
ethically. They publicly opposed the registration of such an association
known as Bangladesh Jamate Islam since it was involved in the atrocities
committed in 1971, and which overtly and expressly opposed the birth of
Bangladesh. These petitioners are of the view that any registration
granted by the Election Commission to BJlI as a political party would
tantamount to giving this association a ‘certificate’ and a kind of legitimacy
by the Republic, under the laws of the Republic, when this association
does not even recognize the Republic and its Constitution, nor accept the
premise upon which this Republic was born, and even today pose a threat
and openly challenges the sovereign Constitution of the Peoples Republic
of Bangladesh, which proclaims that sovereignty belong to the people
under the Article 7 of the Constitution. Article 7 has been declared in the
landmark Eight Amendment Judgment as “immutable” like the ‘pole star’
of the Constitution, which can never be changed, encroached or
compromised in any manner, howsoever.

Some of the petitioners were invited by the EC and they made
submission as to why BJI ought not to be registered as a political party.
Some of them even gave written submission also, chronicling the series of
war-crimes, crimes against humanity, murder, rape, arson etc. and its
continuous activities to date to inflict injury and provocations both by
words and deeds to the spirit of the War of Liberation of 1971 and insults
targeted freedom fighters many of whom are still living and purport
damage, undermine and tarnish the image, and the sacred memory of the

Martys of 1971 and those who were freedom fighters and millions of
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patriotic citizens of Bangladesh. Their such written petitions also contained
inter alia that:
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Alas! EC did not pay any heed to the petitioners or the relevant law
nor the Constitution and in disregard and gross violation of all the above,
registered BJl a political party (annexure- F and E-1 series). The
petitioners are therefore, genuinely aggrieved and the petitioner’s concern
are legitimate and bona fide.

The respondent No. 1 by submitting an application prayed
for discharging the Rule, wherein it stated that since the General Election
was very close, the EC decided to register the political parties with
provisional constitutions and allowed them to contest the ensuing
elections for the sake of returning to the representative governance, which
is one of the basic structures of the Constitution, and with a view to
upholding the principles of constitutionalism, democracy and rule of law in
the country. The EC, keeping in mind the necessity of the time, the spirit of
democracy and articles of faith vis-a-vis the constitutionalism, went for
liberal interpretation of the constitutions of almost all the political parties:
secular, nationalist and Islamic and allowed them to contest the then
ensuing parliamentary elections. A proviso was appended to Article 90D of

the RPO vide the Representation of the People (Second Amendment)
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Ordinance, 2008 to empower the EC to register political parties
provisionally. The proviso runs as follows:

“Provided that the Commission may allow any political party

to apply for registration which has a provisional constitution

containing provisions as specified under sub-clause (b)(i),

(b)(ii), b(iii) and b(iv) of clause (1) of Article 90B as well as

complying with the provisions under Article 90C along with a

resolution of the highest policy making body of the party, by

whatever name it may be called to the effect that the party

shall submit ratified constitution within six months from the

date of first sitting of the ninth parliament.”

The amendments brought to the RPO by the Ordinances during the
tenure of the last caretaker Government/ emergency period were ratified
by Parliament vide the Representation of the People Order (Amendment)
Act, 2009.

The petitioner annexed to the writ petition a copy of the constitution
of BJI (October, 2008 edition, reprinted in November, 2008), which was
submitted to the EC as a provisional constitution of the party as per
mandate of the said provision of the RPO. The said provisional
constitution contains an appendix at its page No. 64 which states,
amongst the other things that the party amended its constitution (13th
amendment) complying with the new provisions of the RPO. The petitioner
annexed a copy of the constitution that has experienced significant
amendments throughout the period till 2" December, 2012. Although the
impugned constitution is in no way ulfra vires the Constitution of the
People’s Republic of Bangladesh, the BJl has brought several
amendments to the same at the directions of the EC, as it is always willing
to assist the democratic and constitutional intuitions of the country. BJI
submitted copies of the amended constitutions to the EC on 22™ July,
2009, 1! August, 2010 and finally on 2" December, 2012.

The BJI's legal team is in full co-operation with the EC, making

rigorous efforts to assist the later and to keep the constitution of the BJI
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fully compliant with the provisions of the RPO. There have been regular
talks, correspondences and meetings between the two in furtherance of
achieving the goal of the EC and the scheme of the RPO. The EC
received the latest constitution of the BJIl in December, 2012, and 4(four)
months have elapsed since then and the EC has not taken any final
decision with regard to the amendments brought to the BJI constitution
during the period between 04.11.2008 and 02.12.2012. The entire matter
is in the seisin of the EC. The EC being a constitutional body must not be
obstructed by the petitioners in discharging their functions independently.
And the Rule dated 27.01.2009 cannot be disposed of at this stage, as
doing so would be an act of overriding the discretionary powers of a
constitutional/ statutory body of the Repubilic.

The petitioner impugned the registration dated 4™ November, 2008
of the BJI as a political party that was done on the basis of the provisional
constitution that has undergone several significant amendments in course
of time. The impugned provisions of the impugned constitution have been
amended further. No question of examining the validity of the registration
of the BJI at this stage arises at all; examination of the legality of the
registration would be a futile exercise and an impediment in the way of
exercising discretionary powers by the EC under the said statute i.e. the
RPO, 1972 (President’s Order No. 155 of 1972).

The respondent Nos. 1 and 2 by submitting affidavit-in-opposition
contested the Rule. They at the very beginning reiterated to their previous
stand on maintainability and stated that the present writ petition is not
maintainable in the facts and circumstances of the case. The registration
by the EC to BJI is not a final decision. It is a provisional/ interim decision
which is subject to change/ alteration by the EC when the final decision for
registration is made before the next Parliamentary Elections. It is open to
the EC not to grant a final registration, if the BJl does not comply with
requirements of the RPO. The registration of the BJI as a political party is
an on-going process. Members of BJl are in correspondence with and

meet regularly with the EC for the purpose of obtaining final registration.
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Unless, there is a final registration, the present writ petition is not
maintainable. A writ petition is not maintainable against an interim or
provisional decision.

The petitioners have made misrepresentations of Islam, Islamic
history and Islamic jurisprudence for the purpose of advancement of their
argument that Islam is ‘inherently secular’. Such allegations are wholly
irrelevant for the purposes of this writ petition. The interpretations of Islam
made by the petitioners have no nexus with the legality of the registration
of BJI as a political party. Moreover, the present writ petition has been
filed as a result of the private vendetta of the petitioners against the BJI.
The aforementioned petitioners attempted on various occasions to prevent
registration being granted to the BJI. Having failed to lawfully prevent
registration of the BJI as a political party, they have field the present mala
fide writ petition.

Further the present writ petition has been filed on the basis of the
un-amended constitution of BJI published in November 2008. The current
BJI constitution was amended 4 (four) times thereafter. The current
constitution of BJI was published in January, 2011. According to Article
90C(1) (a) of the RPO only the objectives of BJI constitution are required
to be consistent with the Constitution of Bangladesh.

Under Article 90C(1)(b) of the RPO any alleged discrimination in
relation to religion, race, caste, language or sex in the constitution of a
political party is required to be ‘apparent’, however, in the facts and
circumstances of the case, there is no discrimination apparent or
otherwise. The petitioners by their attempts at interpretation of Islam, have
incorporated western concepts and ideals. As such they have undermined
Islam, Their interpretation of Islam have been such criticised in recent
times as an orientalist interpretation.

Democracy is a basic feature of the Constitution, as such, the
Constitution of Bangladesh permits the BJI to stand for elections as a
political party. The citizens of Bangladesh are the ultimate arbiters as to

whether BJl shall form a Government. Interference by the Court in
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cancelling registration of a political party will tantamount to tampering with
democracy, which is a basic feature of the Bangladesh Constitution.

Moreover, the BJl has been established and is run by its members
in accordance with the fundamental right of freedom of expression as
enshrined in Article 39 of the Constitution; as such this writ petition has
been filed to deprive the members of the BJl from exercising their
fundamental rights.

BJI was formed and is run by its members is exercise of the
fundamental right to practice and propagate one’s religion as enshrined
under Article 41 of the Constitution. Hence, the present writ petition has
been filed for the unlawful purpose of preventing the respondent Nos. 1 to
3 from exercising their fundamental rights.

The objectives of BJI as enumerated in clause 3 of its constitution
are not contrary to the Constitution of Bangladesh. The objectives of BJI
as laid down in clause 3 are as follows:

Establishment of world peace;

Welfare of Mankind;

Pleasure of God; and

Success in the afterlife.

None of the above objectives are contrary to the provisions of the
Constitution of Bangladesh.

BJI by incorporating clause 69 into its constitution included a
provision for reserving 33% of all committee positions for women in the
Central Committee by the year 2020, which is in compliance to Article
90B(1)(b)(ii) of the RPO. Further, as stated above, the objectives of the
BJI constitution are not contrary to the Constitution of Bangladesh.

The BJI is not a communal organization. Clause 11 of the
constitution of BJI permits non-Muslims to join the BJI. It does not use
religion as a political tool or means of exploitation; it has never misguided
or attempted to misguide people. The party constitution of the BJI is

consistent with the Constitution of Bangladesh. The allegations of
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subversion and destabilization are politically motivated allegations without
and factual basis.

The petitioners have misconstrued the Charter of Medina. The
Charter of Medina does not provide any sanction for secularism. The
concept of sovereignty has been misconstrued by misinterpreting the
Charter of Medina. Although the Charter of Medina recognized that
political sovereignty lies with the people, in fact legal sovereignty lies with
God. As such the Charter of Medina was neither republican, nor secular
as alleged. The Charter of medina was not born out of nationalism. It was
an agreement between Mohajeruns (Emigrants mainly from Mecca),
Ansars (Helpers of Medina), Jewish, and Christian tribes in order to
ensure a peaceful co-existence.

With regard to the allegations of involvement of the BJI in the
Liberation War of 1971, as made in the writ petition, it is categorically
stated that neither the BJI, nor its members committed war crimes, crimes
against humanity or violated the human rights of any person. BJl has
consistently upheld the human rights of citizens of this country. The
statements made in relation to BJIs involvement in the Liberation War are
motivated, concocted and irrelevant for the purpose of disposal of this writ
petition.

BJI recognizes the political sovereignty of the people, which is
consistent with Article 7 of the Constitution. Moreover, the objectives of
the BJl constitution are not inconsistent with the Constitution of
Bangladesh as stated in the writ petition, as such, the EC lawfully
registered the BJl as a political party under the RPO.

BJI secured sufficient number of votes in the 9" Parliamentary
Elections in order to be registered as a political party. Article 90B(1)(ii) of
the RPO states that a party shall be eligible for registration in the event
that it:

“Secured five percent of total votes cast in constituencies in

which its candidates took part in any of the aforesaid

parliamentary elections”
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BJI participated in elections from 35 (thirty-five) constituencies and
obtained a total of 32,88,782 votes, as such the percentage of votes
secured in the constituencies in which BJI participated is quite significant.

Moreover, the BJI also qualifies for registration in accordance with
Articles 90B (1)(i) and (ii) of the RPO. BJl won 18, 3, 17 and 2 seats in the
last 4 (four) Parliamentary Elections with its present election symbol-
“‘weighing scales”. BJI has a central office with a central committee and
has more than the requisite number of district offices and voters as
required in Article 90B (1) (iii) of the RPO.

The constitution of the BJI complies with the requirements of Article
90B and 90C of the RPO. BJl is neither a Bank, financial institution,
trade/business organization, NGO, charity, nor did BJI ever sought
registration as any of the aforesaid institutions. Further, the BJI has not
sponsored any bank, financial institution or other trade organizations as
alleged. Holding of shares by members of a political party in business
entities is not a bar for registration. The Election Commission upon
consideration of the true functions and objectives of the BJI provisionally
registered it as a political party. The allegations made by the petitioner
Nos. 12 and 19 in the letter issued to the EC are without any legal basis.

The constitution of the BJI is consistent with the notion of
sovereignty in Article 7(1) of the Constitution of Bangladesh. The concept
of sovereignty in Article 7(1) refers to ‘political sovereignty’ as opposed of
‘legal sovereignty’. The doctrine of political sovereignty states that the
people are holders of power and are sovereign. This doctrine of political
sovereignty has been encapsulated in Article 7(1) of the Constitution. The
BJI recognizes the political sovereignty of the people. The constitution of
BJI merely states in Clause 3 that legal sovereignty lies with God. Legal
sovereignty of God is recognition of an All-Powerful, All-Knowing God and
the ultimate authority of God to do justice. This is not inconsistent with the
political sovereignty of the people. The Constitution of Bangladesh does
not refer to ‘legal sovereignty’. Legal sovereignty is an evolving concept.

Different interpretations of legal sovereignty have appeared over time.
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Political sovereignty, on the other hand is a recognized concept as
enshrined it Article 7 of the Constitution.

Further the petitioners have relied upon an obsolete text of the BJI
Constitution. They have relied on the edition issued in November, 2008.
The current text of clause 2 (5) of the BJI Constitution states God has no
equal. There is no conflict with the above clause with the concept of
political sovereignty and Article 7 (1) of the Constitution.

The contention that Clause 2(2) of the BJI constitution denies the
legitimacy of the judiciary is misconceived and false. Clause 2(2) merely
states that all consequences, good or bad flow from God. This is a strict
reflection of the verses relating to the oneness of God. The State
enforces the personal law of its citizens, which is of divine source.

Clause 4(3) the BJl constitution states that it shall act
constitutionally and within the legal and democratic framework in order to
achieve its desired changes and reform in the society. The allegations of
“brainwashing’ is frivolous made without any factual basis. Clauses 5(1)
and 5(2) of the BJI constitution only provide for the propagation of Islam.
This right is guaranteed under Article 41 of the Constitution. The BJI
constitution has neither explicitly, nor implicitly provided for slavery to the
party as alleged. This is a frivolous allegation arising out religious
prejudice.

With reference to Verse 56 of Surah 25 cited by the petitioner it is
stated that the BJI constitution does not recognize the propagation of
religion through coercive means. The BJI constitution in clauses 4(2) and
4(3) clearly states that no action shall be taken by BJI unless the same is
constitutional and within the legal and democratic framework.

The clauses 6(1), 6(2) and 6(3) of the BJI constitution are
consistent with fundamental right to propagate ones religion as enshrined
in Article 41 of the Constitution. Further, with regard to the allegations
made that clause 6(4) of the BJI constitution provides for the subversion of
State machinery, it is stated that the said clause expressly provided that

the Government shall be changed within the legal frame-work. BJI's sole
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reliance on legal and democratic means has also been provided in
clauses 4(2) and 4(3) of the BJI constitution. BJI fully endorses
fundamental rights enshrined in Part Il of the Constitution.

Further the BJI constitution is also consistent with Parts V and VI of
the Bangladesh Constitution. No violations of the Penal Code or the
Special Powers Act, 1974 have been committed by any member of BJI.

Under clause 11 of the BJI constitution non-Muslims are also
eligible to become members of BJIl. There is also no bar to a non-Muslim
being appointed as the head of the party. The Central Majlish-e-Shura
comprises of male and female members. Currently, it has 25% female
members. By the year 2020 this shall increase to 33% in accordance with
clause 69 of the BJI constitution. There is no discrimination on the ground
of sex. Women regularly attend and vote in all meetings of the central
Maijlish-e-Shura and are an integral part of the decision-making proves of
BJl. There is also no bar to a woman being elected as the head of the
party. The Central Women’s Department is a separate organ of the BJI,
which looks into women’s affairs. This organ provides further
representation to women over and above the presence of 25% women in
the Central Majlish-e-Shura.

BJI does not subscribe to radical Islam or support militancy. It does
not support communal politics as stated in clause 3(3) of the BJI
constitution. BJI pursues a peaceful and democratic process as stated in
clauses 4(2), 4(3) and 6(4) of its constitution. Further, there is no
reference in the BJI constitution to Maulana Maududi or his ideologies.
The BJI constitution has been framed in consistency with the Bangladesh
Constitution. BJI does has never and does not issue any fatwas.

The respondent No. 4, by submitting an affidavit-in-opposition
stated the Election Commission for Bangladesh (EC) is established under
Article 118 of the Constitution of the People’s Republic of Bangladesh
empowered with the powers and functions enumerated in Article 119 of
the Constitution. The Representation of the People Order, 1972 (P.O. No.

155 of 1972) was promulgated on 26™ December, 1972 providing for
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conduct of elections to Parliament and for matters connected therewith
and incidental thereto; and the same was amended from time to time by
the Acts of Parliament and Ordinances promulgated by the President.

The Representation of the People (Amendment) Ordinance, 2008
(R00b AT 8% = W), was promulgated on 19.08.2008 during the then
Caretaker Government in 2008 bringing various amendments to the
Representation of the People Order, 1972; and by section 26 of the said
amending Ordinance, a new chapter namely, Chapter VIA was inserted in
the said Order which provided, inter alia, for the registration of political
parties in Bangladesh requiring that a political party willing to participate in
election under this Order shall be registered with the Election Commission
subject to conditions laid down in article 90B of the Order.

The newly inserted Chapter VIA in the RPO, 1972 provided for the
requirements, conditions, qualifications of a political party for registration
as such; and the chapter further provided for the procedure of registration,
entitlement of a political party upon such registration and cancellation of
registration of a political party and for the purpose of the above-said
Chapter VI of the RPO, 1972, the Election Commission framed 3retafss wat
== fafestiet, 200b, Which was published in the official Gazette under S.R.O.
No. dated 26.08.2008. And further amendments were brought to the RPO,
by the Representation of the People (Amendment) Ordinance, 2008 (:00v
T 8¢ W wgtw®) and Representation of the People (Amendment)
Ordinance, 2008 (x00v @ ¢ = w4m#). Thereafter, the Parliament
enacted the Representation of the People Order (Amendment) Act, 2009
(Act No. 13 of 2009) in consonance with the above-said Ordinances of
2008.

The respondent No. 1 applied to the EC on 20.10.2008 through
their Secretary General for registration of their party with the EC under the
relevant provisions of the RPO, 1972; and with the said application the
respondent No. 1 submitted- (i) provisional party constitution; (ii) party’s
election manifesto, 2007; (iii) decision of the executive committee of the

party for registration as such; (iv) a list of names of the Executive
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Committee of the party; (v) treasury ‘challan’ showing payment of
registration fees; (vi) list of bank accounts of the party; (vii) description of
income source of the party; (viii) authorization letter; and (ix) a gazette
showing a person elected as Member of Parliament under the party
symbol (Annexure- 2).

The EC formed a committee for scrutiny of documents submitted by
the political parties for registration; and the committee, after scrutinizing
the above-said application of the respondent No. 1, found some provisions
of the BJI constitution to be in conflict with the Constitution of the People’s
Republic of Bangladesh including the Preamble, Articles 8, 9, 10 and 11 of
the Constitution; and when the concern of the scrutiny committee was
made known to the respondent No. 1, Md. Jashim Uddin Sarker, the then
legal affairs secretary and member of the central working of BJI came and
deleted some provisions under his land in section 5 of the their party
constitution and promised the committee that they would drop those
provisions from the party constitution in their next party council; and till
now no amended copy of the constitution as deleted has been submitted
to the Commission and the thus the respondent No. 1 failed to comply with
the legal requirement.

The Election Commission issued Notification on 23.10.2008 under
rule 7(2) of the sresafes we fams f&fwser, 200b, which was published in
various national dailies of the country inviting objections, if any, in respect
of registration of the BJI as a political party. As many as 9(nine)
organizations filed separate objections against registration of BJl as a
political party with the EC. After hearing the objection on 01.11.2008 and
weighing the political situation at the relevant time EC granted provisional
registration in favour of the BJl as a political party of Bangladesh and a
registration certificate was issued in favour of BJI accordingly (Annexure-
3).

The registration of a political party in not unconditional and
unqualified; and such a registration may be cancelled by the EC under

Article 90H of the RPO under any of the conditions enumerated therein
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and more so if any provision of the concerned party constitution in found
to offend any provisions of the Constitution of the Repubilic.

The respondent No. 4, through supplementary-affidavits-in-
opposition further stated that the respondent No.1, the BJI, through their
authorized person, has submitted an attested copy of the constitution of
respondent No. 1 on 02.12.2012 in the Election Commission (Annexure-
4).

The Election Commission issued Notification on 23.10.2008 under
rule 7(2) of the wreafes we = f&fawren, 200 which was published in
various national dailies of the country inviting objections, if any, in respect
of registration of the BJI as a political party (Annexure- 5). As many as 9
(nine) organizations filed separate objections with the EC against
registration of BJI as a political party in Bangladesh; the objectors were
A SRR ASH; IFTGRA o wiere e sffb; =iga ¢ et @; G133 FWeRN
CEIRI; FTeHAfe, FAN (SI6 I GETIRCEEH; JAFT ST TSI; 9T THroD (\io; @R
TR wE Wi wifer G | (annexure- 6). Hearing of those objections
took place on 01.11.2008; and in the said hearing, representatives of the
objectors as well as other interested person were present (annexure- 7).
In the said hearing on 01.11.2008, one participant and objector, namely,
qFeEE s weE fE G submitted documents in support of their
objections; and another participant and objector, namely, War Crimes
Facts Finding Committee submitted documents in support of their
objections; and another participant and objector, namely, S5 Jfew@mR 7@
1, submitted written objection (annexure- 8, 9 and 10).

The EC formed a committee for scrutiny of documents submitted by
political parties for registration; and the said scrutiny committee, after
scrutinizing the application of the respondent No. 1, the EC was of the
opinion that some provisions of the BJl constitution were in conflict with
the Constitution of the People’s Republic of Bangladesh including the
Preamble, Articles 8, 9, 10 and 11 of the Constitution i.e. in conflict with
Article 90(C) of the RPO; and when the concern of the scrutiny committee

was made known to the respondent No. 1. Md. Jashim Uddin Sarker, the
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then legal affairs secretary and member of the central working of BJI came
and deleted some provisions in section 5 of their party constitution by
hand and promised the committee that they would drop those provisions
from the part constitution in the next party council as also have been
stated before. The respondent No. 1 has submitted a constitution of BJI
vide their letter dated 22.07.2009, and the constitution appeared to have
been published in July, 2009 (annexure- 11).

The said constitution of the BJI was considered by the EC in their
meeting No. 270/2010; and in the said meeting EC observed, inter alia,
that (i) the BJI has not ratified their constitution as promised by them
earlier; (ii) the object stated in section 3 of the BJI constitution is not in
conformity with the Preamble of the Constitution of the Republic; (iii) the
provisions of section 5(3) and 6(4) of the BJI constitution are not in
conformity with the Fundamental Principles of the State Policy of the
Constitution of the Republic; (iv) the provisions of sub-section (i) —(vi) of
section 7 and provisions of section 11(2) of the BJI constitution in respect
of membership of non-Muslims in the party and the ‘oath’ relevant
therewith, are not realistic and conflicting with the objectives of the BJI;
and and (v) the provisions in section 18(4) (cha) are contrary to Article
90B(1)(b)(i) of the RPO (annexure- 12).

In the said meeting the EC also decided to sent letter to the BJI to
notify those issues of the BJI constitution as has been pointed out by the
Commission; and in the follow through sent letter No. f4&/9-9/am/c (88-
[Roob/oe) dated 24.01.2012 to the then secretary general of the BJI
informing him about the concerns of the EC and requested him to take
necessary steps to bring the constitution of the BJI in conformity with the
relevant laws of the country (annexure- 13).

Some reports published in the newspapers on 16.02.2010,
24.02.2010 and 27.02.2010, from which it appeared to the EC that one
student organization, namely, =St =@, is a student wing of the BJI;
and since such a direct affiliation of a political party with a student

organization is in violation of the terms and conditions of the RPO, the
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Commission sent letter No. f@i/9-9/am/¢ (88)/200vr dated 09.03.2010
asking BJI to explain their position in this regard (annexure- 14). However,
the EC did not receive any reply from BJl of the above-said letter.
Thereafter, EC sent another letter being No. F1/3-o/aW/¢ (88)/200b/553
dated 18.03.2010 again asking BJI again to explain their position in that
matter (annexure- 15). BJI vide their letter dated 28.04.2010 replied to the
above-said letter of the EC dated 18.03.2010 denying any affiliation of the
BJI with the =i graf*ifest (@annexure- 16).

The EC following its earlier letter dated 24.01.2010, sent another
letter being No. f=i/g-o/am/e (88)/200v/5¢> dated 29.04.2010 to the BJI
requesting them to submit amended constitution of the BJl within
10.06.2010 (annexure- 17). The language of the letter dated 28.04.2010 of
the BJI, which they sent to the EC in reply to the EC’s letter dated
18.03.2010 was not acceptable to the EC, so it decided in its meeting No.
298/2010 to send a reply to the BJI (annexure- 18).

BJlI submitted an amended constitution in July, 2010 which
appeared to have been published in July, 2010 and on preliminary scrutiny
it was observed that the amended constitution of July, 2010 brought some
changes, which was only to section 2(5) of their constitution (annexure-
22). The scrutiny committee for scrutinizing the constitution of the political
parties was reconstituted on 14.12.2011 vide EC’s letter No f&=1/2-
ofamiv/o8/200b/-58, the Joint Secretary (Law) of the Commission being the
convener of the Committee (annexure- 23).

EC sent a letter being No. %4.00.0000.03¢.¢0.0¢v.0b.55> dated
04.11.2010 to the BJI to bring the necessary changes in the BJI
constitution as has been requested to them through its letter dated
24.01.2010 and 29.04.2010 and submit the amended constitution to the
EC within 05.12.2012 (annexure- 24). In reply to the said letter of the
respondent, the BJI sent a letter on 20.11.2010 to the EC and sought time
from the EC till 05.02.2013, to submit the amended constitution of the BJI

(annexure- 25).
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The constitution of BJI submitted on 02.12.2012 was scrutinized by
the ‘scrutiny committee’ of the EC vis-a-vis the earlier versions of the BJI,
submitted in 2008, 2009 and 2010 in light of the objections that were
raised by the scrutiny committee of the EC in the its letter dated
24.01.2012 and 04.11.2012; and the committee noted its observations in a
note-sheet prepared after scrutiny; the content of the said note sheet is
self contained and self explanatory (annexure- 27). BJI did not take any
further step thereafter with regard to the said scrutiny report, since the
instant Rule is still pending.

Ms. Tania Amir, the learned Senior Advocate appearing for the
petitioners submitted that this writ petition is in the form of public interest
litigation and the petitioners have the necessary locus standi to move the
writ Bench of the High Court Division under Article 102 (1) and (2) read
together with Article 44 of the Constitution.

She again submitted that the entire constitution of BJI in its
essence and at its core is repugnant to the fundamental basic structure of
the Constitution of the People’s Republic of Bangladesh, therefore the
registration of BJI as a political party is void ab initio by operation of Article
7(2) and Article 26(2) of the Constitution of the Republic. The impugned
registration of BJI as a political party being a legal instrument having the
force of law, based on the objectives as laid down in its party constitution
is repugnant to the fundament basic structure of the Constitution of the
Republic as well as violative of the relevant law, i.e., Article 90B and 90C
of the RPO.

The constitution of BJI is in irreconcilable conflict and is in denial of
‘sovereignty’ belonging to the people of the country, i.e. Article 7 of the
Constitution. Section 2 is utterly repugnant to the Constitution of the
Republic and does not recognize Article 7 of the Constitution of the
Republic, i.e. that sovereignty belongs to the people of Bangladesh. BJI
has intentionally misguided itself to create confusion between temporal
power and spiritual power so as to manipulate the mind of the people, so

that the people are disempowered from exercising their free sovereign will,
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which is supreme and thereby the right of self determination, whereby the
people have gifted themselves the Constitution in 1972, which is
republican in nature, based on secularism, democracy, non-discrimination
on the ground of gender, colour or religion, nationalism based on
language & culture (not religion) and socialism so as to ‘prosper in
freedom’ (Preamble to the Constitution). Section 2(5) of the BJI's
constitution purports to deny the supremacy of the Constitution of the
Republic as well as inconsistent with the concept of sovereignty as
enshrined in the Preamble and Article 7 of the Constitution.

Section 2 (2) of the impugned registered BJI constitution denies the
entire system of judiciary of the Republic and purports to annihilate Part VI
of the Constitution. It denies the legitimacy of the Judiciary of the Republic
to hear petitions or cases or adjudicate upon disputes and challenges the
authority of the judges to pronounce judgments and laws for the Republic.

The BJI's constitution in its section 2(5) also fails to recognize the
Parliament and its legitimate ability to enact laws for the Republic, and
therefore violative of Article 65(1) of the Constitution of the Republic. In
other words, it fails to recognize and/or acknowledge the legitimate
authority of Parliament to enact any laws for the Republic. BJI
acknowledges only ‘devine law’ and that only it (Jamate Islam) can dictate
to the people and the nation as to what those ‘devine laws’ are, if they
have the monopoly or enjoy the ‘sole agency’ for Islam. In the beginning of
‘statehood’ divine law was a necessary pre-requisite for establishing
kingdoms and granting legitimacy to any monarchy, theocracy or any
other form of un-democratic regime or dictatorship. Thus in the guise of
divine law, BJl is purporting to establish an un-democratic and un-
constitutional regime, which is anti-thethis of the ‘free-will’ of the people of
Bangladesh, which is supreme as per Article 7 and thereby subverts the
very root and basis of the Constitution of the Republic. It is however,
unclear from BJI's party constitution and the objectives laid down therein
as to when, where, how and if at all, it derived its source of authority or

any ‘power of attorney’ from almighty to indulge in enforcing their own



119

interpretation of Islam and thus inflict the same upon the rest of the
sovereign citizens of Bangladesh, both Muslims and non-Muslims doing
so is purports to disempowering the people by denying them to exercise
their ‘sovereign will’ through an elected Parliament. A republic can only
enforce laws that are temporal in nature, enacted in the Parliament,
comprising of elected representatives of the people.

She also submitted that Section 6(1), 6(2) and 6(3) of the impugned
constitution of the BJI, in fact encourages for training to militant groups, by
resorting to ‘radical dogmas’ and hiding behind the guise of Islamic divine
law, defined by the party rather than based on any real values of Islam.
The petitioners believe that the real values of Islam on the other hand, are
inherently secular, tolerant and peaceful. Furthermore, section 6(4)
propagate to subvert State machinery and the system of constitutional
governance of the Republic in the light of BJI’s own interpretation of Islam,
which the petitioners reject and BJI's version of Islam as evidenced from
its constitution is a clear and blatant violation of Preamble, Artice 7, 11,
65, Part Ill, Part V and Part VI of the Constitution. They are openly
seeking to establish an illegitimate extra-constitutional regime, which is not
only seriously offensive to the petitioners, but also constitutes serious
offences under the Bangladesh Penal Code, 1860; and the Special
Powers Act 1972.

Ms. Amir, further submitted that Section 7 of the impugned
registration of BJI's constitution prescribed the criteria for membership of
BJl. A Plain reading of the constitution of the impugned registered
association reveals that no non-Muslim can ever become a co-equal
member as a Muslim (male) member. Non-Muslim members constitute a
separate category of membership who are not eligible to become
members of the Executive Committee or the head of the party. Thus
discrimination is created on the ground of religion in violation of Article 27
and 28 of the Constitution. Even Muslims who do not agree with BJI's so-
called understanding and interpretation of Islam cannot be a member,

which is ex facie communal, discriminatory and violative to the
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fundamental rights guaranteed under the Constitution. Thus, the party
constitution falls short of the mandatory requirement for registration as
legitimate political party as per section 90C(1) RPO.

She further submitted that insertion of Article 90B(1)(b)(ii) and
Article 90C(1)(b) are not ad hoc or arbitrary insertions, rather those are
culmination of a long journey whereby the Republic is committed to
affirmative action’s, which are guaranteed as fundamental rights under
Article 28(4) of the Constitution. Bangladesh has become a State party to
the Convention on Elimination of all forms of Discrimination Against
Women (CEDAW) and the Beijing Declaration and its ‘platform action'. It is
thereafter obligation and duty of the Republic to implement, both under
international instruments and the national Constitution to relevant electoral
laws to cause, inter alia, political participation of women in all spheres of
national and local governments as elected representatives. Participation of
a handful of women is not sufficient; the aim is to achieve a ‘critical mass’.
As per internationally accepted notion and standard 30% or one third is
universally acknowledged and recognized to be minimum percentage or
number necessary for reaching towards the ‘critical mass’. Consequently
the Government pursuant to its obligation under the Constitution and
international instruments caused the ‘National Development Women’s
Policy, 2008’, which identifies the target of reaching at least one third (1/3)
seats in the Parliament through directly elected women members. The
abovementioned amendments were introduced in the electoral laws to
reach that goal by 2020, in line with achieving Millennium Development
Goal (MDG) also.

Ms. Amir, again submitted that as per Article 90C(1)(a) of the RPO
[as amended by Representation of the People (Amendment) Ordinance,
2008] a political party shall not be qualified for registration if the objectives
laid down in its constitution are contrary to the Constitution of the People’s
Republic of Bangladesh. It is abundantly clear from the plain reading of
the impugned constitution of the BJI, that it is contrary and repugnant to

the basic structure of Constitution, in as much as, it is inconsistent with the
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concept of sovereignty (Article 7), representative government and
democracy (Article 11), as well as law making power of the Parliament
(Article 65), freedom of thought and conscience (Article 39) and
discriminatory on the ground of religion and gender (Article 27, 28 and 41),
denies the legitimate judicial system of the Republic by purporting to
traverse Part VI of the Constitution and violative of the overall basic
fundamental structure of the Constitution. The impugned registration of the
constitution of BJI by the EC shall therefore be deemed to be void ab
initio, non-est and ineffective from the date of its registration.

Ms. Amir, further reiterated on the points submitted in the petition
and on point of locus standi of the petitioners, by referring to the
observations made in Ashutosh Chakma & Ors vs. Rajdhani Unnayan
Katripakha (RAJUK) and others, 60 DLR 273 at page 282- 28, which
contained inter alia that:

‘.. . The Government through the concerned Ministry lays
down the policy guidelines but a statutory body must act as per its
discretion and power vested by the Statute for implementing the
policies directions of the Government. Even the aforesaid statutory
provision clearly provides that the Government may give directions to
RAJKUK as may be necessary from time to time but such direction
must be for ensuring that RAJUK’s activities conform to the activities
of the Act.”

Similarly, a constitutional body must also act within the parameters of the
Statute and that statutory body can not deviate from that given mandate.

She again submitted that the instant writ petition’s cause title it is
stated that it is a PIL. The petitioner Nos. 1, 2, 3 and 14, although have
political identity but in the instant writ petition they have come as a citizen
of the country, not under the veil of a political identity. A PIL is moved only
when public functionaries are failing to perform their duties assigned to
them under certain statute, as is done in the instant case, as such, the
wrong done by the EC in the instant case is challenged through PIL. The

EC is supposed to act within the realm of the authority vested in it through
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RPO. EC does not have authority to bypass it. In such a situation the
petitioner’s have legitimate expectation as a citizen to see that the EC has
acted in accordance with the RPO.

She again submitted that BJI has other branches and subsidiaries
outside the territory of Bangladesh and the petitioners assert that it is a
transactional association, having other foreign branches and offices,
global resources and policymakers who represents the interest of other
agencies outside the territory of Bangladesh. Thus, the petitioners assert
that BJI acts in consort with foreign aliens and acts as their agents with
foreign branches which are prejudicial to the interest of sovereign
independent Bangladesh. BJI earlier filed a writ, being writ petition No.
6792 of 2008, in which it challenged inter alia, some provisions of the
RPO, including Article 90C(1), that have been inserted and introduced
criterions for eligibility and qualification to get a political party registered
under the provisions of the RPO. BJI knew very well that it will be
disqualified for registration as a political party under the said amendment
to the RPO by filing a writ petition. In the said writ petition it was admitted
by BJI that it has affiliation and offices outside the territory of Bangladesh
and admits that it was born in India, which is its motherland.

She further submitted that BJI filed the above mentioned writ
petition challenging Article 90B(1)(b)(ii), 90C (1) (b) of the RPO, because
they knew that their party constitution falls short of the mandatory eligibility
and qualification required to get itself registered as a political party. Thus it
is an admission in favour of this current writ petitions and the grounds of
challenge taken by the petitioners. During the pendency of the Rule of the
said writ petition, being sought and obtained registration from the EC, in
gross violation of the RPO. The petitioners during the representation made
before the EC also pointed out that the same. Whereby BJI challenged the
provisions of the same law under which it was then seeking registration as
a political party, while the case was still sub-judice before the High Court
Division of the Supreme Court. The Election Commission was also

reminded that some of the petitioners have become added respondents to
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strengthen its hands in support of the amendments and in support of the
reforms introduced to the RPO by insertion of Article 90 B(1)(b)(ii) and
90C (1). Despite that peculiar contradiction, EC nonetheless went ahead
and registered BJl as a political party. Only after securing such
registration, BJIl withdrew the said writ petition through non-prosecution.
While, at all material time BJI know very well that its challenge to the RPO
will not succeed, but merely used it as a coercive tactics to obtain its party
registration from the EC.

Ms. Amir, further continued her submission that yet any voice of
internal dissent or external criticism to the party be treated with such
contempt as if it is a criticism against God as an act of blasphemy. Thus
the petitioners are outraged that Islam is being used as a ‘shield’ against
any criticism of BJI and anyone who opposes them are declared to be
“‘Murtads” (non-believers) by way of issuance of illegal fatwas, which has
no place under our law or the Constitution. On the contrary such illegal
fatwas are an offence under section 508 of the Bangladesh Penal Code,
1860, which states as follows:

“Section 508.- Act caused by inducing person to believe that he will
be rendered an object of the Divine displeasure:

Whoever voluntarily causes or attempts to cause any person

to do anything which he is legally entitled to do by inducing

or attempting to induce that person to believe that he or any

person in whom he is interested will become or will be

rendered by some act of the offender an object of divine
displeasure if he does not do the thing which it is the object

of the offender to cause him to omit, sall be punished with

imprisonment of either description for a term which may

extend to one year or with fine, or with both.”
And according to Article 90C(1)(a) of the RPO, a political party shall not be
qualified for registration if the objectives laid down in its party constitution
are contrary to the basic structure of the Constitution of the People’s

Republic of Bangladesh. The impugned constitution of the BJl is opposed
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to Preamble, Proclamation of Independence, Part-V, Part-VI, Part-lll,
Articles 7, 10, 11, 14, 19, 25, 26, 27, 28, 29, 33, 39, 41, 65, 94, 101-112
and 114-117 of the Constitution of Peoples Republic of Bangladesh.

According to Article 90C(1)(b) of the RPO [As amended by
Representation of the People (Amendment) Ordinance, 2008] a political
party shall not be qualified for registration if its constitution is in any way
discriminatory on the ground of religion or gender and the constitution of
BJI discriminates against membership to all non-Muslims, as well as, and
many practicing Muslims, and women which is violative of fundamental
tenets of the Constitution (i.e. Article 27, 28).

She further submitted that according to Article 90C(1)(c) of the
RPO, a political party shall not be qualified for registration, if, by name,
flag, symbol or any other activity it threatens to destroy communal
harmony purporting to divide the country and also to distort the
constitutional and religious values.

She ended her submission by submitting that on 4.11.2008, when
the registration was given to BJI by the EC, it was non-compliant to Article
90C of the RPO, which is a mandatory provision of the law and no
provision of the RPO allows the EC to accord such registration to any
political party, as such, the registration of BJI as a political party is void ab
initio, i.e. done without lawful authority and is of no legal authority.

Mr. Abdur Razzak, Senior Advocate with Mr. Farid Uddin Khan, Mr.
Belayet Hussain, the learned Advocates appearing for the respondent No.
1 and 2 submitted that since EC, is in the seisin of the entire matter and it
is the EC that will decide whether the registration given on the basis of the
provisional constitution of the BJIl in 2008 would be cancelled or not.

He again submitted that in the instant writ petition the petitioners
have no locus standi to bring the petition as a PIL since the petition is
politically motivated and vexatious. The petition, as a PIL does not come
within the tenets of PIL as set out by our apex Court in several decisions.
Apart from that there are three political parties with similar religious

agenda encrypted in their constitution, which were registered by the EC,
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however, not challenged by the petitioners, which they cannot do in a PIL.
In a PIL, petitioners must not pick and choose taking side of someone
whom the petitioners’ contention also attracts for the same non-
compliance. And he further submitted that those who come within the
ambit of PIL, must come in clean hand with clean mind and clean heart. A
person coming under the purview of PIL must not come to vindicate his
personal gain, political interest, or personal vendetta, as is found in the
instant case and in this regard he referred to the observations made in Dr.
Mohiuddin Farooque vs. Bangladesh, represented by the Secretary,
Ministry of Irrigation, Water Resources and Flood Control and others, 49

DLR(AD) 1, wherein it was observed inter alia that:

“. . .itis often argued that such an interpretation will allow
a person to espouse the cause of another person and the
court will be required to decide the issues without the
presence of the proper party. If the affected party is not
coming forward for no visible reason, the court may refuse
to entertain the application. It has been clearly pointed
out that the liberalized rule of standing will be of no avail
to busybodies or persons seeking intervention of the court
with oblique motive.”
It further observed that:
“. .. a person approaching the court for redress of a public or
a public injury has sufficient interest (not personal interest) in
the proceeding and is acting bonafide and not for his
personal gain or private profits, without any political
motivation or other oblique consideration has locus standi to
move High Court Division under Article 102 of the
Constitution of Bangladesh.”
Similarly, in Md. Shahjahan Shanta vs. Government of People’s
Republic of Bangladesh and others, 17 BLC 844, it was observed

amongst others that:
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“. . . A person for personal gain or private profit or political
motive or any oblique consideration cannot be said to be a
person having sufficient interest in a proceeding of PIL.

Similarly, a vexatious petition under the colour of PIL brought

before the court for vindicating any personal grievance

deserves rejection at the threshold.”

He also referred to the persuasive decisions made in SCC (1994)
620 and AIR 1982(SC) 149.

He further submitted that the Rule has been issued with regard to
certain required rectification and during pendency of the instant Rule, the
rectifications has been done, as such, the Rule has become infructuous,
and in this regard he referred to the observations made in Anwar Hossain
vs. Mainul Hossain and others, 10 MLR(AD) 319. And on the same point
he further referred to the persuasive decision made in (1981) 4 SCC 148;
and (1981) 4 SCC 148.

He again submitted by referring to the persuasive decision passed
in Smt. Indira Nehru Gandhi vs Shri Raj Narain and anr, AIR 1975 SC
2299, wherein it was observed inter alia that ‘Free and fair elections are
part of democratic structure and an election which has been held to be
invalid for violation of the principles of free and fail elections and by
commission of corrupt practices is validated. The basic structure of
equality is violated by providing that those who hold office of Prime
Minister and Speaker are above law although election laws were there. He
again referred to the observations made in Anwar Hossain Chowdhury vs.
Bangladesh, BLD 1989, spl. Issue, at para 377, inter alia that:

“Main objection to the doctrine of basic structure is that it is

uncertain in nature and is based on unfounded fear. But in

reality basic structure of a Constitution are clearly

identifiable. Sovereignty belongs to the people and it is a

basic structure of the Constitution . . .”

By referring to Articles 7, 11 and 38 of the Constitution, he

submitted that RPO is a subordinate legislation, so it should not be
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contradictory to the Constitution as Articles 90B and 90C are. However, he
stepped back from that point since JBI through Writ Petition No. 6792 of
2008, challenged the legality of the said provisions of the RPO and
obtained Rule on 17.11.2008, and on 20.08.2008, it non-prosecuted the
Rule, i.e. the Rule was discharged for non-prosecution.

He further submitted that since JBI is a political party with a
substantial number of supporters, who voted it for decades, so their right
is involved in its political agenda, therefore their right cannot be taken
away. On the same proposition, he also referred to the observations made
in Managing Director, Rupali Bank Ltd vs. The Chairman, First Labour
Court, Dhaka, 45 DLR 397, which contained inter alia the observations
that:

“. .. The provision of Article 102(2) of the Constitution cannot

be taken recourse to frustrate the course of justice to deprive

a citizen of legal right or to create impediment to get such

right and as such we refuse to exercise our discretionary

power conferred under Article 102(2) of the Constitution . . .”

In support of his submissions, he further referred to the decisions made in
United Steel Workers of America vs. National Labour Relations Board,
339 US 382-453.

He again took us through the persuasive decision made
Communist Party of Indiana vs. Whitcomb, 414 US 441, 38L Ed 2”d, 94 S
Ct 656, wherein the basic issue was- At stake are appellants’ First and
Fourth Amendment rights to associate with others for common
advancement of political beliefs and ideas. “The right to associate with the
political party of one’s choice is an integral part of this constitutional
freedom.” (Kusper v Pontikes, 414 US, at 57, 38L Ed 2" at 266). In its
observations the Court clearly reflected inter alia that:

“‘As we understand appellees, this is an argument that, at

least for purposes of determining whether to grant a place on

the ballot, any group that advocates violent overthrow as

abstract doctrine must be regarded as necessarily
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advocating unlawful action. We reject that proposition. Its

acceptance would only return the law to the “thoroughly

discredited regime of Whitney v California, 274 US 357, 71 L

Ed 1095, 47 S Ct 641 (1927), unanimously overruled by the

Court in Brandenbourg v Ohio, 395 US, at 447, 449, 23 L Ed

2" 430

Mr. Razzak, again submitted that since BJI contested the preceding
national elections (9" parliament) on the basis of the provisional
constitution, and since the registration was acted upon long ago, and
since the amended constitutions of the BJI have been submitted to the
EC, the necessity of examining the legality of the registration given on the
basis of the provisional constitution has lost its efficacy.

He again submitted that the Rule dated 27.1.2009 issued in the
instant writ petition cannot be disposed of now inasmuch as the impugned
constitution of the BJI has been amended significantly pursuant to the
promises made at the end of the impugned constitution, and the
amendments have been brought to the notice of the EC in December
2012 and no final decision has yet been taken by them, so the matter is
premature.

He further submitted that the registration given to BJl was a
provisional registration; the BJI submitted its amended constitutions to the
EC within the six months of the first session of the 9" Parliament and later
on different dates. Provisional registration was given to many other
secular and Islamic organizations on the basis of provisional constitutions
at the relevant time. Such action was taken by the EC to ensure
continuation of the democratic process in the country.

He further submitted by submitting an affidavit-in-opposition
annexing constitutions of Bangladesh Khelafat Andolon and Bangladesh
Tarikat Dederation that those two plitical parties were also registered with
similar provisions in their constitutions, which were not challenged by

these petitioners. Since this is a Public Interest Litigation, as such, pick
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and choose by the petitioners reflects to their mala fide intent against the
present respondent Nos. 1- 3, and therefore the Rule is not maintainable.

He again submitted that at the time when the provisional
registration was given to BJl, the General Election was very close, so the
EC decided to register the political parties with provisional constitutions
and allowed them to contest the ensuing General Election. A proviso was
appended to Article 90D of the RPO vide the Representation of the People
(Second Amendment) Ordinance, 2008 to empower the EC to register
political parties provisionally.

He further submitted that the amendments brought to the RPO by
the Ordinances during the tenure of the last caretaker Government were
ratified by the next Parliament vide the Representation of the People
Order (Amendment) Act, 2009, and that came into force on 19" August,
2009.

Mr. Razzak, again submitted that the constitution of BJIl that the
petitioners annexed to the writ petition dates back to its October, 2008
edition, which was reprinted in November, 2008, however, EC provided
BJI registration on the same with a little amendment done by hand by its
law secretary. It was a provisional constitution, which is still amendable
even after a few amendments as asked by the EC.

He further reiterated that the BJl constitution by this time has
experienced significant amendments throughout the period till 2™
December, 2012. Although the impugned constitution is in no way ultra
vires the Constitution of the People’s Republic of Bangladesh or the RPO,
the BJI has brought several amendments to the same at the directions of
the EC as it is always willing to make further amendments, if required and
submitted copies of the amended constitutions to the EC on 22nd July,
2009, 1%t August, 2010 and finally on 2" December, 2012.

He again submitted that BJI’'s legal team is in full co-operation with
the EC and have taken all suggestions into book to keep the constitution
of the BJI fully compliant with the Constitution of Bangladesh and the

provisions of the RPO. There have been regular talks, correspondences
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and meetings between the BJlI and the EC. EC received the latest
amended version of BJI is Constitution in December, 2012, and since then
the EC has not taken any final decision with regard to the amendments
brought to the BJI constitution since the instant Rule is seisin of this Court.
The entire matter is in the seisin of the EC. The EC being a constitutional
body must not be obstructed by the petitioners in discharging their
functions independently. And the Rule dated 27.01.2009 cannot be
disposed of at this stage, as doing so would be an act of overriding the
discretionary powers of a constitutional/ statutory body of the Republic.

He pointed out that the petitioner impugned the registration dated
4™ November, 2008 of the BJI as a political party that was done on the
basis of the provisional constitution that has undergone several significant
amendments in course of time. The impugned provisions of the impugned
constitution have been amended further. No question of examining the
validity of the registration of the BJI at this stage arises at all; examination
of the legality of the registration would be a futile exercise and an
impediment in the way of exercising discretionary powers by the EC under
the said statute i.e. the RPO, 1972.

He again submitted that the registration accorded to BJI by the EC
is not a final decision. It is a provisional/ interim decision, which is subject
to change/ alteration by the EC when the final decision for registration is
made before the next Parliamentary Elections. It is open to the EC not to
grant a final registration, if the BJI does not comply with requirements of
the RPO. The registration of the BJl as a political party is an on-going
process, as such; the present writ petition is not maintainable.

Mr. Razzak, further reiterated that the present writ petition has been
filed on the basis of the un-amended constitution of BJI published in
November 2008. The current BJI constitution was amended 4 (four) times
thereafter. The current constitution of BJI was published in January, 2011,
which are in consonance to Article 90C(1)(a) of the RPO and the
Constitution of Bangladesh. Under Article 90C(1)(b) of the RPO any

alleged discrimination in relation to religion, race caste, language or sex in
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the constitution of a political party is required to be apparent, however, in
the facts and circumstances of the case, there is no discrimination
apparent or otherwise in the BJI's constitution.

He further submitted that democracy is a basic feature of the
Constitution, as such; the Constitution of Bangladesh permits BJl to stand
for elections as a political party. The citizens of Bangladesh are the
ultimate arbiters as to whether; the BJI shall form a Government.
Interference by the Courts in cancelling registration of political parties
tantamount to tampering with democracy, which is a basic feature of the
Bangladesh Constitution. Moreover, the BJl has been established and is
run by its members in accordance with the fundamental right of freedom of
expression as enshrined in Article 39 of the Constitution. This writ petition
has been filed to deprive the members of the BJI from exercising their
fundamental rights. BJI was formed and is run by its members is exercise
of the fundamental rights to practice and propagate one’s religion as
enshrined under Article 41 of the Constitution. Hence, the present writ
petition has been filed with an ulterior purpose of preventing the
respondent Nos. 1 to 3 from exercising their fundamental rights. The
objectives of BJlI as enumerated in clause 3 of its constitution are not
contrary to the Constitution of Bangladesh.

He further submitted that BJl by incorporating clause 69 into its
constitution included a provision for reserving 33% of all committee
positions for women in the Central Committee by the year 2020, which is
in compliance to Article 90B(1)(b)(ii) of the RPO, as such, the objectives of
the BJI constitution are not contrary to the Constitution of Bangladesh.
Controverting the submission of the learned Advocate for the petitioners,
he submitted that BJI is not a communal organization. Clause 11 of the
constitution of BJI permits non-Muslims to join BJI. It does not use religion
as a political tool or means of exploitation; it has never misguided or
attempted to misguide people. The party constitution of the BJI is
consistent with the Constitution of Bangladesh. The allegations of

subversion and destabilization are politically motivated allegations without
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and factual basis. BJI recognizes the political sovereignty of the people
which is consistent with Article 7 of the Constitution. Moreover, the
objectives of the BJI constitution are not inconsistent with the Constitution
of Bangladesh as stated in the writ petition, as such; the EC lawfully
registered the BJl as a political party under the RPO.

Mr. Razzak, again submitted that the petitioner has misconstrued
the Charter of Medina. The Charter of Medina does not provide any
sanction for secularism. The concept of sovereignty has been
misconstrued by misinterpreting the Charter of Medina. Although the
Charter of Medina recognized that political sovereignty lies with the
people, however, legal sovereignty lies with God. As such the Charter of
Medina was neither republican, nor secular as alleged. The Charter of
medina was not born out of nationalism, it was an agreement between
Mohajeruns (emigrants mainly from Mecca), Ansars (helpers of Medina)
and Jewish, and the Christian tribes in order to ensure a peaceful co-
existence.

He further expressed that with regard to the allegations of
involvement of BJI in the Liberation War of 1971, as made in the writ
petition, it is categorically stated that neither the BJI, nor its members
committed war crimes, crimes against humanity or violated the human
rights of any person. BJI has consistently upheld the human rights of the
citizens of this country. The statements made in relation to BJls
involvement in the Liberation War are motivated, concocted and irrelevant
for the purpose of disposal of this writ petition. BJl secured sufficient
number of votes in the 9" Parliamentary Elections in order to be registered
as a political party. Article 90B(1)(ii) of the RPO states that a party shall be
eligible for registration in the event that it has “secured five percent of total
votes cast in constituencies in which its candidates took part in any of the
aforesaid parliamentary elections”

He further reiterated that BJI participated in elections from 35
(thirty-five) constituencies and obtained a total of 32,88,782 votes, as such

the percentage of votes secured in the constituencies in which BJI
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participated is quite significant. Moreover, BJI also qualifies for registration
in accordance with Articles 90B (1)(i) and (ii) of the RPO. BJI won 18, 3,
17 and 2 seats in the last 4 (four) Parliamentary Elections. BJI has a
central office with a central committee and has more than the requisite
number of district offices and voters as required in Article 90B (1) (iii) of
the RPO.

Mr. Razzak, again submitted that the constitution of BJI complies
with the requirements of Article 90B and 90C of the RPO. The Election
Commission upon consideration of the true functions and objectives of the
BJI provisionally registered it as a political party. The allegations made by
the petitioner Nos. 12 and 19 in the letter written to the EC are without any
legal basis. The constitution of the BJI is consistent with the notion of
sovereignty in Article 7(1) of the Constitution of Bangladesh. The concept
of sovereignty in Article 7(1) refers to ‘political sovereignty’ as opposed of
‘legal sovereignty’. The doctrine of political sovereignty states that the
people are holders of power and are sovereign. This doctrine of political
sovereignty has been encapsulated in Article 7(1) of the Constitution. The
BJI recognizes the political sovereignty of the people. The constitution of
BJI merely states in Clause 3 that legal sovereignty lies with God. Legal
sovereignty of God is recognition of an All-Powerful, All-Knowing God and
the ultimate authority of God to do justice. This is not inconsistent with the
political sovereignty of the people. The Constitution of Bangladesh does
not refer to ‘legal sovereignty’. Legal sovereignty is an evolving concept.
Different interpretations of legal sovereignty have appeared over time.
Political sovereignty, on the other hand is a recognized concept as
enshrined it Article 7 of the Constitution.

Mr. Razzak, again submitted that the petitioners have relied upon
an obsolete text of the BJI constitution. They have relied on the edition,
which was published in November, 2008. The current text of clause 2(5) of
the BJI constitution states that “God has no equal”. There is no conflict
with the above clause with the concept of political sovereignty and Article

7(1) of the Constitution. The contention that clause 2(2) of the BJI
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constitution denies the legitimacy of the judiciary is misconceived and
false. Clause 2(2) merely states that all consequences, good or bad flow
from God. This is a strict reflection of the verses of the Holy Quraan
relating to the oneness of God. The State enforces the personal law of its
citizens, which is of divine source. And Clause 4(3) the BJI constitution
states that it shall act constitutionally and within the legal and democratic
framework in order to achieve its desired changes and reforms in the
society. The allegations of ‘brainwashing’ is frivolous and are made
without any factual basis. Clauses 5(1) and 5(2) of the BJI constitution
only provide for the propagation of Islam. This right is guaranteed under
Article 41 of the Constitution. The BJI constitution has neither explicitly,
nor implicitly provided for slavery to the party as alleged. This is a frivolous
allegation arising out of religious prejudice.

The BJI constitution in clauses 4(2) and 4(3) clearly states that no
action shall be taken by BJI unless the same is constitutional and within
the legal and democratic framework of the Constitution.

He again submitted that Clauses 6(1), 6(2) and 6(3) of the BJI
constitution are consistent with fundamental right to propagate ones
religion as enshrined in Article 41 of the Constitution of Bangladesh. The
allegations made that clause 6(4) of the BJI constitution provides for the
subversion of State machinery, which is incorrect. The said clause
expressly provided that the Government shall be changed within the legal
frame-work. BJI's sole reliance on legal and democratic means has also
been provided in clauses 4(2) and 4(3) of the BJI constitution. BJI fully
endorses fundamental rights enshrined in Part Il of the Constitution.

Further the BJI constitution is also consistent with Parts V and VI of
the Bangladesh Constitution. No violations of the Penal Code or the
Special Powers Act, 1974 have been committed by any member of the
BJI.

He further submitted that under clause 11 of the BJI constitution
non- Muslims are also eligible to become members of BJI. There is also

no bar to a non-Muslim being appointed the head of the party. The central
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Maijlish-e-Shura comprises of male and female members. Currently, it has
25% female members. By the year 2020 this shall increase to 33% in
accordance with clause 69 of the BJl constitution. There is no
discrimination on the ground of sex. Women regularly attend and vote in
all meetings of the central Majlish-e-Shura and are an integral part of the
decision-making process of the BJIl. There is also no bar to a woman
being elected as the head of the party. The Central Women’s Department
is a separate organ of the BJI, which looks into women’s affairs. This
organ provides further representation to women over and above the
presence of 25% women in the central Majlish-e-Shura.

Mr. Razzak, further submitted that BJI does not subscribe to radical
Islam or support militancy or it does not support communal politics and
referred to as stated in clause 3(3) of the BJI constitution. The BJI pursues
peaceful and democratic process as stated in clauses 4(2), 4(3) and 6(4)
of its constitution. Further, there is no reference in the BJI constitution to
Maulana Maududi or his ideologies. BJI constitution has been framed in
consistency with the Bangladesh Constitution.

At the end Mr. Razzak submitted that it would be futile attempt to
put a bar upon the politics of JBI, as it is already established in
Bangladesh with a large number of voters those who will be deprived of
their fundamental right to frachise of their choice.

Mr. Mohsen Rashid with Mr. Tawhidul Islam, appearing for the
respondent No. 4, i.e. the EC, has began his submission by saying that
the EC is a constitutional authority and the matter of registration of JBI as
a political party is an ensuing process, as such, the Rule is premature and
therefore it is liable to be discharged.

He further submitted that the job of EC is not to regulate the affairs
of a political party; it provides registration to political parties and conducts
elections as per mandate of the RPO. The registration to JBI was given on
provisional basis since it did not comply with Articles 90B and 90C of the
RPO and reiterated what this respondent submitted in its affidavit-in-

opposition, specifically submitting that JBI did not comply with Article 90B
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and 90C of the RPO and time and again it was asked to amend its
constitution to be compliant to Article 90C, which is yet to be done, and
that is in the process.

On perusal of the submissions of the learned Advocates of both the
parties and available documents submitted with the petition and affidavit-
in-opposition and supplementary affidavits, the issues crystallizes to the
points- (i) as to whether the present Rule is maintainable on the point of
locus standi of the petitioners; (ii) as to whether the petitioners within the
realm of PIL, as a citizen can invoke the doctrine of legitimate expectation;
(iii) as to whether this Court has the jurisdiction to look into the facts and
laws involved, as claimed, that the issue of compliance to Article 90C of
the RPO is still in the process and/or have been complied with by the JBI;
and (iv) as to whether at the time of according registration to JBI, its
constitution was non-compliant to Article 90C.

Now, let us see as to whether the petitioners had the locus standi to
move the instant writ petition. The petitioners include individuals and
organizations. The respondents Nos. 1 and 2 have contended that
petitioner Nos. 1, 2, 3 and 14 are political rivals of the respondent Nos. 1-3
and have come with political vendetta and mala fide intention against
there respondents. However, the respondents have replied to the said
contention that although those petitioners have political identity but in the
instant writ petition they are mere citizens of the county and they have
come in clean hands without any political agenda in mind.

The petitioners have argued that the respondent Nos. 1
organization is the organization that has participated in the liberation
against the people of this country in total alliance with the transgressor
Pakistan Military Forces. Its members were in the war time cabinet and its
allied organizations, such as, Islami Chatra Sangha, organized voluntary
forces in aid of the Pakistan Armed Forces and were largely responsible
for killing, rape, arson etc. If, we look into the statements and submissions
of both the sides, it is quite apparent to note that the respondent No. 1,

was born in British India followed by its existence in Pakistan and now in
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Bangladesh and that has been argued by the learned Advocate for the
respondent Nos. 1-3. However, the respondent Nos. 1-3, denied to have
had any of its members in the war time cabinet of the East Pakistan or
Pakistan Government is not true. JBI is a different name but its name
Jamat-e-Islam, originates from British India followed by its existence in
Pakistan and it is the same old product bottled in a new bottle under a new
emblem almost with the same persons those who were in the fore-front
against the independence of Bangladesh and fought against the liberation
forces of Bangladesh. The respondent No. 1, under a different name with
almost the same persons created auxiliary forces by name Razaker, Al-
Badar, Al-Shams, Peace-Committee (Sahanti Committee), etc and under
its direct patronage and supervision took out atrocities like killing, rape,
arson etc. It was the respondent No. 1, who had the knowledge of every
locality of the country, not the Pakistan Army, and they took the army to
households and killed many innocent people and also freedom fighters,
raped more than a million girls/women and destroyed thousands and
thousands of houses by fire and force. It is very notable that according the
Government and international statistics 3 million innocent Bangladeshis
were killed, one million girls/women were raped and more than 10 million
people were driven put of Bangladesh, who took refuse in the
neighbouring country, India. All those happed by the Pakistan Military
Forces in aid with the respondent No. 1, its members.

Every Bangladeshi was affected by such atrocity of the Pakistan
Armed Forces and their allies i.e. Razakers, Al-Badars, Al-Shams, Peace
Committee etc, except those who were against the independence of
Bangladesh. The basic concept of PIL is ‘bleeding heart’, which means
whose ‘heart bleeds’ for the cause of the others. In reference to this
concept the landmark decision is Dr. Mohiuddin Farooque vs. Bangladesh
and others, 49 DLR(AD) 1, where in it was observed inter alia that:

‘In this backdrop the meaning of the expression “person

aggrieved” occurring in the aforesaid clause (1) and (2)(a) of

Article 102 is to be understood and not in an isolated
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manner. It cannot be conceived that its interpretation should
be purged of the spirit of the Constitution as clearly indicated
in the Preamble and other provisions of Constitution, as
discussed above. It is unthinkable that the framers of the
Constitution had in their mind that the grievances of millions
of our people should go unredressed, merely because they
are unable to reach the doors of the court owing to abject
poverty, illiteracy, ignorance and disadvantaged condition. It
could never have been the intention of the framers of the
Constitution to outclass them. In such harrowing conditions
of our people in general socially conscious and public-
spirited persons are not allowed to approach the court on
behalf of the public or a section thereof for enforcement of
their rights the very scheme of the Constitution will be
frustrated. The inescapable conclusion, therefore, is that the
expression “person aggrieved” means not only the person
who is personally aggrieved but also one whose heart
bleeds for his less fortunate fellow beings for a wrong done
by the Government or a local authority in not fulfilling its
constitutional or statutory obligations. It does not, however,
extend to a person who is an interloper and interferes with
things which do not concern him. This approach is in
keeping with the constitutional principles that are being
evolved in the recent times in different countries.”

The above observation is more suitable for the present petition than
the one in which it was made.

The above principle has been followed by the Supreme Court of
Bangladesh on many other occasions, such as, in BRAC and others vs.
Professor Mozaffor Ahmed and others, 54 DLR (AD) 36.

Jamat-e-Islami, is an organization which during 1971 overtly acted
against the independence and some of its members were members of the

war time cabinet of the Pakistan Government and its allied forces, i.e.
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Razaker, Al-Badar, Al-Shams, Peach-Committee etc, who directly took
part against the independence by killing, raping, burning etc along with the
Pakistan Army. So, | feel that the “heart” of every Bangladeshi, who by
heart feels for the independence of Bangladesh “bleeds”, and therefore all
the petitioners have the locus standi to move the instant writ petition.

The Election Commission by publishing Notification on 23.10.2008

under rule 7(2) of the 3teXafes wel fawa R&fgwi=t, 00, in various national
dailies invited objections, if any, in respect of registration of any political
party and 9(nine) organizations filed individual objections to the EC
against registration of the BJI. The objectors were wis®l Y@@ @,
GFGER WOF A e FhIG, A2 8 Afer 7, C13a FACRA FRN, Torfs, FA
@6 I AEITEE, JAET @ TS, IF AE0F (S5 QIR STR FTT A
Figfer 3G | EC heard the objections on 01.11.2008 and after considering
the objections and political situation, however, granted registration to the
BJI as a political party of Bangladesh.

The petitioners though in the cause title have stated that the
petition is a PIL but the petition also shows that before registering JBI as a
political party, the respondent No. 4 i.e. the EC, invited objections, against
its registration, if there was any, and some of the instant petitioner were
the objectors, however they felt that their grievance were not heard in
accordance with law, as such, they also have locus standi to vindicate
their grievance through this petition. It is their legitimate expectation that
the EC being a constitutional body, i.e. a public authority, would act in
accordance with law, which to them was not acted upon, and therefore the
doctrine of legitimate expectation would also apply in the instant case, as
was decided in many occasions.

The contention as has been forwarded by the respondent Nos. 1
and 3 that a few other political parties were registered with similar
provisions in their constitution as of the JBI, were challenged in the
present Rule, nor their registrations were challenged before the EC, which
tantamount to double standard by the petitioners. In this regard, | am of

the view that the back ground of the present petitioner and those political
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parties are not the same for which their registration was not challenged
before registration with the EC. However, when the present petitioners
challenged registration of the respondent No. 1, and obtained the present
Rule, it has to be noticed that although petitioners have stated in their
cause title that it is a PIL, in fact, their grievance is mingled with non-
consideration of their objections by the EC at the time when the
registration was given to the respondent No. 1, as such, those political
parties and the respondent No. 1, do not stand on the same altar. So, | am
not inclined to accept such submission of the respondent Nos. 1- 3, on the
point of pick and choose should defray the petitioners’ claim.

The respondents have unequivocally submitted that the matter is
yet in seisin before the respondent No. 4, i.e. the EC, and the same is also
a constitutional body, so its jurisdiction cannot be ousted.

The respondent Nos. 1-3, have time again stated and submitted
that from the beginning its constitution is compliant to the RPO, however,
the EC has asked them to make amendments to its constitution, which
they did, which is still an on-going process, and the Constitution of the JBI
is fully compliant to the RPO, i.e. also to the Constitution of the People’s
Republic of Bangladesh.

On the other hand respondent No. 4, i.e. the EC, from the
beginning has reiterated its stand on the pointes that at the time of
submission of the Constitution of the JBI, it was non-compliant, as such,
its secretary, legal affairs, made some changes by hand and that has also
been challenged by the petitioners that amending any provision of the
constitution or its by-laws must come through the Majlish-e-Shura, i.e. the
Central Executive Committee. The secretary, legal affairs, did not have the
authority to make such correction. The EC, thereafter made several
recommendation to the JBI to amend its constitution which were non-
compliant to the PRO.

The communications by the EC to the JBI, clearly reflects that the
constitution of the BJl was never, or even now is not compliant to the

RPO. Apart from that the EC also has tried to put its stand on the point
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that the matter is yet in seisin before it, therefore the writ petition is pre-
mature, i.e. the Rule. EC’s such arguments are not tenable, as firstly it
said that the JBI's constitution since its submission with the EC in 2008
was not compliant to RPO; again it said that it is an on-going process;
and further it said that EC is a constitutional body, as such, another
constitutional body like Supreme Court should not interfere into its affairs.

We reminded the learned Advocate of the EC that Supreme Court
is called the guardian of the Constitution and on several occasion it has
declared Acts of Parliament as being ultra vires of the Constitution
assuming its authority of “judicial review”. So, such submission has no
legs to stand upon.

The petitioners also have raised the point of legitimate expectation.
Let us see, what the definition of legitimate expectation is and when it is
applicable. The doctrine of legitimate expectation has been judicially
recognized by the apex courts of the different comparable Commonwealth
jurisdictions and that has paved the way for the development of a broader

and more flexible doctrine of fairness.

In the Common law jurisdiction the doctrine had been traced to an
obiter dictum of Lord Denning M. R in Sehmidt v. Secretary of Home
Affairs, (1969) 1 All E.R. 904, wherein Lord Denning observed inter alia
that:

“The speeches in Ridge v Baldwin show that an
administrative body may, in a proper case, be bound to give
a person who is affected by their decision an opportunity of
making representations. It all depends on whether he has
some right or interest or | would add, some legitimate
expectation, of which it would not be fair to deprive him

without hearing what he has to say....”

And its model elucidation came from the observation of Lord Fraser
in Council of Civil Service Unions vs. Minister for the Civil Services

(“GCHQ"), 3 All. E.R. 935, wherein it was held inter alia that:
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“Legitimate, or reasonable, expectation may arise either from
an express promise given on behalf of a public authority or
from the existence of a regular practice which the claimant

can reasonably expect to continue”.

The governing principles was laid down by the Court of Appeal in R v
North and East Devon Health Authority exp Coughlan [2001] QB 213, at
paragraph 57, wherein three categories of case were identified:

(i) Those where the public authority was only required to

bear in mind its previous policy giving weight, but no more, if

it thinks right to the promise before deciding to change

course.

(i) Those where the promise is of consultation before a

particular course is adopted.

(i) Those where the promise has induced a legitimate

expectation of a benefit which is substantive.

In the first category of case the Court of Appeal held that it could
only intervene on traditional Wednesbury [1948] 1KB 223, sense. In
the second category of case the consultation has to be given unless
there is an overriding reason to resile from the promise. Here the Court
judges the requirement of fairness. In the third category of case the
Court will require the promise to be performed, if it frustrates the
promise, which is so unfair as to amount to an abuse of power. The
Court will weigh upon the requirement of fairness against any
overriding interest relied upon for the change of policy.

In R (on the application of Nadarajah) and Abdi v Secretary of State
for the Home Department, [2005] EWCA Civ 2363, the Court of Appeal
after reviewing the authorities suggested that the applicable test was
as follows:

“The principle that good administration requires public

authorities to be held to their promises would be undermined

if the law did not insist that any failure or refusal to comply is
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objectively justified as a proportionate measure in the
circumstances.”

The Court of Appeal went on to state, at paragraph 69 that:
“Proportionality will be judged, as it is generally to be judged,
by the respective force of the competing interests arising in
this case. Thus where the representation relied on amounts
to an unambiguous promise; where there is detrimental
reliance, where the promise is made to an individual or a
specific group; these are instances where denial of the
expectation is likely to be harder to justify as a proportionate

factor”.

There is a recent and significant decision of the Court of
Appeal in R (Bhatt Murphy) and Others v Secretary for the Home
Department, [2008] EWCA Civ 755, wherein it was held that:

“The power of public authorities to change policy is
constrained by the legal duty to be fair (and other constraints
which the law imposes). A change of policy which would
otherwise be legally unexceptionable may be held unfair by

reason of prior action, or inaction, by the authority”.

In Navjyoti Coop. Group Housing Society vs. Union of India, (1992)
4 SCC 477, the Supreme Court of India recognized that by reason of
application of the said doctrine, an aggrieved party would be entitled to

seek judicial review, wherein it was observed inter alia that:

“‘if he could show that a decision of the public authority
affected him of some benefit or advantage which in the past
he had been permitted to enjoy and which he legitimately
expected to be permitted to continue to enjoy either until he
was given reasons for withdrawal and the opportunity to
comment such reasons . . .

“‘However, a total stranger unconnected with the authority or

a person who had no previous dealings with the authority
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and who has not entered into any transaction or negotiations

with the authority, cannot invoke the doctrine of legitimate

expectation, merely on the ground that the authority has a

general obligation to act fairly.”

In the instant case although the above principles are not directly
relevant, however, it is to be borne in mind that the petitioners are
representing the majority, almost all, the citizens of the country those who
have lost their near and dear our during the liberation war; 1 million
violated women who lost their virginity at the hand of Pakistani Army and
their allies, i.e. the respondent No. 1 members; those who lost their home
shed and business during the Liberation War; and 10 million people those
who were forced to take refuge in neighbouring India for 9 months and
more; and overall all the peace loving people of this country who in many
ways suffered at the hand of the members of the respond No. 1 and also
at the instance of respondent Nos. 2 and 3. So, their legitimate
expectation prevails over a general principle of accruing any benefit, as
they would never expect such perpetrators to transgress rights again in
the same soil.

The Supreme Court of India referred to its earlier decision in Union
of India vs. Hindustan Development Corporation, (1993) 3 SCC 499,
wherein the Court observed amongst others that:

“It is generally agreed that legitimate expectation gives the

applicant sufficient locus standi for judicial review and that

the doctrine of legitimate expectation is to be confined

mostly to right of a fair hearing before a decision which

results in negativing a promise or withdrawing an
undertaking is taken”.

In a very recent case, Sethi Auto Service Station vs. Delhi
Development Authority, (2009) 1 SCC 180, it has been reiterated
inter alia that:

‘. . . that the golden thread running through all these

decisions is that a case for applicability of the doctrine of
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legitimate expression, now accepted in the subjective sense
as part of our legal jurisprudence, arises when an
administrative body by reason of a representation or by past
practice or conduct aroused an expectation which it would
be within its powers to fulfil unless some overriding public

interest comes in the way”.

In the case of Golam Mostafa v. of the Bangladesh Supreme Court
Bangladesh, 2007(XV) BLT(HCD)128, the High Court Division explained
the concept of legitimate expectation. The crux of the decision is that a
judicial review may be allowed on the plea of frustration of legitimate
expectation in the following situations:

i) If there is a promise by the authority expressed either by their

representations or by conducts.

ii) The decision of the authority was arbitrary or unreasonable within

the Wednesbury principle.

iii)There was a failure on the part of the concerned authority to act

fairly in taking the decision.

iv) The expectation to be crystallized into a legitimate one, it must

be based on clear facts and circumstances leading to a define

expectation and not a mere anticipation or a wish or hope and also
must be reasonable in the circumstances.

v) Judicial review may allow such a legitimate expectation and

quash the impugned decision even in the absence of a strict legal

right unless there is an overriding public interest to defeat such an
expectation.

Let us revisit the realm of Wednesbury Principle [Associated
Provincial Picture Houses Ltd v Wednesbury Corporation (1948) 1 KB
223)]. This principle is a concept used by the courts when a judicial review
case is taken to it and states that public bodies should be reasonable in its
decision making process, i.e. that a public body was not reasonable in its

decision making process. This principle came about in the Wednesbury



146

Corporation’s case in 1948. The only exception in history was in the case
of Council of Civil Service Unions v Minister for the Civil Service, 1985
(GCHQ Case). However, this English law case has set down the standard
of unreasonableness of public body decisions which render them liable to
be quashed on judicial review. So, the courts will not intervene to correct a
bad administrative decision on grounds of unreasonableness, unless such
decision is, as was articulated in Council of Civil Service Unions Vs.
Minister of State for Civil Service (1984) 3 All ER 935 the (GCHQ Case)
Lord Diplock, observed inter alia that:

"So outrageous in its defiance of logic or accepted moral

standards that no sensible person who had applied his mind

to the question to be decided could have arrived at it."

The House of Lords rationalized the grounds of judicial review and
ruled that the basis of judicial review could be highlighted under three
principal heads, namely- illegality, procedural impropriety and irrationality.
lllegality as a ground of judicial review means that the decision maker
must understand correctly the law that regulates his decision making
powers and must give effect to it. Grounds such as acting ultra vires,
errors of law and/or fact, onerous conditions, improper purpose, relevant
and irrelevant factors, acting in bad faith, fettering discretion, unauthorized
delegation, failure to act etc., fall under the heading “illegality”. Procedural
impropriety may be due to the failure to comply with the mandatory
procedures, such as breach of natural justice, such as audi alteram
partem, absence of bias, the duty to act fairly, legitimate expectations,
failure to give reasons etc.

In A.KIM. Kawser Ahmed and others vs. Bangladesh, 65
DLR(2013) 277, wherein it was observed inter alia that:

“. .. The potentially important point is that change of policy

should not violate the substantive legislative expectation and

if does so it must be as the change of policy which is

necessary and such a change is not irrational or perverse”.
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In the recent case of Chairman, All India Railway Rec. Board vs. K.
Shyam Kumar, 2010, the Indian Supreme Court has applied the principle
of Wednesbury unreasonableness as well as the doctrine of
proportionality. The case involved appointment of some railway
employees, where investigation done by the CBI (Central Bureau of
Investigation) found  mass  irregularities  including  cheating,
impersonification etc. The findings of the High Court came before the
Supreme Court. The court very pertinently observed the view of some
English author’'s view that Wednesbury “unreasonableness” principle is at
its terminal point having been replaced by the principle of “rationality,” as
not just. And in that regard observed inter alia that:

“26. Sheo Shanker Lal Srivastava case was later followed in

Indian Airlines Ltd. v. Prabha D. Kanan (2006) 11 SCC 67.

Following the above mentioned two judgments in Jitendra

Kumar And Others v. State of Haryana and Another (2008) 2

SCC 161, the Bench has referred to a passage in HWR

Wade and CF Forsyth on Administrative Law, 9th Edition.

(2004), pages 371- 372 with the caption” Goodbye to

Wednesbury”; and quoted from the book which reads as

follows:-

“The Wednesbury doctrine is now in terminal decline but the

coup de grace has not yet fallen, despite calls for it from very

high authorities”; and opined that in some jurisdictions the

doctrine of unreasonableness is giving way to doctrine of

proportionality.”

27. Indian Airlines Ltd.'s case and Sheo Shanker Lal

Srivastava's case (supra) were again followed in State of

Madhya Pradesh and Others v. Hazarilal, (2008) 3 SCC 273

and the Bench opined as follows:-

“Furthermore the legal parameters of judicial review have

undergone a change. Wednesbury principle of
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unreasonableness has been replaced by the doctrine of
proportionality.”
28. With due respect, we are unable to subscribe to that
view, which is an overstatement of the English
Administrative Law.
29. Wednesbury principle of unreasonableness as such has
not been replaced by the doctrine of proportionality though
that test is being applied more and more when violation of
human rights is alleged. H.W.R. Wade &amp; C.F. Forsyth in
the 10th Edition of Administrative Law (2009), has omitted
the passage quoted by this court in Jitender Kumar case and
stated as follows:
“‘Notwithstanding the apparent persuasiveness of these
views the coup de grace has not yet fallen on Wednesbury
unreasonableness. Where a matter falls outside the ambit of
1998 Act, the doctrine is regularly relied upon by the courts.
Reports of its imminent demise are perhaps exaggerated”.
K. S. Radhakrishnan, J, went a bit further and explained the
principles in the following manner:
“30. Wednesbury and Proportionality - Wednesbury applies
to a decision which is so reprehensible in its defiance of logic
or of accepted moral or ethical standards that no sensible
person who had applied his mind to the issue to be decided
could have arrived at it. Proportionality as a legal test is
capable of being more precise and fastidious than a
reasonableness test as well as requiring a more intrusive
review of a decision made by a public authority which
requires the courts to "assess the balance or equation’ struck
by the decision maker. Proportionality test in some
jurisdictions is also described as the “least injurious means”;
or “minimal impairment”; test so as to safeguard fundamental

rights of citizens and to ensure a fair balance between



149

individual rights and public interest. Suffice to say that there

has been an overlapping of all these tests in its content and

structure, it is difficult to compartmentalize or lay down a

straight jacket formula and to say that Wednesbury has met

with its death knell is too tall a statement. Let us, however,

recognize the fact that the current trend seems to favour

proportionality test but Wednesbury has not met with its
judicial burial and a state burial, with full honours is surely

not to happen in the near future.

31. Proportionality, requires the Court to judge whether

action taken was really needed as well as whether it was

within the range of courses of action which could reasonably

be followed. Proportionality is more concerned with the aims

and intention of the decision-maker and whether the

decision- maker has achieved more or less the correct

balance or equilibrium. Courts entrusted with the task of
judicial review has to examine whether decision taken by the
authority is proportionate, i.e. well balanced and harmonious,

to this extent court may indulge in a merit review and if the

court finds that the decision is proportionate, it seldom

interferes with the decision taken and if it finds that the

decision is disproportionate i.e. if the court feels that it is not

well balanced or harmonious and does not stand to reason it

may tend to interfere.”

From the above persuasive observation, we can safely draw the
line that a public and/or constitutional authority must act reasonably
required to do within the ambit of the concerned law. The reasonableness
and rationality can be read together in the instant case, wherein the EC
was given the responsibility to act fairly, diligently and reasonably in
applying the law. It never had the authority to override the metes and
bounds of law, which it did. So, a legitimate expectation cannot be

defeated by a public/ constitutional body, which is set by law to be
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followed by a public functionary. In this regard our Court have set its own
standard in the light of decisions made in other jurisdictions and of our
own, such as, in Bangladesh Soya-Protein Project Ltd. V. Secretary,
Ministry of Disaster Management and Relief 22 BLD (2000)HCD 378; The
Chairman, Bangladesh Textile Mills Corporation V. Nasir Ahmed
Chowdhury 22 BLD (AD) (2002) 199; Dhaka WASA V. Superior Buildings
and Engineers Ltd. 51 DLR AD 1999.

The duty cast upon a public authority that tantamount to a promise,
denial of which gives rise to legitimate expectation of a citizen, if his
personal or social right as a whole is infringed, which may be summarised
as follows:

(a) a person may legitimately expect from the concerned

authority that it would act fairly;

(b) a person has an expectation, which is reasonable in the

circumstances, however, it is beyond enforceable legal

rights, that would render it legitimate;

(c) a public authority is bound to follow a certain procedure,

which culminates into a promise or undertaking because of

its express or implied consistent practice, unless of course it

does not contravene any statutory duty;

(d) if the practice is well established that it would be unfair on

the part of the Government to depart from the said practice,

legitimate expectation may arise that the incumbent can

reasonably expect the said practice to continue to his benefit

even though he may not have strict legal right to the said

benefit;

(e) if some benefit or advantage, which a class of persons

had in the past been allowed by the Government, which they

can legitimately expect to continue, unless there is some

rational grounds for the authority to withdraw it;

(f) not a mere anticipation or a wish or a hope it must be a

definite expectation which is reasonable and clear facts and
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consistent practice so that a person or a class of persons

may feel that there is no reason to discontinue the practice

to his or their disadvantage, then the said expectation would

be crystallized into a legitimate one and in such a case the

power of judicial review would be available to protect the

said legitimate expectation unless there is overwhelming

public interest against it; and

(g) when some certain terms of contract is varied to the

detriment of the incumbent that usually are not supposed to

be or are not usually done in other case(s), in such

circumstance his legitimate expectation would arise.

So, it is quite reasonable on part of certain number of citizens to
expect from a constitutional body of the State to act ‘reasonably’ and
‘rationally’ on certain issue(s), which involves a national issue for which
they sought their interference through applications, i.e. by making
objections against providing registration to the JBI. Although, the
petitioners in the instant petition have invoked jurisdiction of this Court on
‘public interest’, however, their claims are overlapping and both deserves
audience.

In response to the respondents’ arguments that EC is a
constitutional body, as such, another constitutional body, i.e. this Court
would not intervene into its affairs, seems to be absolutely unreasonable,
since on many occasions this Court and the Appellate Division have
declared many Acts of the Parliament as ultra vires. This Court has every
authority to review every decision of the State under its authority of
‘judicial review'. It began with the fourth Supreme Court Chief justice of the
United States of America, (1803) John Marshall, who created a legacy
that has endured more than two hundred years. While writing the majority
opinion for the Supreme Court case of Marbury v. Madison in 1803, he
single-handedly changed the course of judicial system. He did this by
granting the judicial branch the power to determine a law unconstitutional,

otherwise known as ‘judicial review’. The question at hand, then, was to
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explore how one ruling on a seemingly insignificant case became a worthy
landmark on the timeline of United States history, as well as, landmark for
the world’s legal history. Just as any decision, at any specific point of time,
Marshall did not intentionally choose to eradicate the norm and clear a
new path for the future. He was neither attempting to establish judicial
supremacy, nor wanted to rewrite the law. Nevertheless, this seemingly
ingenious decision was clearly groundbreaking in that it was the first
instance on which the Supreme Court officially established its power over
legislation, and has since been viewed as the basis for judicial authority.

In our jurisdiction, Anwar Hossain Chowdhury vs. Bangladesh, BLD
1989, spl. Issue= 41 DLR (AD) 44, the famous 8" Amendment case, is a
glaring example of declaring an Act of Parliament and/or certain provisions
within it as being ultra vires by the Supreme Court. And on many other
occasions, such as, M. Shamsul Haque and others vs. Bangladesh and
others, 15 BLC 236, this Court declared either an Act of the Parliament
and/ or some of its provisions ultra vires to the Constitution of the People’s
Republic of Bangladesh, as such, no constitutional body’s decision is
beyond the jurisdiction of ‘judicial review’ of this Court.

JBI applied to the EC on 20.10.2008 through its secretary general
for registration of their party with the EC under the provisions of the RPO,
and with the said application the respondent No. 1 submitted (i)
provisional party constitution; (ii) party’s election manifesto, 2007; (iii)
decision of the executive committee of the party for registration as such;
(iv) a list of names of the Executive Committee of the party; (v) treasury
‘challan’ showing payment of registration fees; (vi) list of bank accounts of
the party; (vii) description of income source of the party; (viii) authorization
letter and (ix) a gazette showing a person elected as Member of
Parliament under the party symbol.

The EC formed a committee for scrutiny of documents submitted by
political parties for registration; and the committee, after scrutinizing the
JBI's application and its constitution, found some provisions of the BJI

constitution to be in conflict with the Constitution of the People’s Republic



153

of Bangladesh including the Preamble, Articles 8, 9, 10 and 11 of the
Constitution; and after informing the same to the respondent No. 1, i.e.
JBI, it’s the then legal affairs secretary went to the EC and deleted some
provisions under his land in section 5 of the their party constitution and
promised the committee that they would drop those provisions from its
constitution in their next party council. BJI submitted an amended version
of its constitution vide their letter dated 22.07.2009 to the EC; and again
another version with further amendments on 02.12.2012 during the
pendency of the instant Rule.

After receiving the amended version of the constitution of BJI
22.07.2009, it was considered by the EC in their meeting No. 270/2010.
The Committee of the EC observed, inter alia, that (i) the BJl has not
ratified their constitution as promised by them earlier; (ii) the object stated
in section 3 of the BJI constitution is not in conformity with the Preamble of
the Constitution of the Republic; (iii) the provisions of section 5(3) and 6(4)
of the BJI constitution are not in conformity with the Fundamental
Principles of the State Policy of the Constitution of the Republic; (iv) the
provisions of sub-section (i) —(vi) of section 7 and provisions of section
11(2) of the BJI constitution in respect of membership of non-Muslims in
the party and the ‘oath’ relevant therewith, are not realistic and conflicting
with the objectives of the BJI; and (v) the provisions in section 18(4)(cha)
are contrary to article 90B(1(b)(i) of the RPO. Informing the same, EC sent
letter No. f&1/72-9/aw/¢ (88-/200v/o¢) dated 24.01.2010 to the then
secretary general of the BJI informing him about the concerns of the
Commission to bring the constitution of the BJI in conformity with the
relevant laws of the country.

EC following its earlier letter dated 24.01.2010, sent another letter
being No. f&i/7-o/am/e (88)/200v/s¢> dated 29.04.2010 to the BJI and
requested them to submit amended constitution of the BJI by 10.06.2010.
BJl's reply dated 28.04.2010 to the EC in reply to the EC’s letter dated
18.03.2010 was not acceptable to the EC, so the EC decided in its
meeting No. 298/2010 to send a reply to the BJI.
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BJI submitted another version of its amended constitution in July,
2010, which appeared to have been published in July, 2010 and on
preliminary scrutiny it was observed that the amended constitution of July,
2010 brought some changes only section 2(5) of their constitution. The EC
vide the its letter f41/9-9/am¥/08/200b/b-38 dated 14.12.2011, reconstituted
its Scrutiny Committee for scrutinizing the constitution of the political
parties with its the then Joint Secretary (Law) as its convener.

EC sent another letter vide NoO. 34.00.0000.03¢.¢0.0¢b.0b.55s dated
04.11.2010 to the BJI to bring the necessary changes in the BJI
constitution as has been requested to them through its letter dated
24.01.2010 and 29.04.2010 and submit the amended constitution to the
Commission within 05.12.2012, and in reply to the said letter, BJI sent a
letter on 20.11.2010 to the EC and sought time from the Commission till
05.02.2013 to submit its amended constitution.

The EC’s scrutiny committee scrutinised the constitution of the JBI
of 02.12.2012 along with its earlier versions, i.e. of 2008, 2009 and 2010,
in the light of the objections raised by the EC having its self-explanatory
observations in a note-sheet prepared after scrutiny (annexure- 27),
however, BJI did not take any further step thereafter with regard to the
said scrutiny report, since the instant Rule remained pending. The note-
sheet and earlier letters, as stated above, very clearly shows that every
time EC found the constitution of the BJl is non-compliant to Article 90C
(1)(@) and (1)(b) of the RPO and yet according to EC that is non-compliant
to the said provisions as stated by the EC and BJI never said or replied to
the EC that its constitution is compliant to the RPO, which they have
argued here in its submissions, as such, it succumbs to its own injuries.

Now let us examine the relevant provisions of the RPO, which read
as follows-

90C. (1) A political party shall not be qualified for registration

under this Chapter, if-

(a) the objectives laid down its constitution are contrary to

the Constitution of the People’s Republic of Bangladesh; or
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(b) any discrimination regarding religion, race, caste,
language or sex apparent in its constitution; or

(c) by name, flag, symbol or any other activity it threatens to
destroy communal harmony or leads the country to territorial
disintegration; or

(d) there is any provision in its for the establishment or
operation of any office, branch or committee outside the
territory of Bangladesh.

90D. Any political party complying with the conditions laid
down in Article 90A, 90B and not disqualified under Article
90C may apply for registration in the prescribed manner
under the signature of its Chairman and General Secretary
or any other person holding equivalent rank:

Provided that the Commission may allow any political
party to apply for registration which has a provisional
constitution containing provisions as specified under sub-
clause (b)(i), (b)(ii) and (b)(iv) of clause (1) of Article 90B as
well as complying with the provisions under Article 90C
along with a resolution of the highest policy-making body of
the party, by whatever name it may be called, to the effect
that the party shall submit a ratified constitution within six
months from the date of first sitting of ninth parliament.

[In the provisio to the Article 90D, the time limit of “six
months” was substituted by the words “within twelve months”
by section 3 of the Representation of the People Order
(Amendment) Act, 2009 (Act. No. LXIV of 2009) (with effect
from 25th July, 2009).]

90E. (1) The Commission shall, after taking a decision to
register a political party, issue a registration certificate in the

prescribed form and shall publish it in the Official Gazette.
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(2) If the application for registration of a political party

is rejected, the Commission shall, within seven working

days, inform the concerned party of its decision in writing.

(3) The decision on registration by the Commission shall be

final.

The above discussion clearly reflects that at the time of submitting
application for registration of JBI, its constitution was non-compliant to
Article 90C of the RPO as has clearly been stated by the EC. The time
frame for submission of amended version was until six months of the next
Parliament, i.e. the 9" Parliament. The limit was later extended for another
six months. Now, we have to see what Article 90D embraces. It clearly
stipulates that

90D. Any political party complying with the conditions laid

down in Article 90A, 90B and not disqualified under Article

90C may apply for registration in the prescribed manner ...

And further provided that

Provided that the Commission may allow any political party

to apply for registration which has a provisional constitution

containing provisions as specified under sub-clause (b)(i),

(b)(ii) and (b)(iv) of clause (1) of Article 90B as well as

complying with the provisions under Article 90C along with a

resolution of the highest policy-making body of the party, by

whatever name it may be called, to the effect that the party

shall submit a ratified constitution within six months (twelve

months) from the date of first sitting of ninth parliament.

So, the at the very outset the intending political party was required
to be compliant to Article 90C, which the JBI was not, and even not yet.
The proviso further made it clear that an intending political party may
apply with a “provisional constitution containing provisions as specified
under sub-clause (b)(i), (b)(ii) and (b)(iv) of clause (1) of Article 90B as
well as complying with the provisions under Article 90C”. So, in every

aspect JBI defaulted in complying with the provisions of Article 90C and
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90D of the RPO. The EC never had the authority to accord registration to
JBI with a non-compliant constitution.

JBlI and EC time and again argued that the registration was
provisional but we could not find any provision in the RPO to accord
provisional registration and on the other hand in the ‘registration
certificate’ itself there is no such stipulation that it is a provisional
certificate. The stipulation was that complying the mandatory
requirements, i.e. Article 90C, with a provisional constitution a political
party may be registered subject to making it compliant within six months
(later the time limited extended to twelve months by an Amending Act of
the Parliament).

The relevant provision very clearly stipulated that EC neither had
the authority to register JBI with such a non-compliant constitution, nor it
ever had the authority to request JBI to amend its constitution to make it
compliant since its registration from its inception was done without any
lawful authority.

So, from the discussions made hereinabove we are of the view that
Rule deserves merit and therefore it should be made absolute.

In the result, the Rule is made absolute. It is hereby declared that
the registration of Jamat-e-Islam Bangladesh given to it by the Election
Commission on 4.11.2008, was done without lawful authority and is of no

effect.

(Quazi Reza-Ul Hoque, J)

Order of the Court

By majority view this Rule is made absolute. The impugned registration

given to the Respondent No.1 by the Respondent No.4, as a political party
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is hereby declared to have been given without lawful authority and is of no

legal effect.

(Mr. Justice M. Moazzam Husain)

(Mr. Justice M. Enayetur Rahim)

(Mr. Justice Quazi Reza-Ul Hoque)

Certificate

Learned Advocates appearing for Repondents No.1 prayed for certificate
as contemplated under Article 103 of the Constitution on the assertion that
this case involves substantial question of law involving interpretation of the
Constitution in that there is scope of interptretation of Article 90C of the
RPO in the light the provisions of Articles 2A, 8, 11 and 38 and the
preamble of the Constitution as those stood at the time of registration and
the interpretation has direct bearing on the merit of this case.
Upon hearing we find substance in the submiission and accordingly

allow certificate for examination of the following question:

“Whether the provision of Article 90C of the Representation of

the People Order, 1972, should be interpreted in the light of

the provisions of Articles 2A, 8, 11, and 38 and the Preamble

of the Constitution prevailing at the time of the impugned

registration.”

(Mr. Justice M. Moazzam Husain)

(Mr. Justice M. Enayetur Rahim)

(Mr. Justice Quazi Reza-Ul Hoque)



