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And

Mr. Justice Md. Igbal Kabir

Md. Ashfaqul Islam, J:

This Rule under adjudication, at the instance of the petitioners,

issued on 18.11.2019, was in the following terms:



“Let a Rule Nisi be issued calling upon the respondents to
show cause as to why the approval of the Power of Attorney
being No. 209 of 2012 dated 25.01.2012 (Annexure-E-1)
issued by the respondent No. 4 vide Memo No.
GIew/ oo/, A1- 3/ fros© dated 04.07.2012 and to show
cause as to why the proviso of Section 4(6) of the Power of
Attorney Act, 2012 “F % U @, 47 S 47 {47 FCACH,
GFF EOIT G 9 {4 Ay 22 A should not be
declared inconsistency with the Article 27 of the
constitution of the Bangladesh is of void ab-initio and/or
such other or further order or orders passed as to this court
may seem fit and proper.”

The averments figured in the petition leading to the Rule only
which are relevant for disposal of the Rule shall be focused. The
Respondent No. 2, Chairman, National Housing authority allotted 350
square yards of land (land in question) standing in Mirpur Housing
Estate bearing commercial plot no. 1, Road no. 3, Section-7 as it has
been described in the schedule in the writ petition was leased out in
favour of respondent No. 6, one Abul Kalam Azad on 22.01.1982
(Annexure-A’, ‘A-1°) which was of course a registered deed bearing

lease deed No. 1254 dated 09.03.1989. The respondent No. 6 being



owner and possessor of the schedule land executed registered power of
Attorney No. 743 dated 16.02.1989 in favour of the predecessor of the
petitioners Syed Jamsed Hossain Chowdhury (Annexure-‘C). Thereafter
this respondent No. 6 in the year of 2010 executed another power of
Attorney in favour of the respondent No. 8, Kamrul Ahsan, Managing
Director, One Properties Limited being power of Attorney No. 484 dated
04.02.1979. He also executed another power of Attorney in faovur of his
brother respondent No. 7, Enamul Hossain which is a foreign power of
Attorney being No. 209 of 2012 dated 25.01.2012 which was approved
by the respondent No. 2 on 04.07.2012 by the impugned Memo No.

w15/, 91- /s oo dated 04.07.2012 issued by the respondent

No. 4, Deputy Director, Land and Property Management, National
Housing Authority (Annexure-‘E-1"). Curious enough that the said
respondent No. 6 again executed a foreign power of Attorney being No.
855 dated 27.06.2012 in respect of the land in question.

It has been stated that predecessors of the petitioners Syed Jamsed
Hossain Chowdhury died on 16.09.2017 leaving behind the petitioners
as his legal heirs. The petitioners as successors of the said Syed Jamsed
Hossain Chowdhury on 05.03.2019 applied to the respondent No. 2 for
disposing of an application dated 03.01.2016 and on that application

respondent No. 4 issued a letter dated 14.03.2019 to the petitioners for



appearing before him with necessary documents (Annexure-‘J”). After
receiving the said letter from the respondent No. 4 the petitioners
appeared on 23.06.2019 and prayed for approving the power of Attorney
as successors of their predecessor.

It has been further stated that the petitioners having no positive
result thereafter served a notice demanding justice upon the respondents
on 30.07.2019. It is at this stage the petitioner moved this petition under
Article 102 of the Constitution and obtained the present Rule.

Mr. Md. Oziullah, the learned Advocate appearing with Mr.
Golam Nabi, the learned Advocate for the petitioners upon placing the
petition, the impugned order, photocopies of all the power of Attornies
executed by the respondent No. 6 and other materials on record mainly
submits that the respondent No. 6 firstly executed the power of Attorney
in the year of 1989 (Annexure-‘C) together with a declaration before
Notary Public stating that *“x | Sifst Sl (2Rt Ffcste @, Fifert wifea am
I TS S-(IS[ TN TERe @ @ *E AE TRriwe Ak[es 4fkRds at ™
ne] R U8 SN-CNSI7 T ifee Bfice ofifag =1 17

In elaborating his submissions the learned Counsel further submits
that the said power of Attorney (Annexure-‘C’) is still in force and the
respondent No. 2 and respondent No. 4 misdirected themselves by

approving the power of Attorney executed in favour of respondent No. 7



by the order impugned against. In other words as he submits that without

accepting the original documents the respondent No. 2 and 4 most

illegally accepted the power of Attorney executed by respondent No. 6

in favour of respondent No. 7.

This Rule has been opposed by respondent No. 2 and 7 by filing

two separate affidavits in opposition respectively. The learned Advocate

Mr. Md. Masud Hasan Chowdhury appearing for the respondent No. 2

submits that they are at a limbo with the divergent facts of execution of

power of Attorney by the respondent No. 6 in favour of predecessors of

the petitioners, respondent No. 7 and 8 at different point of time.

On the other hand the learned Advocate Md. Aminul Islam

appearing for respondent No. 7 in his affidavit in opposition by making

some statements tried to impress upon us that the original Power of

attorney has been cancelled by the respondent No. 6 back in the year of

1990. He has annexed a photocopy of deed No. 7832 dated 06.11.1990

(Annexure-1 of his affidavit-in opposition). Hence he submits that the

original power of Attorney being cancelled by the respondent No. 6 this

writ petition is not maintainable simply on that score.

We have heard the learned counsels representing their respective

case at length and considered their submissions carefully. This case has a

chequered Career. For better appreciation and understanding let us focus



on some of the provisions laid down in power of Attorney Act, 2012
(hereinafter referred to as Act, 2012). In section 2(4) of the said law

definition of ‘we&erRwa’ power of attorney (irrevocable power of
attorney) appears. It runs thus:

“(8) “TTOTEREIST ST O/ GRS T TS R Soae, e

§e e J1 AT SxeE A7 T T IS e S a6 @1

TIIF AT Ao YA F[F F=ifeq [Fadite o 3715 axeF [fawam gfr
THITTR T& Ui T e FHo] T ifde @ MNeTF AT INoi

Then Section 4 focuses on the provisions relating to handing over

power by the irrevocable power of attorney. It runs thus:

“g1 (s) o 3T SR R T TaFe MFR ATSTRAATT Af6fb eI
oI BT a6 &Y oW NFE 9 Te @@ T AR S T2
NFE |

(x) Tr-mEm (b) 2 IR FR AFF A @&, TH TFIT KFR NSIF AT
Al G AeFe RIF 7S MSIF TeF ke {73, {7 &
S JT AT SRR A THST e FEE FHe] T RE AT 93k
T o] AT 7 28T TG kAT TSI AT SATEA I20T D= JEH STy 237 |
(«©) Tot-amar (3) 8 () 97 e W=, MITF AT IGfeAF ST IT T8 TS

T @E TF Ffod TYA 23T @REOrE TIFF M T3IF 7ol AT SRfel vo

(fF7) s @ sva s TF wfE oms TNed I MEET IR T

@erTE a3 3 wEFR T9-aRfE ae aRgesacd fGfe @@ sfEae
LEICH
OF@ TS F @, H&T vo A7 T (OEes @ ST 2o R S [FO-

fFosifg o1 28T ¥ TF WA Tme FHOIF NIV ToTE] IRE o7 |



(8) Tor-2ma (0) 97 ST oW @GN STRIE WET BT AT so A7 [N (eTEs
TR foesifg a7 23T g T MIITF 3T oA FIAFFS! FfT0 23T AMHF |

(@) =meIF =T BT G (¥ BT T TTETST 3 MITFIIS! A6

fofate @ETEPe §fe T=mEs M S2F EIW JfHo o fHE |

() ATSTRE@BT MSIF I THAT GTAW I 227F & NTETTST A

TMIFIRSTH [ 22 T SIRAT AZATOSNE WieTe] T TFH 23 OF J©

N AHN Jfed @Y ST JT FR6E T uferT Rx© S T AT IAEFEH

Tfrmerm affe BE:
@ Y ANF @, HA] » 97 [T 6T, 955 e @@ 4 [[FTET T@0y 3@

LI

The law of power of attorney 2012 then specifies what would be
the procedure in case of any dispute arisen between the parties that is,
the executant of the power of attorney and the holder of power of

attorney mainly. It says thus:

“soi (v) ERTEE IRET I @RFEFe MIIF IT Al 23© SFo @
@A AEE T I [A@EE WE A FEREE W Seifed G
FEE |

(k) S-wmEr (b) AT ACNT BARSE ST aXeE 99 I @ TS
SRR FAE T2 TN 3F, ©F BE ATIFF e 33T ave
YIS THTFSTFIRR M frotfeq Tty ST Mo T FE |

(«©) T-27ar (2) 97 FTT @7 9% T& @6T MNFF wo () fawa ey

@ EFET Ve @NSIF TYTTelIFaT AT FEE |



(8) THTT FOF AALFO NHFOIFAIT PR THTT SR FE T AL

TR @ @ TEed OFF THFE RE IR OIF @ @19 IAMT© @ &

AAfE SAEF AT AHE 7 |
(0) Ta-wmar (o) EETESE THT FNTFSTFE A@AT T BEA @ @FF TF
AN FE3fE foesifeq o @ Sy e JFe aiF e fEE |17

The provisions of Section 13 if be read with Section 4(3-5) it
gives a clear idea that the provisions of Section 13 construe a mandatory
implication. The provisions in respect of revocation of power of attorney
in Section 6 manifestly express that other then the discretion of
revocation of power of Attorney by the executor there are some other
added grounds equally applicable for revocation of power of attorney.
Nowhere in the writ petition it could be found that respondent No. 6 the
executor of the said power of attorney in exercise of his own volition had
ever attempted to revoke the power of attorney. We don’t find any
earthly reason why the respondent No. 6 did not himself come forward
to clarify the fact why he executed all the subsequent power of attorney.

Upon overall analysis of the factual gamut of the case conjunct
with the relevant laws our considered view is that from the very
beginning till the issuance of Rule this case has been handled in a wrong
direction. Admittedly Annexure-E-1 (the order impugned against) has
been indorsing the power of attorney executed by the respondent No. 6

in favour of respondent No. 7 (No. 209/12 dated 25.01.2012) without



taking into consideration other factual aspect that is original power of
attorney Annexure-C and other power of attornies at all.

Under this situation, we asked the learned Counsels appearing for
the respondents from where they have got this authority to issue such
direction under the circumstances. None in the rat race had ever
indicated that of all the power of attornies which one should be taken to
be a genuine one. For that reason at the very outset we have mentioned
that the parties are at a fix on this point. We are of the view that only in
terms of section 13 of the Act, 2012 this unsettled issue can be resolved
which may drag the matter before a civil court. In that view of the matter
it is our considered view that the order impugned against Annexure-‘E-
1’ dated 04.07.2012 passed by the respondent has certainly been done
without any lawful authority having no legal effect and we also direct
the parties to strictly comply with the provisions of Section 13 of the
Act, 2012 to have a proper decision in accordance with law.

With this observation and direction the rule is disposed of.

Communicate at once.

Md. lgbal Kabir, J:

| agree.

Ismail (B.O)



