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Hasan Foez Siddique, C. J: This appeal is

directed against the Jjudgment and decree

dated 26.05.2009 passed by the High Court



Division 1in First Appeal No.120 of 2002
reversing those dated 26.01.2002 passed by
the Joint District Judge, First Court,

Nawabgonj in Other Class Suit No.05 of 1998.

The relevant facts, for the disposal of
this appeal, are that, on 25.03.1998, the
plaintiff-appellant instituted Other Class
Suit No.05 of 1998 1n the First Court of
Joint District Judge, Nawabgonj for
declaration that the deeds described in
schedule ‘Kha’ to the plaint regarding ‘Ka’
scheduled land are null, wvoid, inoperative,
collusive and those are not binding upon the
Rajarampur Hamidullah Wagf Estate and the
plaintiff. The plaintiff stated that the
scheduled property belonged to the Rajarampur
Wagf Estate. One Md. Hamidullah, son of
Miajan Biswas, by a registered deed of wagf
dated 05.08.1918, dedicated the suit property
along with some other properties to the
Almighty Allah. It was stipulated that during
his life time, he would act as the Mutawalli

of the Wagf Estate and after his death, his



eldest son would be the next Mutuwalli. In
absence of his eldest son according to their
age his other sons and, thereafter, his
grandsons, and, thereafter, his adopted son
Badiuzzaman, would be appointed as Mutawalli.
The Wagif acted as Mutuwalli of the Estate
during his 1life time and after his death,
Badiuzzaman acted as Mutawalli and after the
death of Badiuzzaman, Anwarul Islam acted as
the Mutawalli of the Estate. After the death
of Anwarul Islam, his brother Md.
Gousuzzaman, defendant No.30 became the
Mutawalli of the Estate. The Estate was duly
enrolled. He obtained permission for sale of
the property of the Wagf Estate on 09.05.1995
illegally and with 111 motive and against the
interest of Wagf Estate, vide Memo
No.709/Raj. Defendant No.31, the Wagf
Administrator did not hold inquiry upon
hearing any person who are interested in the
Wagf Estate before according such permission
for transfer. Such transfers were not at all

necessary for the 1improvement of the Wagf



Estate. The defendant No.30, by the impugned
registered sale deeds, transferred the suit
property to the defendant No.l to 29. The
defendant No.30 transferred those properties
entirely for his own benefit and interest
with 111 motive and those transfers were void
and not binding upon the Hamidullah Wagf
Estate. Though the properties were
transferred at a consideration of
tk.47,31,000/-, savings account No0.6923 with
the Agrani Bank, Nawabgonj Branch, which was
maintained by the Wagf Estate, would show
that an amount of Tk.43,20,490/- only was
deposited. The defendant No. 30
misappropriated rest money. He, being a
prospective Mutawalli of the Wagf Estate in
the line of Mutawalli, 1s interested in the
subject matter of the suit. On 04.02.1998, he
came to know about the transfers. Hence, was

the suit.

The defendant Nos.1-25, 26-27, 28-29
30,32, 34-39 and 41-51 contested the suit by

filing separate sets of written statements.



The defendant No.30 Mutwalli in his

written statement contended that in order to

protect the Wagf Estate from the acquisition

to be made by the Government and to increase

the fund of the estate and for giving stipend

to the beneficiaries he prepared a plan for

construction of a modern market and community

centre. For realization of such funds, he

sought permission from the Wagf Administrator

to transfer the property of the Estate. The

Wagf Administrator accorded permission on

09.05.1995 following provisions of law.

Thereafter, he published notice 1n the local

dailies, namely, ‘The Dainik Barta’ and ‘The

Danik Sonaly Sangbad’ on 10.07.1995 for sale

of the suit land and transferred the same to

the defendant Nos.1-29 by the impugned deeds.

The sale proceeds were deposited 1in the

account of Hamidullah Wagf Estate, maintained

with the Agrani Bank, Nawabgonj Branch 1in

Savings Account No.6923. From the sale

proceeds, the defendant No.30 spent some



money for construction of complex. The suit

should be dismissed.

The trial Court, upon hearing the
parties, by 1its Jjudgment and decree dated
26.01.2002 decreed the suit. Defendant No.30
Respondent No.l Md. Gousuzzaman, Mutwalli of
the Wagf Estate preferred First Appeal No.120
of 2002 in the High Court Division. The
defendant No.1-14, 15-17, 28-29 filed Cross
Appeal No.02 of 2003. The High  Court
Division, by the impugned judgment and
decree, allowed the appeal observing that the
cross appeal should be disposed of in the
light of the Jjudgment and decree of the
appeal. Thus, the plaintiff has preferred

this appeal upon getting leave.

Ms. Nahid Yesmin, learned Advocate for
the appellant, submits that the High Court
Division has committed error of law 1n not
holding that the authority of the Wagf
Administrator described in Sections 33 and
56 of the Wagf Ordinance 1is very limited to
accord permission to transfer immovable
property of Wagf Estate and that the Wagtf

deed itself imposes an embargo that the wagt



property should not be transferred. She
submits that the Wagf Administrator could not
accord permission for transfer of the
property of the Wagf Estate in view of
spirit of Islamic Jurisprudence established
to deal with wagf property. She further
submits that title of the suit property has
been vested in the Almighty Allah after
execution and registration of the wagf deed.
She submits that no one 1s entitled to
transfer wagf property since such transfer
usually damages the wagf ©property. She
further submits that the High Court Division
manifestly failed to appreciate that Civil
Court’s Jjurisdiction has not been ousted
rather under Section 9 of the Code of Civil
Procedure, the Civil Courts have jurisdiction
to try all suits of civil nature and the
dispute as raised by the plaintiff 1in the
instant suit 1is a civil dispute which has
been rightly adjudicated by the trial Court
because the transfers of Wagf property were,
fraudulent, void, malafide and collusive.
She, lastly, submits that the High Court
Division miserably failed to hold that the

Wagf Administrator collusively permitted to



transfer more wagf property which was 1in

excess of land sought to be transferred.

Mr. A.J. Mohammad Ali, learned Senior
Counsel appearing for the respondent No.l,
submits that the appellant has failed to
bring any specific allegation within the four
corners of his pleading as to the illegality,
fraud or collusion of transferring the wagf
property. He submits that the proper forum
for the plaintiff was under the provisions
of Section 32 (1) (1) (11) and (111i) read with
Section 62 of the Wagf Ordinance to ventilate
grievance, 1if any, the trial Court illegally
entertained the instant suit and the High
Court Division rightly dismissed the suit. He
further submits that the impugned transfers
were made for the interest and the benefit of
the Wagf Estate upon getting proper sanction
from the Wagf Administrator, the High Court

Division rightly dismissed the suit.

The Civil Courts, subject to the
provision of the law, have Jjurisdiction to
try all suits of civil nature except the suilt
of which cognizance 1is either expressly or

impliedly barred. Unless the relevant statute



entails a provision expressly or indicates by
necessary implication that the Jurisdiction
of the Civil Court 1is excluded to try the
suit, the Civil Court has jurisdiction to try
the suit. In this case, the plaintiff sought
for declaration that the impugned deeds are
void along with some other reliefs. Only
Civil Court 1is authorised to declare whether
a deed 1is fraudulent and void or not. It 1is
settled principle that exclusion of
jurisdiction of «civil Court should not be
readily inferred. The tests to be applied to
decide whether or not the Civil Court has

Jurisdiction are as under:

(1) Is legislative intention of
excluding Jjurisdiction of Civil Court
explicit or clear by necessary
implication?

(ii) Does the statute provide adequate
remedy 1in case of grievance against
the order made under the statute
[State of A.P. Vs. Manjeti  Laxmi
Kantha Rao (2000) 3 SCC 689]7

We are of the view that only Civil Court
is empowered to make declaration as prayed

for as per provision of section 9 of the code
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of Civil Procedure. We do not find force in

the submission Mr. A.J. Mohammad Ali.

So far the right to sue 1is concerned the
High Court Division 1in the case of Hafizuddin
Ahmed V. Aslam Mia and another [55 DLR
(2003) 95] observed that in case of any waste
or harm of any such property, not only the
Administrator or the Mutwalli but also any
stranger to the family of the waqgif
professing Muslim faith may sue anyone
including the Administrator or Mutwalli to
rescue or recover the wagf property, which is
illegally alienated or transferred. No doubt,
it could be said that as the property in a
wagf, vests in the Almighty, there must be a
concern and, undoubtedly, a moral duty to act
in a manner that the object of the wagf is
fostered. We are of the view that the
aforesaid proposition 1s correct. That 1is,
the plaintiff was entitled to file the

instant suit.

Admittedly, the property had been
enrolled as a wagf property. The wagf deed
was a registered deed. The terms and

conditions of the deed clearly reflect that
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the said wagf deed was created for charitable
purpose. In order to adjudicate the dispute
between the parties, 1t 1is relevant here to
mention some portions of the wagf deed which
was executed by Md. Hamidullah on 05.08.1918.
The relevant portions of the wagf deed are

quoted below:

YT SATT AN AW Az FieR ST S o ST dm
ST SCR e oAt wil (s S ¢ wiwia oigfe il wew wfr |
oTRITe SR fRRrefers Wiy vl s oy | onfir gmife cnf e
ST @ (TSR SgetR I 8 S1f 977 *[iq T fore FEfosire
Ricely | SRIf TR e Faoqa AFfoq R SpTea F4 [ 906 1 W
T | 4% SR GFA@ T | ATIIC ARICS AT TS 2 Q3R (M SfAig
LT 311 R0 AN | ORATF AFCT ([0 (BT el Sb® | ol {0 fyeerst
8 AT AR 1T 8 F~UF-7G QIR I O S (A A Al
itz ol R a0 TFT @2 IF™T T8y | IR SR TN
RFRET < I I | 92 AT [REIoar I i 8 SN e «3e
SR Iof ASTE I@ [T e SR eHifere Ty wfErRt o (F)
oo ffie SiWE (1) $oe e w1 ¢ e gefs 714 491 oo
S () wHfRET fifve Tm SieR IR (F) ooife fiive @it e
ARTRT (8) ©ARRE e srgR sife |

el M I TG T77 *[E TRAMDCS (TR EF Sd [
TTETAR ST FRAT owied W3 ST i fIf iz far e kel @,
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a2 eI AINE fRke TS Tifere @ g WEle T oo ot S

SIfF 23O I 213 @ e A (AT wietie Trife Ifera oifasifere 234 |

SRS FHHIFICE AW I AN @ S TeifaFat a gefehre

F(E I 8 (@ AFE @3 ST 6 TER A0 WA Wil FReS

NIEF T FRET O WYY 2BEF | W @I A B G (FF AT

SAFT e A ALIGE @ IR 712 | @3 FereR e SiiReed «i@ Jifw
I Ao FICET (12 A WTT AL ST (FI S I TSAKFIR Ao (I

AP AT G2 GAFE FIG S S (P A (P T RS T ol

@Y 230® ARG | (underlined by us)

oeoF S I AT @ <R F TRl (F7 F49 92 eqTT
TG (I ST W G (ZAN 7Y T ST I5 S 20 ANfT @
e 7| FfceT ©rRl 280 w2307 | 9B ST AGT FIET ARG
Toprg Fepied 4 FAIF Gy o e faRry a1z Rifeam it 2391 | U W

e TG (W #ATeT) (@0 (@I T2 “Af7aS 23 1

The recital of the wagf deed clearly
established that it was a permanent
dedication of the wagf property to the
Almighty Allah. Once the wagf is created it
continues to be a wagf. Wafg property can
never lose 1ts character as waqgf property
once it 1s shown that it 1s a permanent
dedication of property. If we read the
recital of the wagf deed, it will be apparent

that the same 1is a public wagf. Public wagf
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is an endowment made by the founder to
support the general good and welfare of the

society, the poor and the needy.

It appears from the schedule of the wagf
deed that the total area of the wagf Estate
was measuring an area of 800 bighas 14 kathas

and 3 chataks.

Wagf is an Islamic endowment of property
to be held in trust and used for a charitable
or religious purpose. The literal meaning of
waqgf is detention or confinement and
prohibition. The origin of word “wagf” comes
from Arabic word “al-wagf”, which literary
means to stop, to prevent and to suppress. As
waqgf properties are bestowed upon the
Almightly Allah, in the use of a ©physically
tangible entity, a “mutawalli” 1s appointed
by the wagif or by the Wagf Administrator, to
manage or administer a wagf. Syed Ameer Ali
in “Mohammedan Law” has said, “A wagf is thus
interwoven with the entire religious life and
social economy of the Mussulmans. “Trusts”
in the Mussalman system may for the sake of
convenience be divided under three heads,

that is, public, quasi- public and private”.
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He added, “It must be remembered also that a
wagf 1s not a gratuitous transfer of property

It is a transfer to the legal ownership of
the Almighty for substantial consideration
viz. His reward, which is obtained the moment
the wagf 1s <created”. He stated, “the
Mohammedan Law owes its origin to a rule laid
down by the Prophet of Islam,” and means
“tying up of property in the ownership of God
the Almighty and the devotion of the profits
for the Dbenefit of human beings.” ”“As a
result of the creation of a wagf, the right
of wakif is extinguished and the ownership is

transferred to the Almighty”.

Supreme Court of Pakistan in C.P.
No.522-1L, 523-L & 588-L of 2013. Sikander
Hayat Khan Jogazai V. Muhammed Hashim etc.
has elaborately discussed about origin and
subsequent development of wagf and waqgf

property. It observed,

“Although the word “waqgf ” 1s not
specifically mentioned in the Holy Quran,
yet there are many verses which inspire
Muslims to donate and give charity, to
obtain piety, righteousness and fore
mostly, the closeness and 1love of the

Allah Almighty. A hadith qguoted by Hazrat
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Abu Hurairah (Allah be pleased with him)
is usually referred Dby the Islamic
scholars as the basis of the 1institution
of “waqf” in Islam. He reported Allah’s
Messenger, Mohammad (may peace be upon
him) as saying: “when a man dies, all his
acts come to an end, but three; recurring
charity, or knowledge (by which people)
benefit, or a pious son who prays for him
(for the deceased).” Wagf is the best form
of a continuous charity as the dedicated
property earns for the dedicators
continuous good deeds even after his
death. It 1is this understanding that
motivates the Muslims to promote this
religious social-welfare institution. Syed
Ameer Ali, a great judge and jurist of the
subcontinent (Indo -Pak) speaking for the
Judicial Committee of the Privy Council in
the case of Vidya Varuthi v. Blusami (AIR
1922 PC 123) observed:

“13. But the Mahommedan law

relating to trusts differs

fundamentally from the English

law. It owes 1its origin to a rule

laid down by the Prophet of

Islam; and means "the tying up of

property in the ownership of God

the Almighty and the devotion of
the profits for the benefit of hu

man beings." When once it is
declared that a particular
property is wakf, or any such

expression 1is used as implies
wakf, or the tenor of the document
shows, .. that a dedication to
pious or charitable purposes 1is
meant, the right of the wakif is
extinguished and the ownership 1is
transferred to the Almighty....... "
(emphasis underlined)
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Hazrat Umar-Ibne-Khatab (may Allah be
pleased with him) acquired a land at
Khaibar. He <came to Holy Prophet (may
blessings and peace be upon him) and
sought his advice 1in regard to 1it. He
said: Allah's Messenger, I have acquired
land 1in Khaibar. I have never acquired
property more valuable for me than this,
so what do you command me to do with it?
Thereupon He (Allah's Messenger) said: If
you like, you may keep the corpus intact
and give 1its produce as Sadaga. So, Umar
gave 1t as Sadaga declaring that property
must not be sold or 1inherited or given
away as gift. And Umar devoted it to the
poor, to the nearest kin, and to the
emancipation of slaves, and in the way of
Allah and guests..... . Thus, these two
traditions of the Holy Prophet (peace be
upon him) are commonly considered
providing  the express basis for the
emergence of wagf in Islam. “Must not be
sold” 1indicates that 1t 1s not wvalid to

sell or buy a waqgt.

It is not an exaggeration to claim
that the wagf created in perpetuity has
provided foundation for much of what 1is
considered “Islamic civilization.” Waqf
fulfilled a <crucial gap between the
resources available with an emerging
State and the need of a growing community
in the early days of Islam, and in the

later years Dbecame a main source for
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various public services. The wagft
contributed to the building of Islamic
civilisation; through which many mosques,
schools, and educational <centres were
built along with libraries, scientific
research centres and other fields in
different walks of 1life. Throughout the
history of the Islamic world, such
settlements provided for many of the
spiritual and temporal wants of Muslims.
Waqgf played an important role in
establishing a flourishing <civilization.
It created a comprehensive scientific and
cultural renaissance. These funds were
the main resource for schools, scientific
centres and 1libraries, which gave way
to the training of many scientists,
researchers, inventors, and intellectuals.
Therefore, Wagf is described as the most
important institution which provided the
foundation for Islamic civilization as it
was 1interwoven with the entire religious
life and the social economy of Muslims. It
covered almost all the needs of 1life
during the early period of Islamic
civilization; encompassing health,
education, basic infrastructures, business
and commercial activities, Jjob creation,
food provision for the hungry and

livestock, shelter provision for the poor

and needy, and supporting the
agricultural and industrial sectors
without any cost to the government. Waqgf

is 1in fact a comprehensive mechanism of
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public finance that is capable of
bringing upon economic progress as well

as social development.

With this religious and historical
perspective of wagf 1n Islam, we now
proceed to examine the legal framework
regarding the administration and management
of the wagf properties under the Ordinance

and the Rules.”

In India, the history of wagf can be
traced back to the early days of the Delhi
Sultanate when Sultan Muizuddin Sam Gaori
dedicated two villages in favour of the

Jasma Masjid of Multan.

In this Division 1n the case of Md.
Hafizuddin Vs. Mozaffor Mridha being dead his
heirs: Asia Begum and others, reported in 10

SCOB (2018)AD, this Division has observed:

“From the recital of wagf deed it
appears that the object, for which the
property in question has been dedicated,
is charitable, ©pious or religious 1in
nature and a portion of the wusufructs
should be used by the descendents.
Therefore, the dedication was complete
and 1t could not Dbe divested for any
other purposes. Therefore, when a
property can be used only for religious
or charitable purpose, it acquires a
permanent character. The wagf property

vests in the implied ownership of the
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Almighty 1in the sense that nobody can
claim ownership of it. Even in wagf al
aulad, the property 1s dedicated to the
Almighty and only the usufructs are used
by the descendants. Once the property 1is
given to waqgf, it remains for the waqgf
for ever. The property cannot be
alienated or transferred nor is it
subject to the rights of inheritance. It
cannot be sold or given away to anybody
except in accordance with law. The
Islamic Law 1s a sacred Law, and, thus
transaction, or obligation 1s measured by
the standards of religious and moral
rules. Those rules are developed through
analogical reasoning by Muslim Jurists.
When ownership of the wagf property 1is
relinquished by the wagf, 1t cannot be
acquired by any other person, rather it
is arrested or detained. In section 56 of
the Bangladesh Wagfs Ordinance 1962
Mutwalli’s power of alienation of wagf
property has been restricted like section
53 of the Bengal Wafg Act, 1934 where the
bar to transfer of immovable property of

a wagf was provided.”

A Wagf has three distinct features, those
are (i) it 1is perpetual, (1ii) inalienable
(iii) irrevocable. It is an institution which
is close to the heart of the Muslim
Community. After execution and registration

of the wagf deed, the title of the property,
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in question, has been vested to the Almighty
who 1s the real owner of the entire Universe,
the Mutawalli 1is essentially a Manager and
Administrator of the wagf which wvests 1in
Almighty. Since the ownership of the property
is transferred to the Almighty Allah from the
waglif in the case of wagf, the property can
not be taken back from Allah once a property
becomes waqgf, 1t will always stay wagf. Wagf
Administrator is entrusted with the duty of
administering and supervising all waqgf
properties. Wagf is a permanent dedication of
the property for ©purposes recognized Dby
Muslim Law as pilous religious or charitable
and the property, having been found as waqgf,
would always retain its character as a waqgf.
Transfer of waqgf property would not in any
manner nullify the earlier dedication of
property and will not change its original
character or title. The property which is the
subject matter of a wagf cannot be alienated
since the concept of a wagf, wherein, upon a
dedication there is an implied transfer of
the property to the Almighty which would in
law render any alienation impermissible. We

find support of the above view in the case of



21

Sayyed Ali Vs. Andhra Pradesh Wakf Board
Hyderabad and others reported in (1998)2 SCC

642.

Al-Bhukhaari (2764) and Muslim (1632)
narrated that “Umar-al-Khattab (may Allah be
pleased with him) wanted to give some palm
trees of his in charity, so he consulted the
Prophet ( blessings and peace of Allah be
upon him). He instructed him to turn it into
a wagf and said: Give it in charity as a wagf
that not to be sold or bought.” Which clearly
indicates that a wagf 1is an 1inalienable

charitable endowment.

In order to sell the wagf property the
respondent No.1 on 17.11.1989 filed
application to the wagf Administrator for
according permission. On the basis of such
application an inquiry was held by an
Inspector of Wagf who, holding inqgquiry,
submitted report on 24.03.1990. The contents

of the said report run as follows:

“JIETICA \SAIFE ZPHTCR S (po

8w G IHIBT (e, BT |
38/90/5032 SIRTIT STTT AR AAFF 97 Ow~T AfSrameTa AR IR e
QI TR TSR0, BT 5/9/5032
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3,51, T-rp8 (- 17 eTFT Gish) |
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23TO | (1% I q% Rl i Ry o7 SRR 33,¢0,000/- BT
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©R-38/09/50 ST A 2+,
ST 17
Thereafter, the Wagf Administrator

accorded sanction for sale of the waqgt
property. Contents of the said sanction

letter are as follows:

“JIETIC ST ¥R B

SYIFE O
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From those two documents 1t appears that
Inspector 1in his report opined to accord
permission to sell .82 acre of land but the
Wagf Administrator accorded sanction for sale
of 1.65 acres of land. Inquiry report does
not reflect that the inspector had consulted
any person interested 1in the wagf Estate
rather the reason had been shown that the
said property might be acquired. Such
apprehension cannot be termed as valid reason
to sell the wagf property which has been
dedicated to the Almighty Allah. Sale of wagf
property 1in contravention of the spirit of
law 1s wvoid. Section 56 of the Wagfs
Ordinance provides a bar to transfer of
immovable property of a wagf. The said
provision is quoted below:

“56. (1) No transfer by a mutawalli of

any 1immovable property of a wagf by way

of sale, gift, mortgage or exchange, or

by way of lease for a term exceeding 5

years shall be valid without the previous

sanction of the Administrator:
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Provided that the sanction Dby the
Administrator shall not wvalidate any
transfer which 1s in contravention of any
other law for the time being in force or

is otherwise invalid.

(2) No Court shall grant permission to
any Receiver appointed by the Court for
the transfer of any waqgf property unless
the prior sanction of the Administrator

has been obtained.

(3) In the absence of the sanction
required by sub-section (1), any transfer
made by a mutawalli shall be declared
void, 1f the Administrator, within 4
months of his coming to know of such
transfer, or within 3 years from the date
of such transfer, whichever is later,
applies to the Civil Court i1in this
behalf.

(4) Where a mutawalli transfers a wagf
property in contravention of sub section
(1) and afterwards himself becomes the
owner of the property, the mutawalli
shall, on the direction of the
Administrator, re convey the property to

the waqgf.

(5) Any transfer made in contravention of
the provisions of sub section (1) shall
be deemed to be an act of malfeasance and
breach of trust for the purpose of sub-

section (1) of section 32.”
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Section 57 of the Ordinance authorises
the Wagf Administrator to grant sanction to

transfer:

“57. A mutawalli or a Receilver may apply
to the Administrator for sanction to
transfer waqgf property under sub section
(1) of section 56, and the Administrator,
after making such enquiry and giving
notice to such persons in such manner as
he thinks fit and hearing them, if they
desire to be heard, may accord sanction
to such transfer on such terms and
conditions as he may, in his discretion,

impose:

Provided that where such transfer 1is to
be made under an express power conferred
by the wagf deed, the Administrator shall

not refuse to accord sanction.”

The authority of the Wagf Administrator
to accord permission to transfer the waqgf
property 1s not absolute. In view of the
aforesaid law, facts and circumstances, the
impugned transfers made by the Mutawalli even
after taking permission from the Wagf
Administrator are void 1in nature 1in absence
of proper inquiry indicated in section 57 of
the Ordinance. Defendant No.30- respondent

No.l Gousuzzaman (D.W.5) in his evidence
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evidence quoted above, it is seen that there
are huge property of the wagf estate, which
were dedicated to the Almighty Allah. The
Mutwalli might construct the alleged shops
and community centre from the earnings of
those properties. Without doing so, the
Mutwalli sold the valuable wagf property
which has been dedicated. Such attempt cannot
be termed as bonafide one. Section 33 of the
Ordinance limited the transferring authority
of the Wagf Administrator imposing embargo
that only necessary for the improvement and
benefit of the wagf, the Administrator may,
with the sanction of the Government, transfer
any part of a wagf property. In the case of
Hafizuddin Ahmed Vs. M. Aslam Miah and others
55 DLR (HCD)S95 1t was observed that we could

not find any reason for not to read the
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conditions or limitations as provided 1in
section 33 of the Wagf Ordinance that before
granting sanction the Administrator must be
satisfied that such transfer was necessary
for the improvement and benefit of the wagf.
It was further observed that the law was
never 1intended to wvalidate a transfer even
with sanction, which ultimately results in
injury, waste or loss of the wagf. It has
become common Phenomenon to transfer wagf
properties taking advantage of the law in our
country. It 1s to be Dborne 1in mind that
inalienability of the subject matter of wagf
is rooted 1in the hadith of the Prophet
(pbuh) . With the exception provided in the
Ordinance and Jurisprudence build up, once a
property is decidated to the Alimighty Allah,
it cannot be alienated. It is the duty of all
concerned to ensure transparency in financial
affairs of wagf properties. In the case of
Mst. Zohra Khatoon Vs. Jonab Mohammed Jane
Alam and others reported in AIR 1978 Cal 133
it was observed that the Mutwalli had a right
to the office and not over the 1mmovable
property pertaining to the wagf estate, and

it was the Dbounden duty of the Court to
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protect the property of the “Almighty” even
if the Mutwalli had not discharged his
function diligently. In the case of Sayyed
Ali V. Andhra Pradesh Wagf Board Hyderabad
and others (supra) it was held Dby the
Supreme Court of 1India that Y“Yonce a wakf
always a wagf” any grant of patta to any
other person would not nullify the earlier
dedication of the property to the Almighty.
Most of the wagf ©properties are Dbeing
neglected, left idle, unproductive and
misused. It is the duty of the mutwalli to
manage the waqgf estate prudently and
efficiently. Simultaneously, it 1s also the
duty of the Wagf Administrator and Judiciary
as well to ensure, to protect and to preserve
the wagf property and to see that the
Mutwalli is complying with the terms and
conditions of the wagf deed as well as the
law related to the wagf. The moment a wagf is
created, all rights of property pass out of
the wagif and wvest 1in the Almighty. The
Mutwalli has no right in the ©property
belonging to the wagf. His position 1is merely
that of a superintendent or a manager. A

Mutwalli has no power, without the permission
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of the Wagf Administrator to sell waqgt
property or any part thereof. Authority of
giving permission of the wagf Administrator
is not absolute. He must follow the provision
of law, contents of wagf deed, Jjurisprudence
build up in this regard and welfare of wagf
estate. He cannot accord permission when it
is apparent that such proposal for transfer
may cause harm to wagf property itself,
consequence of which is ultimate damage and
destruction of the property and object of the
waqgf. The 1instant permission given by the
Administrator may cause damage to the object
of the wagf and the estate 1itself. Such
transfers were an unholy racket involved in

fraudulent sale of wagf property.

In such view of the matter, the High
Court Division has committed error of law in
interfering the well reasoned Jjudgment and
decree of the trial Court. It 1is settled
principle that a transfer which 1s wvoid ab
initio is 1in the eye of law no transfer at

all.

Accordingly, we find merit in this

appeal. Thus, the appeal 1is allowed. The
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judgment and decree passed by the High Court
Division 1s hereby set aside. The respondent
No.l is directed to refund the consideration
received by him from the buyers of the land

transferred to them.

The 2°¢ May, 2023.
/words-5937/




