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Present:  
 

   Mr. Justice M. Enayetur Rahim  

  And  
   Mr. Justice Md. Mostafizur Rahman  

Criminal Miscellaneous Case No.46782 of 2019  
 

Md. Asaduzzaman 

    -------- Petitioner  

  -Vs- 

The State  

      ---- Opposite Party 

Mr. Farhad Ahmed, Advocate with 

Mr. S.S. Arefin Junnun, Advocate  

---For the Petitioner 

Mr. Md. Sarwar Hossain, DAG with  

Ms. Moududa Begum, AAG 

Ms. Hasina Momtaz, AAG and  

Ms. Shahana Parveen, AAG 

--- For the State  

Mr. Mansurul Haque Chowdhury, Advocate 

Mr. S.M. Shahjahan, Advocate 

Mr. A.M. Amin Uddin, Advocate 

(Appeared to assist the Court) 

     Heard & Judgment on 29.08.2019  
 

M. Enayetur Rahim,J:  

 On an application under section 498 of the 

Code of Criminal Procedure filed by the accused 

petitioner this Rule was issued calling upon the 

opposite party to show cause as to why the accused 

petitioner should not be enlarged on bail in Bandar 

Police Station Case No.24 dated 08.03.2018 

corresponding to G.R. No.154 of 2018 under Table 

9(Kha) of section 19(1) and 25 of the Madok 
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Drabbaya Niyantran Ain,1990, now pending in the 

Court of Chief Judicial Magistrate, Narayangonj 

and/ or pass such other or further order or orders 

as to this Court may seem fit and proper. 

At the instance of Md. Masud Rana, S.I. 

District Detective Brance, Narayhangonj Bandar 

Police Station Case No.24 dated 08.03.2018 under 

section 19(1) Table 9(Kha)/24 of the Madok Drabbaya 

Niyantron Ain,1990 has been started against 

04(four) persons. 

In the FIR it is alleged that on a secret 

information the informant party raided the house of 

one Kamrul Islam at Rupali Residential Area under 

Bandar Police Station, Narayangonj and apprehended 

accused Alam Sarwardi @ Rubel and Sabina Yeasmin 

alias Runu and recovered in total 49,000 pieces of 

yeaba tablets and Tk.4,95,000/-. On quizzing the 

said accused disclosed the names of their two 

accomplices as Abdur Rahman and Riyad who fled away 

the scene.  

After investigation police submitted charge 

sheet against 12 persons under section 19(1) table 

9(Kha)25 of the Madok Drabbaya Niyantran Ain,1990.  

The present accused petitioner having failed 

to obtain bail from the court below moved this 

court by filing an application under section 498 of 
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the Code of Criminal Procedure and obtained the 

instant Rule.  

Having considered the allegation made against 

the accused petitioner in the charge sheet as well 

as the confessional statements made by him and 

other accused under section 164 of the Code of 

Criminal Procedure, we are not inclined to enlarge 

the accused petitioner on bail at this stage.  

Accordingly, the prayer for bail of accused-

petitioner Md. Asaduzzaman is rejected. 

It is pertinent to note here that at the time 

of issuance of the Rule the investigating officer 

of the case was directed to appear before this 

Court to explain in writing as to why Kamrul Islam, 

Officer-in-Charge of Narayangonj Sadar Police 

Station was not sent up in the case though two 

accused in their respective statement under section 

164 of the Code of Criminal Procedure made before 

the Magistrate concerned disclosed the name of said 

Kamrul Islam implicating him in the commission of 

the alleged offence. 

In compliance of the Court’s order the 

investigating officer of the case has appeared 

before the Court with a written explanation. 
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We have gone through the written explanation 

furnished by the investigating officer of the case 

wherein it is stated that though accused Alam 

Sarwardi @ Rubel and accused Asaduzzaman disclosed 

in their respective statement under section 164 of 

the Code of Criminal Procedure made before the 

concerned Magistrate that at the instance of OC 

Kamrul accused Sabina Akter Runu was freed but 

during investigation he (I.O) did not find any 

corroboration of the said assertions of the two co-

accused and thus, he did not make the Officer-in-

Charge, Kamrul Islam an accused in the charge 

sheet.  

This leads us to take stock of the 

confessional statements made by the aforesaid two 

accused to see for ourselves as to how and in what 

manner they have implicated the relevant officer-

in-charge, Kamrul Islam in the alleged crime of the 

instant case. 

Accused Alam Sarwardi @ Rubel in his statement 

under section 164 of the Code of Criminal Procedure 

has stated as follows: 

Ò. . . . . . . . . . . . .  . . .  . . . .  . .  . . . . . . . . . . . . . . . . . . . . . Avwg 

evmvq LvIqvi c‡i Ks Avmv` Avgvi evmvq Av‡m| ZLb Gm.AvB †gv‡k©` iæbyi 

b¤^‡i †dvb w`‡q Avgvi mv‡_ K_v e‡j| Avwg Zv‡K Iwm mv‡n‡ei mv‡_ K_v 

n‡q‡Q wKbv wRÁvmv Ki‡j K_v n‡q‡Q e‡j| Gici Avwg Zv‡K Avgvi evmvq 
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Avm‡Z ewj| Gm.AvB †gv‡k©` evmvq Avm‡j Zvi mv‡_ K_v e‡j Iwm mv‡ne‡K 

RvbvB| Iwm mv‡ne AvjvgZ I UvKv †i‡L Avmvgx 2Rb Gm.AvB †gv‡k©‡`i Kv‡Q 

w`‡Z e‡j Ges 2Uv KvM‡R 2 Avmvgxi ¯^vÿi ivL‡Z e‡j| Avwg Iwm mv‡n‡ei 

K_vgZ Avmvgx 2 R‡bi ¯^vÿi †i‡L GmAvB †gv‡k©‡`i nv‡Z Avmvgx‡`i‡K †`B| 

GmAvB †gv‡k©` iæby‡K wb‡q evmvi wb‡P hvIqvi ci Avgv‡K †dvb w`‡q Aci 

Avmvgx‡K †Q‡o w`‡Z e‡j| Avwg †mvm© w`‡q Ges Ks Avmv`‡K Aci Avmvgx‡K 

b`x cvi K‡i eÜb Mvwo‡Z DwV w`‡Z ewj| Avmvgx‡`i‡K GmAvB †gv‡k©‡`i 

nv‡Z †`Iqvi Av‡M Iwm mv‡ne‡K AeMZ Kwi| Avmvgx †Q‡o †`Iqvi Av‡M Avwg 

AvjvgZ I UvKv †i‡L †`B| Gici Avwg H AvjvgZ n‡Z 5000 wcP _vbvq G‡b 

Iwm mv‡n‡ei mv‡_ K_v ewj| Iwm mv‡n‡ei K_v gZ Avwg Ab¨ GKUv Avmvgx 

bvg Rwb‡K †MÖßvi K‡i _vbvq wb‡q Avwm| Gici Avgvi evmvq iv‡Z wWwe †iBW 

w`‡q AvjvgZ I UvKv Rã K‡i| GB Avgvi Revbew›`|Ó 

And accused Md. Asaduzzaman in his statement 

under section 164 has stated to the effect: 

Ò07/03/2018 wLªt ZvwiL Avwg wWDwU K‡i Avmvi ci Avgvi evmvq wekÖvg 

wbw”Qjvg ỳcyi 1/1.30 w`‡K| GB mgq GGmAvB †mvivIqv`©x Avgvi †gvevB‡j 

†dvb w`‡q Avwg †Kv_vq AvwQ Zv wRÁvmv Ki‡j Avwg ewj †h Avwg evmvq AvwQ| 

Gici †m Avgv‡K e‡j †Zvi wWDwU bv _vK‡j ZzB e›`i Nv‡U Avq ZvovZvwo| 

Gici Avwg e›`i Nv‡U wM‡q Zv‡K †dvb w`‡j †m Avgv‡K GKUv wm.Gb.wR. wb‡q 

g`bcyi evmó¨vÛ †h‡Z e‡j| Gici Avwg g`bcyi evmó¨v‡Û hvevi Av‡MB bexMÄ 

G _vKv Ae¯’vq †mvivIqv`©x cybivq Avgv‡K †dvb w`‡q Zvi evmvi Kv‡Q †h‡Z 

e‡j| Zvi evmvq hvevi ci Zvi evmvq GK †mvm© wi‡qj‡K †`L‡Z cvB| 

†mvivIqv`©x iƒcvjx AvevwmK GjvKvq _v‡K hv bvivqYMÄ Gi e›`i _vbvaxb| 

evmvq hvevi ci †fZ‡i wi‡qj QvovI GKRb gwnjv I GKRb cyiæl‡K †`L‡Z 

cvB| †mvivIqv`©x‡K wRÁvmv Ki‡j †m e‡j †h GB gwnjvi bvg iæb y Ges cyiæl 

Gi bvg Avt ingvb| Zv‡`i ỳRb‡K †mvivIqv`©x gv`K mn a‡i‡Q g‡g© Rvbvq| 
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gv`K¸‡jv Bqvev g‡g© †mvivIqv`©x Rvbvq| gv`K¸‡jv _vbvq bv G‡b evmvq Avbvi 

KviY wRÁvmv Ki‡j  †mvivIqv`©x e‡j bvivqYMÄ m`i _vbvi Iwm Kvgiæj m¨vi 

Gi mv‡_ K_v n‡q‡Q m¨vi Avgv‡K gv`K¸‡jv Avmvgx mn evmvq ivLvi Rb¨ 

e‡j‡Q| c‡i †mvivIqv ©̀x AviI e‡j gyÝxMÄ †_‡K GKRb †jvK G‡m Iwm m¨v‡ii 

mv‡_ K_v ej‡e Zvi ci G‡`i e¨vcv‡i wm×všÍ n‡e| wi‡qj Bqvev¸‡jv ¸‡b cÖvq 

50 nvRvi wcP, GQvov 5 jÿ UvKvI Zviv Rã K‡i| †mvivIqv`©x Gici Avgvi 

†gvevBj w`‡q Avwid bv‡g GK †jvK mn AviI 3/4 R‡bi mv‡_ K_v e‡j| Gi 

wKQzÿb ci Zvi evmvq GKRb †jvK Av‡m| †m Zvi bvg GmAvB †gv‡k©` bv‡g 

Rvbvq Ges e‡j †h †m gyÝxMÄ wWwe‡Z Kg©iZ Av‡Q| AZtci †gv‡k©` iæby Ges 

‡mvivIqv`©x Zvi †eWiæ‡g hvq Ges 10/15 wgwbU c‡i †Mó iæ‡g Av‡m| Gici 

‡mvivIqv`©x GKUv mv`v KvM‡R iæbyi ¯^vÿi †bq c‡i GmAvB †gv‡k©` Ges iæby 

†mvivIqv`©xi evmv †_‡K P‡j hvq| c‡i †mvivIqv`©x wiqvj‡K 500/- UvKv w`‡q 

Avt ingvb‡K ev‡m Zz‡j w`‡Z e‡j| ingvb P‡j hvevi ci nvmvb bv‡g GK †jvK 

†mvivIqv`©x‡K †dvb w`‡q e‡j Avcwb †h iæby‡K †Q‡o w`‡q‡Qb †m †Zv evB‡i G‡m 

cywjk Gi GK Da©eZb Kg©KZ©v‡K †dvb w`‡q‡Q| ZLb †mvivIqv`©x nvmvb‡K Gme 

K_v ïb‡Z e‡j| †mvivIqv`©x e‡j Avgv‡K nvmvb wWwe XvKv‡Z Kg©iZ Av‡Q †m 

mevi bv¤^vi U¨vK Ki‡Z cv‡i| nvmv‡bi mv‡_ K_v ejvi ci †mvivIqv`©x 

bvivqYMÄ m`‡ii Iwm Kvgiæj m¨vi‡K †dvb K‡i e‡j m¨vi Avwg evmvq AvwQ wK 

`iKvi? Gici m¨vi wK e‡j Avwg ïwbwb Z‡e †dvb ivLvi ci †mvivIqv`©x 

5000(cuvP nvRvi) wcP Bqvev Zvi e¨v‡Mi g‡a¨ wb‡q m`i _vbvi D‡Ï‡k¨ iIbv 

†`q| AvwgI Zvi mv‡_ iIbv †`B| hvevi mgq wRÁvmv Ki‡j †mvivIqv`©x e‡j 

Iwm m¨vi e‡j‡Q 5000(cuvP nvRvi) wcP Bqvev w`‡q GK †jvK a‡i gvgjv w`‡e| 

Avi evKx Bqvev ¸‡jv evmvq †i‡L w`‡Z| _vbvq Avmvi c‡_ Rwb bv‡g GKRb 

†jvK‡K AvUKvq| c‡i Avwg evmvq P‡j Avwm| c‡i ï‡bwQ †h bvivqbMÄ wWwe 

†mvivIqv`©xi evmvq Zjøvkx K‡i 49000 (EbcÂvk nvRvi) wcP Bqvev †c‡q‡Q 
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Ges iæby I †mvivIqv`©x‡K ‡MÖdZvi K‡i‡Q| GB Avgvi Revbew›`|Ó 

[underlines supplied] 

In the instant case the moot question which 

has come up for our consideration is that when two 

of the accused have disclosed the name of Officer-

in-Charge, Kamrul Islam in their respective 

statement under section 164 of the Code of Criminal 

Procedure implicating him in the commission of the 

offence in that event whether there is any legal 

scope on the part of the relevant I.O. to exclude 

his name from the charge sheet taking the plea of 

non availability of sufficient corroborative 

evidence.  

On this issue we seek opinion from Mr. 

Monsurul Haque Chowdhury and Mr. S.M. Shahjahan, 

two senior members of the Bar. 

Referring to sections 170/171/172 of the Code 

of Criminal Procedure both of the learned Advocates 

have submitted that the duty of an investigating 

officer is to collect evidence and he has got no 

such power to adjudicate on the credibility of the 

witnesses or to judge the veracity of the collected 

evidence and further that in the instant case the 

explanation filed by the investigation office is 

not proper and legal.  
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Mr. A. M. Amin Uddin, another senior Member of 

the Bar, present in the Court has also come forward 

to assist the Court on the issue. Though he find it 

difficult to refute the legal submissions made by 

Mr. Chowdhury and Mr. Shahjahan, yet he has 

submitted that the said two accused out of grudge 

have mentioned the name of OC Kamrul Islam in their 

respective statement, who is an honest police 

officer.  

In investigation process the main task of an 

investigating officer is as follows: 

i. to identify physical evidence, 

ii. gathering information, 

iii. evidence collection, 

iv. evidence protection and 

preservation, 

v. collection of information from 

witnesses, 

vi. suspect interviewing and 

interrogation. 

vii. formation of opinion on the basis of 

collected evidence and to place the 

person before the 

Magistrate/Tribunal, as the case may 

be, against whom material is 
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available in support of commission 

of the alleged offence. 

In the case of Mr. Mosharraf Hossain and 

another Vs. The State, reported in 30 DLR (1978) 

page-112 our Appellate Division has held that: 

“The investigation by the police is for 

the purpose of collection of evidence in 

support of the offence or offences 

alleged to have been committed on a 

certain date by a certain person or 

persons. Under the code of criminal 

procedure the word “Investigation” 

generally consists of the following 

steps:  

1. proceeding to the spot,  

2. ascertainment of the facts and 

circumstances of the case,  

3. discovery and the arrest of the 

suspected offender or offenders,  

4. collection of evidence relating to the 

commission of the offence alleged which 

may consist of (a) the examination of 

various persons including the accused and 

the reduction of their statements into 

writing if the officer thinks fit, (b) 

the search of places or seizure of things 

considered necessary for the 
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investigation and to be produced at the 

trial and  

5. formation of the opinion as to whether 

on the materials collected there is a 

case to place the accused before a court 

for trial and if so, taking the necessary 

steps for the same by the filing of a 

charge sheet under section 173 of the 

criminal procedure Code.” 

 In the case of Abdur Rouf and others vs. 

Jalaluddin and another, reported in 51 DLR(AD), 

page 22, the Appellate Division has held that 

section 169 of the Code of Criminal Procedure has 

not given the police officer any power to judge the 

credibity of the witnesses. 

In the case of Syed Abdul Hannan vs. The 

State, reported in 1983 BLD(AD), page 156 it has 

been held that: 

“It has caused us considerable surprise 

to see that the investigating Officer 

having himself observed in his report 

that there were no independent witnesses 

in either case, he found it possible to 

submit charge sheet in one case and a 

final report in the other. Further 

reasons he gave for submitting final 

report were that the informant petitioner 
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had instituted the case subsequently in 

order to make out a defense for himself 

and that they have managed to procure 

medical certificates somehow. We cannot 

help observe that it was none of the 

business of the Investigating officer to 

decide the case for himself when two 

sides came up with contradictory versions 

of the same occurrence, the quality of 

evidence being same in each case and 

apparently there were injuries caused to 

either side. It is in the fitness of 

things that in a case like this both the 

versions should be placed before a court 

of law so that truth can be found out 

upon receiving evidence from both sides 

and justice done to the parties.”  

In the instant case, OC Kamrul was left out of 

indictment by the investigating officer as he did 

not find any corroborative evidence of the 

statements under section 164 of the Code of 

Criminal Procedure made by the two accused. 

In the case of The State vs. Monwara Begum, 

reported in 1998 BLD, page-102, the High Court 

Division held that: 

“We have noticed earlier that the name of 

P.W.2 was disclosed by accused Samad 
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Sheikh in his statement under Section 164 

of the Code wherein he stated that after 

the victim was dead due to knife 

injuries, Sadek asked Monwara to bring 

pitchers for drawing the dead body of 

Majeda in the beel and accordingly 

Monwara brought pitchers from the house 

of Sadek and then Sadek and others 

carried the dead body to the beel and 

drowned it by tethering the pitchers with 

the dead body. Now as regards the 

statements of accused Samad, PW-2 Sadek 

Ali stated that he deposed in a case in a 

Munsif Court against Samad and for that 

reason he was falsely implicated by Samad 

in his statement under section 164 of the 

Code of Criminal Procedure but PW-2 could 

not show any papers of that case in which 

he claimed to have deposed against 

accused Samad. Moreover, the I.O. said 

that PW-2 did not say to him that accused 

Samad falsely implicated him in his 

statement under section 164 of the Code 

because he deposed in a case in the 

Munsif Court against Samad. Under the 

above circumstances, we find no reason on 

the part of the I.O. for recommending 
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discharge of Sadek Ali in his report and 

citing him as the principal witness to 

prove the prosecution case. It is clear 

to us that the I.O. ignored the ducts 

that the victim was missing from the 

house of Sadek Ali; that Sadek Ali 

remained silent for long seven days that 

the dead body of Majeda was recovered on 

the showing of Sadek Ali and that accused 

Samad had no reason to falsely implicate 

Sadek Ali in his statement under section 

164 of the Code of Criminal Procedure.” 

It is by now well settled proposition that 

confession of a co-accused cannot be resorted to 

under any guise as substantial evidence to convict 

another but may be used as a relevant fact only to 

lend assurance to any other evidence.  

But at the investigation stage the 

investigation officer has no authority to 

adjudicate on the propriety or credibility of a 

statement made by an accused under section 164 of 

the Code of Criminal Procedure. It has to be taken 

into consideration by the investigating officer as 

it is. It is the duty of the trial judge to examine 

and asses the truth, veracity and voluntariness of 

a statement under section 164 of the Code of 

Criminal Procedure made by an accused. An 
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investigating officer cannot steps into the shoes 

of a trial judge. 

Having considered and discussed as above, we 

have no hesitation to hold that the investigation 

officer most erronesly and improperly excluded OC 

Kamrul Islam from the charge sheet.  

Thus, we are of the view that, further 

investigation is required to be done in the instant 

case in light of the observations made in the body 

of the judgment. 

 Accordingly, the Rule is discharged with the 

above observations and direction.  

 Additional Inspector General of Police, CID is 

directed to appoint a new investigating officer for 

further investigation of the case not below the 

rank of Additional Superintend of Police. 

 Communicate a copy of this judgment and order 

to the court concerned at once as well to the 

Additional Inspector General of Police, CID, 

Malibag, Dhaka. 

Md. Mostafizur Rahman,J: 

     I agree. 


