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J U D G M E N T 

Hasan Foez Siddique, J: This appeal is directed against the judgment 

and order dated 12.02.2009 passed by the High Court Division in Civil 

Revision No.3795 of 2003  affirming the judgment and decree dated 

02.06.2003 passed by the learned Additional District Judge, Fifth Court, 

Chittagong in Other Appeal No.187 of 1997 affirming those dated 

25.03.1997 passed by the then learned Subordinate Judge, Second Court, 

Chittagong in Other Suit No.127 of 1993. 

 The plaintiff-respondents instituted Title Suit No.37 of 1979 in the 

Third Court of the then Subordinate Judge, Chittagong, impleading the 

defendants praying for declaration of title and recovery of khas possession 
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of the suit land. The plaintiff’s case, in short, was that the suit land 

originally belonged to one Ramzan Ali, who died leaving two sons, Abdul 

Wahab alias Thanda Miah and Gura Miah as his legal heirs. Gura Miah 

died leaving one son, Md. Yusuf. Thanda Miah died leaving one son Fazlul 

Haque as their respective heirs. Md. Yusuf sold his share of the suit land to 

Fazlul Haque by a deed of sale dated 19.06.1978 and, thus, Fazlul Haue 

became the sole owner of the entire suit property. The R.S. and P.S. 

Khatians in respect of the suit land were correctly prepared and published 

in the name of Fazlul Haque. He executed and registered deeds of sale 

dated 20.07.1978, 24.07.1978, 27.07.1978 and 28.07.1978 in respect of the 

suit land to the plaintiffs. They mutated their names and accordingly 

Mutation Khatian No.285/1 was opened. Prior to such purchase, the 

plaintiffs had published a notice in a daily newspaper. On 25.12.1978, the 

defendants forcibly dispossessed the plaintiffs from the suit land and made 

barbed wire fencing surrounding the same. The plaintiffs requested the 

defendants to restore possession of the suit land but of no avail. Thus, they 

were compelled to file the suit. 

 

Defendant No.1 contested the suit by filing a written statement 

contending that the suit land originally belonged to Ramzan Ali who died 

leaving behind three sons, Kala Miah, Abdul Wahab alias Thanda Miah 

and Gura Miah. Abdul Wahab died leaving behind his only son Fazlul 

Haque. Gura Miah died leaving his only son Md. Yusuf. Kala Miah, Fazlul 

Haque and Md. Yusuf sold the suit land to the father of defendant Nos.1 to 

4, late Zakir Hossain, the then Governor of erstwhile East Pakistan by a 

registered deed of sale dated 24.06.1960. Zakir Hossain went to possession 

of the same. Zakir Hossain died leaving the defendants Nos.1 to 4 who 
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have been possessing the suit land. At the time of the alleged sale to the 

plaintiffs their vendor had no subsisting right, title, interest and possession 

in the suit land. The suit should be dismissed.  

 

 The trial Court decreed the suit. The defendant No.1 preferred appeal 

which was dismissed. Then, the defendant No.1 filed civil revisional 

application in the High Court Division and obtained Rule. The High Court 

Division, by the impugned judgment and order, discharged the Rule.  

Thus, the defendants have preferred this appeal upon getting leave. 

Mr. Md. Asaduzzaman, learned Advocate appearing for the 

appellant, submits that the plaintiffs filed the instant suit for declaration of 

their title and recovery of khas possession so it was the duty of the 

plaintiffs to prove that they acquired valid title on the basis of their title 

deeds and was in possession till the date of dispossession. But the plaintiffs 

have hopelessly failed to prove their title as well as possession and the 

story of dispossession, the learned Courts below committed error of law in 

decreeing the suit. He submits that the predecessor of the defendant Nos.1-

4 purchased the suit land on the basis of a sale deed dated 20.06.1960 from 

the admitted owners and title of the admitted owners was divested to 

predecessor-in-interest of the defendants on 20.06.1960 so the plaintiffs’ 

vendor have had no subsisting interest to transfer the suit land to the 

plaintiffs, the learned Courts below erred in law in decreeing the suit.  

 

Mr. A.M. Aminuddin, learned Senior Counsel with Mr. Qumrul 

Haque Siddique, learned Advocate appearing for the respondent No.2, 

submits that the deed executed on 20.06.1960 and registered on 24.06.1960 

of the defendants had not been acted upon  and the same was mere paper 
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transaction since the defendants’ predecessor, after purchasing the suit 

land, did not mutate his name in the Khatian and in subsequent survey 

operation the same was recorded in the name of the predecessor-in-interest 

of the plaintiffs, and the defendants were not in possession till the date of 

dispossession of the plaintiffs. Mr. Siddique submits that  as per provision 

of 144A of the State Acquisition and Tenancy Act the record of right has 

got a presumptive value  like presumption under Section 103(B) of Bengal 

Tenancy Act and that since the subsequent survey operation the suit land 

was recorded in the name of the predecessor-in-interest of the plaintiffs and 

they paid rent, it is to be presumed that the plaintiffs were in possession till 

the date of dispossession, the learned Courts below rightly decreed the suit. 

He submits that at the time of purchasing the suit land, the plaintiffs 

published an advertisement in the daily newspaper stating about the story 

of proposed sale of the suit land but the defendants did not raise any 

objection which indicated that the defendants had no interest in the suit 

land. 

 

Admittedly, the suit land originally belonged to Ramzan Ali. It is the 

case of the plaintiffs that Ramzan Ali died leaving two sons. The contesting 

defendants stated that Ramzan Ali had three sons who transferred the suit 

land to Zakir Hossain by a deed dated 24.06.1960. It is the simple case of 

the plaintiffs that the said deed was not acted upon. It is the case of the 

plaintiffs that they purchased the suit land on 20.07.1978 and 28.07.1978  

and defendants dispossessed them from the suit land on 25.12.1978. That 

is,  admittedly, the defendants have been possessing the suit land. It is not 

disputed that the defendants’ sale deed dated 24.04.1960 is a  valid 

document and the same was duly stamped, executed and registered. The 
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Court admitted the said deed in evidence without objection. Since the 

defendants have been possessing the suit land acting upon the said kabala 

deed, it is difficult to say that the defendants predecessor after purchase did 

not take any step pursuant to the said deed. Since the defendants have been 

possessing the suit land acquiring title in the same on the basis of the  deed 

dated 24.06.1960, the submission of the plaintiffs that the kabala deed 

dated 24.06.1960 had not been acted upon is not acceptable.  Using the 

deed, they performed something, so it cannot be said that the deed has yet 

to be acted upon.  

 

The submission of Mr. Siddique is that since is revisional survey 

operation the suit land was recorded in the name of the plaintiffs’ 

predecessor  and they have been paying rent to the Government which has 

got a presumptive value as to possession, so it is to be presumed that the 

plaintiffs’ predecessors were in possession at the time of transfer by them 

to the plaintiffs on 20.07.1978. The presumption as regards the entries in 

the R.S. Khatian so attached under Section 144A of the State Acquisition 

and Tenancy Act is rebuttable by leading evidence from the side of the 

person questioning correctness of entry made therein. [Govt. Vs. AKM 

Abdul Hye and others, 56 DLR(AD)53] 

 

In order to succeed, the plaintiffs must prove that they are the 

persons entitled to get possession and that they had possession before the 

defendants took over possession. The plaintiffs did not examine any 

witness  who  executed  their  kabala deeds of 1978 to establish that they 

were in possession at the time of transfer of the suit land. The plaintiffs 

claimed that their predecessors were in possession through a “Pvlv”, namely, 
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Abul Hossain. He had not been examined to substantiate  such claim. 

P.W.1 in his cross-examination said “25/12/1978Bs Zvwi‡L weev`xMY KuvUvZvi w`qv 

Avgv‡`i bvwjkx Rwg wN‡i †d‡j‡Q| Avwg †mB mgq Dcw ’̄Z wQjvg bv| bvwjkx Rwg weev`xM‡Yi 

evox wfUvi msjMœ Ges GB my‡hv‡M Zviv bvwjkx Rwg KvUv Zvi w`‡q wN‡i †d‡j‡Q|” 

(emphasis supplied). That is, at the time of alleged dispossession, P.W.1, 

who is plaintiff No.1 and son of plaintiff No.2, was not present. He also 

admitted that the suit land is the contiguous land of the “bhiti” of the 

defendants. It is unlikely that the defendants’ predecessor, who was the 

Governor of the East Pakistan, after purchasing the suit land on 24.06.1960 

would not take over  possession of the suit land which is contiguous to his 

“bhiti”. P.W.1 in his cross-examination further said, “GB Rwg Avgiv Lwi‡`i 

c~‡e© Zv‡Z dRjyj n‡Ki `Lj wQj|” To substantiate such claim they did not 

examine Fazlul Haque to prove the possession of Fazlul Hauqe. In his 

cross-examination, he further said, “GB m¤úwË msµvšÍ weÁ 2q mnKvix RR 

Av`vj‡Z wb‡lavÁvi Rb¨ Ab¨ GKwU †gvKÏgv KwiqvwQjvg I Zv LvwiR n‡q‡Q|”   That is,  

before filing the instant suit, they filed suit for permanent  injunction and 

lost. In his cross-examination he further said, “Rvwn` †nv‡mb Avgv‡K bvwjkx Rwg 

†_‡K †e`Lj Kwiqv‡Q, 25/12/1978 Bs Zvwi‡Li weev`x Rvwn` †nv‡mb Avgv‡K †e`Lj 

K‡i‡Q| †mB mgq Avwg Dcw ’̄Z wQjvg bv, †mB mgq Avgvi Pvlv Aveyj †nv‡mb Dcw ’̄Z wQj|”  

We have already found that Abul Hossain had not been examined. P.W.2, 

Syed Jamal Ahmed in his evidence said, “ev`xMY `L‡j _vKv Kv‡j 1978 Bs m‡bi 

wW‡m¤̂i gv‡mi KuvUv Zv‡ii †eov w`qv Zv‡`i evDÛvixi wfZ‡i wbqv hvq|” That is, the suit 

land is situated within the boundary of the defendants, surrounded by 

barbed wire fencing. In his cross-examination he said, “bvwjkx RvqMvq Avwg me© 

cª_g 1978 Bs m‡b Lwi‡`i ci †MwQ|” He further said, “KvUv Zv‡ii †eov †`Iqvi mgq 
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Avwg Dcw ’̄Z wQjvg bv|” From the evidence of the witnesses of the plaintiffs, it 

appears that they went to the disputed land for the first time in 1978. They 

had no knowledge about the possession of the suit land before 1978. The 

learned Courts below while making conclusion  as to  title, possession and 

then dispossession failed to consider evidence quoted above. The learned 

Courts below forgot the cardinal principle that in a suit for declaration of 

title and recovery of possession on the strength of title, the plaintiffs can 

succeed on estableshing their title to the scheduled property and they 

cannot succeed on the weakness of the case  put forward by the defendants. 

Only weakness of the defendants is  that they failed to mutate their names 

in the khatian and paid rent which did not extinguish their title.  

 

From the evidence discussion and quoted above, it appears that the 

plaintiffs have hopelessly failed to prove their possession till the date of 

alleged dispossession in the suit land and that their predecessors were in 

possession of the suit land before their alleged purchases. The defendants 

have been possessing the suit land on the basis of their deed dated 

24.06.1960.  

 

The plaintiffs traced their title in the suit land through their vendor  

who had no saleable interest after execution and registration of the deed by 

their predecessor on 24.06.1960. We are of the view that the defendants’ 

deed was acted upon and that since the plaintiffs hopelessly failed to prove 

their possession and dispossession, they are not entitled to get relief for 

declaration of their title as well as recovery of possession in the suit land, 

the learned Courts below committed an error of law in decreeing the suit. 
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Accordingly, we find merit in the instant appeal.  

 

Thus, the appeal is allowed without any order as to costs.. The 

judgment and decree passed by the learned Courts below are hereby set 

aside.  

                                                                                                 J. 

             J. 

             J.                                                                                                                                                                                                                                                                                                                                                                                                        
The 26th January, 2021. 
M.N.S./words-2075/ 


