
     Present 
 

 Mr. Justice Mohammad Anwarul Haque 
    And  
  Mr. Justice Mohammad Ullah. 
 

 Civil Revision No. 1270 of 2009 
 
 Mrs. Seemarna Azam, Wife of A.K.M.Safiul Azam,    
 House No.15 (2nd Floor), Road No.12, Sector- 4,             
 Uttara Model Town, P.O.Uttara, District-Dhaka.     
 Through her constituted attorney Md.Nazrul Islam,    
 son of Late Ashraf Ullah of House No. 11/A,    
 Apt. No. A-103, Road No. 71, Gulshan-2.                                
                .............Defendant-Petitioner. 
    -Versus- 
 Wonderland Holding Limited, 173 Elephant Road,    
 Thana-Dhanmondi, District-Dhaka and another. 

              .........Plaintiffs-Opposite Parties. 

Mr. M. Amir-Ul-Islam, Senior Advocate with 

Mr. Md. Taslim Uddin and 

Mr. Md. Rafiqul Islam, Advocates. 

                ......... For the Defendant-Petitioner. 

Mr. Abdul Barek Chowdhury, Advocate 

            .........For the Opposite Party No.2. 
  
                                    Hearing on 10.12.2012 and  
                   Judgment on 12.12.12 

 
Mohammad Ullah, J. 

 On an application under section 115(1) of the Code of Civil 

Procedure this Rule, at the instance of the defendant petitioner was 

issued calling upon the plaintiffs-opposite parties to show cause as to 

why the order dated 02.02.2009 rejecting an application filed under order 

7 Rule 11 of the Code of Civil Procedure, passed by the learned Joint 

District Judge, 7th Court, Dhaka should not be set aside and or such 
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other or further order or orders passed as to this Court may seem fit and 

proper. 

By this Rule issuing order dated 20.4.2009 further proceeding of 

Title Suit No. 951 of 2008 pending in the 7th Court of Joint District 

Judge, Dhaka was stayed. 

 The facts relevant for disposal of the Rule are briefly stated below: 

The opposite parties as plaintiffs instituted Title Suit No. 951 of 

2008 against the petitioner and others for declaration that they are the 

owner of the flat measuring 2775 square feet along with undivided and 

undemercated share of 684 square feet land, fully described in the 

schedule of the plaint. The plaintiffs also prayed for another declaration 

that the registered deed No. 13723 dated 08.01.2005 is illegal, null and 

void and executed it by practicing fraud upon the court. 

The petitioner as defendant entered appearance in the said suit 

and filed an application for rejection of plaint under order VII Rule 11 

of the Code of Civil Procedure. 

The case of the defendant petitioner is that the plaintiff  opposite 

party as developer company, entered into an agreement for sale of the 

schedule flat in question with this petitioner and when the plaintiff 

opposite parties failed to comply with the terms and conditions of the 

agreement for sale, the petitioner, being instituted Title Suit No. 114 of 

2002 before the 1st Court of Joint District Judge, Dhaka for specific 

performance of contract against the defendants- opposite parties and 

they contested the said suit by filing  written statement and the suit was 
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decreed on contest  on 10.2.2005 against the opposite parties. Then the 

petitioner got the deed No. 13723 dated 8.1.2005 registered and also got 

delivery of possession through court in Title Execution Case No.5 of 

2005. 

 Then the opposite parties preferred First Appeal Tender No. 704 

of 2006 against the said judgment and decree dated 10.2.205 passed by 

the learned Joint District Judge, 1st Court, Dhaka before this Court with 

an application for condonation of delay of 553 days and the Rule was 

issued in Civil Rule No. 890(F) of 2006 and was discharged by an order 

dated 5.12.2007. Then the opposite parties moved before the Appellate 

Division by filing Civil Miscellaneous Petition No. 38 of 2008 against the 

said judgment and order dated 5.12.2007 passed by this Court. 

Ultimately the said Civil Miscellaneous Petition No. 38 of 2008 was 

dismissed for non compliance of the order of the Appellate Division 

dated 18.1.2009. 

 Mr. M. Amir-Ul-Islam, the learned Senior Advocate appearing 

with Mr. Md. Toslim Uddin and Mr. Md. Rafiqul Islam, the learned 

Advocates on behalf of the defendant petitioner submits that there is no 

cause of action for filing the suit against the defendant petitioner rather 

the suit was filed in order to frustrate the judgment and decree passed in 

Title Suit No.78 of 2004 against this opposite parties and the instant suit 

is an abuse of the process of the court. 

 Mr. Islam, the learned Advocate submits further that the suit is hit 

by section 42 of the Specific Relief Act as the plaintiffs-opposite parties 
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having no legal character or any right as to the property in question but 

the learned Joint District Judge without considering the provision of 

Order VII Rule 11 of the Code of Civil Procedure rejected such 

application of the petitioner. 

 Mr. Islam, the learned Advocate finally submits that the deed in 

question being No. 13723 dated 8.1.2005 was executed and registered 

through court in pursuance of the judgment and decree dated 10.2.2005 

passed by the learned Joint District Judge, 1st Court, Dhaka and 

ultimately such decree was affirmed by the Appellate Division in the 

earlier suit so question of fraud as alleged upon the parties or the court 

does not at all arise and thus the Rule should be made absolute. 

 In support of his submission  Mr. Islam, the learned Advocate for 

the  petitioner has relied upon a decision of a case Rasheda Begum vs.- 

M.M.Nurussafa and others reported in 24 BLD(AD) 223. 

 On the other hand, Mr.Abdul Barek Chowdhury, the learned 

Advocate appearing on behalf of the plaintiff-opposite party No. 2 

submits that whether the suit is maintainable or not would be decided 

only after taking evidence during the course of trial as such the 

impugned rejection order of the trial court should not be interfered with 

at this earliest stage. 

 Mr. Barek Chowdhury, the learned Advocate submits further that 

the deed in question was executed without prior permission of the Rajuk 

and without required payment of the transfer fees of the Rajuk and as 

such the deed is null and void. 
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 But at one stage of the hearing Mr. Chowdhury, the learned 

Advocate candidly concedes that over the schedule flat in question the 

opposite parties were defeated up to the Appellate Division in a suit for 

specific performance of contract filed by the plaintiff-petitioner and thus 

there is hardly any scope to proceed with the present suit upon the self 

same matter against the petitioner. 

 We have heard the learned Advocates for both the parties, 

perused the impugned judgment and order, and gone through the 

referred decision wherefrom it transpires that the plaintiff opposite 

parties were defeated up to the Appellate Division in a suit for specific 

performance of contract filed by the petitioner over the schedule flat in 

question and the petitioner got registered deed and delivery of 

possession of the schedule flat through court. 

 The plaintiff opposites parties stated in the plaint that: 

  “E−õMÉ a¢LÑa 8/1/05 a¡¢l−Ml 13723 ew c¢mm ®l¢S¢ØVÌl f¤−hÑ 
h¡ ®l¢S¢ØVÌL¡−m l¡SEL Hl ¢hœ²u/qÙ¹¡¿¹l fœ Ae¤−j¡ce J qÙ¹¡¿¹l ¢g Sj¡ 
e¡ ¢cu¡ ®l¢S¢ØVÌ Ll¡l L¡l−e ®h-BCe£ L¡S Ll¡ qCu¡−R ®p L¡l−e a¢LÑa 
c¢mm¢V ®h-BCe£, a’L£, i−uX c¢mm qC−a−Rz 
  e¡¢m−nl L¡lZ: ¢hh¡c£fr a¡l e¡j£u a¢LÑa Na Cw 8/1/05 
a¡¢l−M 13723 ew p¡g L¡h¡m¡ c¢m−ml à¡l¡ Evp¡¢qa qCu¡ h¡c£ f−rl 
¢elwL¥n üaÅ cMm£u af¢Rm h¢eÑa pÇf¢š J acEflÙÛ e¡¢mn£ HÉ¡f¡VÑ−j−¾Vl 
üaÅ c¡h£ L¢lu¡ ®hcM−ml ýjL£l pju ¢hL¡m Cw 12/2/2008 Cw 
14/2/2008 Cw a¡¢l−M ¢hhc£f−rl ¢hl¦−Ü h¡c£ f−rl Aœ e¡¢m−nl L¡lZ 
Eáh qCu¡−Rz” 
 

 It appears from the Annexure- E (a memo issued from Rajuk) 

that the defendant petitioner has paid the required transfer fees to the 

Rajuk about schedule flat in question. So the submission of the learned 

Advocate for the plaintiff opposite party about nonpayment of transfer 
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fees of the Rajuk has got no substance. As such the suit does not 

disclose cause of action as required under order VII Rule 11 (a) of the 

Code of Civil Procedure.  

 On perusal of the plaint it is the duty of the court to examine in 

order to ascertain whether any cause of action has been disclosed in the 

suit. But the trial court without considering the provision under order 

VII Rule 11 (a) of the Code rejected the application of the petitioner and 

thereby committed an error of law resulting in an error in the impugned 

decision occasioning failure of justice. 

 The decision in the case of Rasheda Begum vs. M.M Nurussafa 

and others reported in 24 BLD (AD) 223 as referred to by Mr. Islam, the 

learned Advocate, the Appellate Division held that:  

“rejection of plaint is not confined to the provision of Order 7 Rule 11 

of the Code of Civil Procedure. In an appropriate case while the 

proceeding itself is an abuse of the process of the court, the court having 

recourse of section 151 will be competent to reject the plaint.” 

 

 When the plaintiff opposite parties contested the earlier suit for 

specific performance of contract filed by the defendant petitioner and 

this petitioner got contesting decree thereof and also got registered deed 

as well as possession of the schedule flat in question through court and 

in such a situation the subsequent suit initiated by the plaintiffs opposite 

parties against the  defendant-petitioner over the self same flat in 

question seeking declaration that the deed is null and void should not be 

allowed to continue being an abuse of the process of the court. 
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 Moreover when the ultimate result of the suit is as clear as day 

light, such a suit should be buried at its inception. So that no further 

time is consumed in fruitless  litigation. 

 For the discussion made above, we are constrained to hold that 

the court below committed an error of law resulting in an error 

occasioning failure of justice in passing the impugned order rejecting the 

application filed by the defendant petitioner under order VII Rule 11 of 

the Code of Civil Procedure. 

 In the result, the Rule is made absolute, however without any 

order as to costs. 

  The judgment and order dated 2.2.2009 passed by the 

learned Joint District Judge, 7th Court, Dhaka in Title Suit No. 951 of 

2008 is hereby set aside and consequently the application for rejection of 

plaint filed by the petitioner is allowed and thus the plaint of Title Suit 

No. 951 of 2008 of the Court of Joint District Judge, 7th Court, Dhaka is 

rejected under Order 7 Rule 11 (a) of the Code of Civil Procedure. 

 Send copy of this judgment to the learned Joint District Judge, 7th 

Court, Dhaka. 

Mohammad Anwarul Haque, J. 

    I agree. 


