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This rule at the instance of defendant 1 was issued calling upon 

the plaintiff opposite parties to show cause as to why the judgment 

and decree of the Additional District Judge, Court No. 2, Bagerhat 

passed on 13.06.2017 in Title Appeal No. 64 of 2011 dismissing the 

appeal affirming the judgment and decree of the Assistant Judge, 

Chitalmari, Bagerhat passed on 29.03.2011 in Title Suit No. 55 of 

2002 decreeing the suit should not set aside and/or such other or 

further order or orders passed to this Court may seem fit and proper . 

 

The plaint case, in brief, is that land measuring .05 acres of SA 

khatian 29 and .02 acres of SA khatian 136 of Fulmoni mouja was 

owned, held and possessed by Makbular Mir. He died leaving behind 

4 sons and 2 daughters and consequently each of the son got .0140 

acres while each daughter got .007 acres. The plaintiffs thus got .0280 
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acres in their share. Defendant 1 claimed the suit land on 03.05.2002 

on the strength of a deed of heba-beel-awaj from his father dated 

24.07.1990. Makbular Mir became seriously ill in 1990. He opted to 

gift his land to all of his sons. Accordingly all of them went to the 

Sub-registry office on 24.07.1990. After execution of the deed the 

plaintiffs put their signature on it and accordingly it was registered but 

subsequently on reading of the contents of the deed they came to learn 

that defendant 1 wrote his name as sole donee in the deed and the 

plaintiffs were shown to have been attesting witness there. Defendant 

1 then cancelled the ewaz deed on the same day through another 

registered deed. The plaintiffs used to possess the land through 

defendant 1 but he claimed the suit land on 03.05.2002 disclosing that 

he got it through aforesaid heba-beel-awaz. Hence the suit for 

declaration that the heba-beel- awaz deed dated 24.07.1990 in respect 

of ‘kha’ schedule land is collusive, fraudulent, illegal and also for 

partition of the suit land described in the schedule to the plaint.  

 

Defendant 1 contested the suit by filing written statement. In 

the written statement he denied the statements made in the plaint and 

further contended that the Sonali Bank Ltd opened a branch over the 

suit building in 1980 and defendant 1 used to serve therein. The father 

of the plaintiffs and defendant at his free will transferred the land to 

this defendant on 28.07.1990  through the heba-beele-awaz. 

Thereafter, the repaired the building situated therein and renewed the 
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lease agreement with the bank. The price of the land has been 

increased and the plaintiffs on illegal lust instituted the instant suit. At 

the pressure of the plaintiffs the defendant was compelled to put his 

signature on the cancelation deed. Since the deed of heba-beel-awaz 

was executed and registered at the free will of Makbular Mir, the 

instant suit would be dismissed.  

 

Defendants 2 and 4 also contested the suit by filing written 

statement. In the written statement they denied the fact of the pliant 

and further contended that their father transferred land to defendant 1 

through the heba-beel-awaz at his free will. The plaintiffs threatened 

defendant 1 and compelled him to execute and register the deed of 

cancelation and hence the suit would be dismissed.  

 

Defendants 3(Ka)-3(Ja) that, the heirs of one of the daughter of 

Mokbular Mir also appeared in the suit and claimed saham to extent 

of .007 acres.  

 

Defendant 6 government filed written statement. In the written 

statement they stated that .02 acres of land in plot 202 of SA khatian 1 

belongs to the government. In SA khatian 29 there is no plot as 202. 

Since the claim of the plaintiffs do not attract the land of the aforesaid 

khatian and plot, the suit would be liable to be dismissed. 

      

On pleadings the trial Court framed 6 issues. In the trial the 

plaintiffs examined 3 witnesses and produced their documents as 
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exhibits 1, 1 (Ka), 2, 3 and 4. On the contrary defendant 1 examined 3 

witnesses and their documents were exhibits-‘Kha-Jha(1)’. 

Defendants 6 examined 1 witness and its documents were exhibit-

‘Ka(1)-Kha(1)’. However, learned Assistant Judge decreed the suit 

deciding all the material issues in favour of the plaintiffs. Against 

which defendant 1 preferred appeal before the District Judge, 

Bagerhat. The Additional District Judge, Court No. 2, Bagerhat heard 

the said appeal on transfer and dismissed it affirming the judgment 

and decree passed by the trial Court. Being aggrieved by defendant 1 

approached this Court with the present revision and the rule was 

issued.   

 

Mr. Sherdar Abul Hossain, learned Advocate for the petitioner 

takes me through the judgments of the Courts below and other 

materials on record and submits that both the Courts below misread 

exhibit-3, i.e., the declaration made by the petitioner registered in the 

Sub-registry office and decreed the suit holding that through the deed 

defendant 1 extinguished his right in the suit land. Mr. Hossain takes 

me through the contents of the deed and submits that through that 

deed the earlier deed executed by Makbular Mir in favor of him 

transferring the land measuring .07 acres by a heba-beel-awaz has not 

been cancelled. Through it the plaintiffs can only get their share of 

profit from the suit land with building but they cannot get the share in 

the land as prayed for. They are not entitled to get partition of the suit 
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land. Mr. Hossain further submits that if this document exhibit-3 

stands in that case the only 4 sons of late Makbular Mir can get the 

suit land and other 2 daughters would be deprived of. Both the Courts 

below misread the document exhibit-3 and thereby committed error of 

law resulting an error in such decision occasioning failure of justice in 

decreeing the suit for partition and declaration as prayed for. The rule, 

therefore, would be made absolute.      

 

On the contrary, Mr. Mohammad Ashraf Ali, learned Advocate 

for opposite parties 1-11 submits that the Courts below on assessing 

the evidence of both the parties both oral and documentary 

concurrently found that through exhibit-3 defendant 1 extinguished 

his claim over the suit land covered by heba-beel-awaz exhibit-2. The 

findings of the Courts below are based on evidence on record. 

Through exhibit-3 all power has been given to the plaintiffs including 

right of transfer of the property. There is nothing in the record to 

interfere with the concurrent findings of the Courts below. The rule, 

therefore, having no merit would be discharged.    

 

I have considered the submissions of both the sides and gone 

through the materials on record particularly exhibits- 2 and 3. 

 

It is admitted fact that .07 acres of land with building as 

described in the schedule to plaint originally belonged to Makbular 

Mir, father of the plaintiffs and defendants. Both the parties admits the 

execution and registration of the heba-beel-awaz exhibit-2 by 
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Makbular Mir registered on 28.07.1990. The plaintiffs claimed that 

defendant 1 fraudulently inserted his name only as donee and the 

plaintiffs were shown as attesting witness there. They further claimed 

that on that very day they found the contents of the deed and detected 

the fraud committed by defendant 1. They told him to execute a deed 

of declaration giving up his right over the suit land and he did it as has 

been found in exhibit-3. The defendant petitioner claimed that the 

heba-beel-awaz was executed by his father at his free will and the 

property was handed over to him but on the pressure of the plaintiffs 

he executed and registered the deed of declaration exhibit-3. On going 

through the oral evidence of the parties and contents of the declaration 

deed made by defendant 1 on the same day, I find that every right in 

the enjoyment of the suit property including transfer has been given to 

all the sons of late Makbular Mir. The contents of the deed exhitbit-3 

is as under:   

 

""a¡q¡­a B¢j HC j­jÑ ®O¡oe¡ L¢l­a¢R ®k, B¢j AcÉ Bj¡l ¢fa¡l fËcš 

24.07.1990 a¡¢l­Ml 1953 ew ®qh¡ c¢m­m ¢Qamj¡l£ h¡S¡lØq ¢ejÀ af¢p­m 

h¢ZÑa c¡N ew ¢Øqa Cj¡lapq ®k pÇf¢š ®qh¡ p§­œ fË¡ç qCu¡¢R a¡q¡­a ¢ejÀ¢m¢Ma 

pšÑ¡e¤k¡u£ ®O¡oe¡fœ ¢m¢Mu¡ ¢cu¡ ü£L¡l J AwN£L¡l L¢l­a¢R ®k, Eš² pÇf¢šl 

A¢dL¡l£ pji¡­h Bj¡l ï¡a¡ 1) BjS¡c ®q¡­pe j£l 2) n¡q¡c¡a ®q¡­pe j£l 3) 

n¡qS¡e j£l ¢fw ®j¡x jLh¤m¡l lqj¡e j£l Eš² ï¡aNZ ®i¡N cM­ml A¢dL¡l£ 

qC­he J Eš² pÇf¢š qC­a Ef¢Øqa miÉ¡w­nl pjA¢dL¡l£ qCu¡ p¤ùi¡­h 

®i¡NcMm L¢l­hez ašÅ¡hd¡e B¢jC L¢lhz k¢c i¢hoÉ­a ®Lq c¡uNËØqa qCu¡ 
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qØa¡¿¹l L¢lh¡l CµR¡ fËL¡n L­le a¡q¡ qC­m B¢j h¡ Eš² ï¡a¡œ­ul j­dÉ ¢k¢e 

prj qC­he a¡q¡l ¢eLV qØa¡¿¹l L¢l­hez Cq¡l hÉ¢aœ²j qC­m Eš² pÇf¢šl 

c¡h£ HC ®O¡oe¡ fœ¡e¤p¡­l h¡¢am h¡ hlh¡c qCu¡ k¡C­hz'' 

 

On going the through contents of the deed of declaration 

exhibit-3, I find that the plaintiffs have been able to prove their case 

that defendant 1 fraudulently managed to execute and register the 

heba-beel-awaz (exhibit-2) through his father and subsequently 

executed and registered deed of declaration (exhibit-3) through which 

he gave up all his rights over the suit land and shifted it to his brothers 

which they are entitled. Both the Courts below correctly assessed oral 

evidence of the parties as well as the contents of the deed of 

declaration exhibit-3 and came to the conclusion that the plaintiffs are 

co-sharers in the suit land and they are entitled to get their share in the 

landed property. The submission of Mr. Hossain, learned Advocate 

for the petitioner thus bears no substance. I find no misreading and 

non consideration of the evidence and other materials on record for 

which the decision passed by the Courts below could have been 

otherwise.  

 

Therefore, this rule bears no merit. Accordingly, it is 

discharged. However, there will be no order as to costs. The order of 

stay stands vacated.  

 

Communicate this judgment and send down the lower Court 

records. 
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Rajib 


