
IN THE SUPREME COURT OF BANGLADESH 
APPELLATE DIVISION 

PRESENT: 

Mr. Justice Obaidul Hassan 

     -Chief Justice 

   Mr. Justice Borhanuddin 

Mr. Justice M. Enayetur Rahim 

Mr. Justice Md. Ashfaqul Islam 

Mr. Justice Md. Abu Zafor Siddique 

CIVIL APPEAL NO.155 OF 2015. 

(From the judgment and order dated 09.02.2014 and 
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J U D G M E N T 
 

Borhanuddin,J: This civil appeal by leave is directed 

against the judgment and order dated 09.02.2014 and 

10.02.2014 passed by the High Court Division in Writ 

Petition No. 4715 of 2013 making the Rule absolute.   
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Facts relevant are that respondent no.1 herein as 

petitioner preferred the writ petition invoking Article 

102 of the Constitution before the High Court Division 

praying for a declaration that charging commission on 

bank guarantee against 100% cash margin in violation of 

Circular Nos.1750 and 3797 dated 23.05.1992 and 

02.07.2005 respectively is illegal and without lawful 

authority and also seeking direction upon the writ-

respondent no.11, Branch Manager, Janata Bank Limited, 

Foreign Exchange Division, Chittagong, to stop charging 

commission on bank guarantee with 100% cash margin, 

contending interalia, that the writ-petitioner Sampriti 

Chakma, an indigenous hillman from the Hill District-

Khagrachari, participated in the tender floated by the 

Director of Food for supply boiled and non-boiled rice 

and being the lowest bidder obtained the work order; 

After supplying the rice in phases he submitted the bill 

against each consignment of supply; Being indigenous 

hillman, he was certified to get deduction of advance 

income tax but the Director of Food did not deduct; Then 

the writ-petitioner approached the National Board of 

Revenue (hereinafter referred to as ‘the NBR’) which 
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allowed deduction under Rule 16 of the Income Tax Rules, 

1984 but subsequently, the NBR vide letter dated 

29.12.1994 stated that although the indigenous hillman is 

exempted from payment of advance income tax but the 

business enterprise of the writ-petitioner was not an 

indigenous entity and as such the exemption under Rule 16 

of the Income Tax Rules, 1984 is not applicable; Feeling 

aggrieved by the said letter, the writ-petitioner 

preferred two Writ Petition being Nos.207 of 1995 and 809 

of 1995 and obtained Rule Nisi separately; In Writ 

Petition No.207 of 1995 the High Court Division passed an 

ad-interim order directing the writ-petitioner to furnish 

bank guarantee against the amount of advance income tax; 

Pursuant to said ad-interim order, the writ-petitioner 

deposited FDRs and made lien of those FDRs infavour of 

the writ-respondent no.11 and thereby furnished as many 

as 25(twenty five) bank guarantees issued by the writ-

respondent no.10, Janata Bank Limited, Chittagong, 

infavour of the writ-respondent no.4, Commissioner of 

Taxes, Taxes Zone-3, Agrabad, Chittagong and all the bank 

guarantees are lying with the writ-respondent no.4. 
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Upon hearing the parties, the High Court Division 

discharged those Rules. 

Having aggrieved, the writ-petitioner preferred two 

unsuccessful Civil Petition for Leave to Appeal being 

Nos.1445 of 1998 and 1446 of 1998 in this Division. 

After final assessment done by the concerned Deputy 

Commissioner of Taxes (hereinafter referred to as ‘the 

DCT’) the writ-petitioner paid all the taxes and obtained 

‘Tax Liability Certificate’ up to the assessment year 

2000-2001 from the DCT concerned; Despite payment of the 

income tax as per assessment order made by the DCT 

concerned, the Director of Food in an attempt to collect 

advance income tax asked the Janata Bank Limited to allow 

encashment of the bank guarantees infavour of the Food 

Department; Challenging the said attempt, the writ-

petitioner filed Writ Petition No.3429 of 2013 for 

releasing the bank guarantees; The writ-petitioner filed 

instant Writ Petition No.4715 of 2013 for a declaration 

that the charging commission on bank guarantee for which 

FDRs are deposited and made lien infavour of the writ-

respondent no.11, are tentamounts to 100% cash margin 
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against the bank guarantees and vide Circular No.1750 

dated 23.05.1992, the service charge is Tk.200/- only as 

the bank guarantees are secured by 100% cash margin and 

there is no other condition to charge commission on such 

bank guarantees; But the writ-respondent no.11 claimed 

commission at the rate of 0.50% on the entire amount of 

the bank guarantee in violation of said circular which 

compelled the writ-petitioner to serve demand justice 

notice upon the writ-respondents but without any 

response; Finding no other efficacious remedy, the writ-

petitioner preferred instant writ petition for a 

declaration that charging commission at the rate of 0.50% 

on the entire amount of bank guarantees is illegal and 

without lawful authority. 

Upon hearing the writ-petitioner, a Division Bench of 

the High Court Division issued a Rule Nisi upon the writ-

respondents to show cause. 

 Writ-respondent nos.1 and 2 contested the Rule by 

filing an affidavit-in-opposition, contending interalia, 

that the Taxes Department claimed that the writ-

petitioner’s business enterprise not being indigenous 
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hillman entity, the exemption under Rule 16 of the Income 

Tax Rules, 1984 is not applicable to the enterprise owned 

by the writ-petitioner; The writ-petitioner being lowest 

bidder obtained work order for supplying boiled and non-

boiled rice to the Director of Food and accordingly, 

supplied the rice in phases and submitted bill against 

each consignment of supply; The writ-petitioner tried to 

avoid deduction of advance income tax under Section 52 of 

the Income Tax Ordinance, 1984 read with Rule 16 of the 

Income Tax Rules, 1984 and approached the NBR for 

exemption of advance income tax which although 

erroneously exempted earlier but lateron the NBR 

cancelled the said order; The writ-petitioner submitted 

income tax return under normal procedure for the 

assessment year 1995-1996 and 1996-1997 disclosing his 

business income and the Assessing Officer assessed total 

income of the writ-petitioner on the basis of the return 

submitted and the writ-petitioner paid the tax liability 

accordingly upon which the taxes department issued 

clearance certificate for the assessment years 1995-1996 

up to 2000-2001; The Director of Food passed the order 

for forfeiting the deposited bank guarantees and 
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directing the bank concerned to encash the same for 

collecting advance income tax justly and legally. 

 The writ-respondent no.10, Janata Bank Limited, 

submitted affidavit-in-opposition stating that the writ 

petitioner and the guarantors are the clients of the 

Janata Bank; The writ-petitioner imported rice taking 

help from Janata Bank under the quota of Chittagong Hill 

Trucks; The customs authority and the food department 

claimed 3% Advance Income Tax (AIT) at the time of 

releasing the imported goods; The writ-petitioner earlier 

filed Writ Petition Nos.207 of 1995 and 809 of 1995 

praying for exemption from the imposition of advance 

income tax; The High Court Division directed the writ-

petitioner to furnish bank guarantees instead of cash to 

cover the amount of advance income tax; The writ-

petitioner was unable to provide any cash margin or co-

lateral security and only deposited FDR’s infavour of the 

writ-respondent no.10 and made lien of those FDR’s to the 

bank; Those FDR’s since issued from the respondent no.10 

bank, the writ-petitioner has been receiving interest 

from those FDRs; The bank has adjusted their commission 

from the interest of the FDR’s to be paid to the writ-
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petitioner; The rate of commission of the bank guarantee 

is quarterly 0.50% and respondent no.10, bank deducted 

the same pursuant to the Circular No.3797 and the terms 

and conditions as stipulated in the sanction letter, 

where the rate of commission is fixed; The writ-

petitioner is lawfully bound to pay such commission as 

the writ-petitioner accepted the rate of commission at 

the time of furnishing bank guarantees; Therefore, the 

bank is entitle to get commission on the bank guarantees 

pursuant to the circular and sanction letter and the Rule 

is liable to be discharged. 

After contested hearing, a Division Bench of the High 

Court Division made the Rule absolute by the impugned 

judgment and order. 

Having aggrieved, the writ-respondent no.10 as 

petitioner preferred civil petition for leave to appeal 

before this Division invoking Article 103 of the 

Constitution and obtained leave granting order. 

 Consequently, instant civil appeal arose. 

Mr. S. M. Atikur Rahman, learned Advocate appearing 

for the appellant submits that the High Court Division 
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erred in law in not holding that the bank has realized 

the commission of the bank guarantee at the rate of 0.50% 

pursuant to the Circular No.3797 as well as the terms and 

conditions as stipulated in the sanction letter and as 

such the findings of the High Court Division regarding 

deduction of commission on the FDR’s is liable to be set-

aside. He further submits that the Circular No.1750 dated 

23.05.1992 re-affirming the Circular No.1667 dated 

04.12.1990 categorically provided fixed commission of 

Tk.200/- when the bank guarantee is secured by 100% cash 

margin and in all other cases deduction of commission at 

the rate of 0.50% and as such the impugned judgment and 

order regarding imposition of commission is liable to be 

set-aside. 

On the other hand, Mr. Shamim Khaled Ahmed, learned 

advocate appearing for the respondent no.1 in support of 

the impugned judgment and order submits that pursuant to 

the ad-interim order passed in Writ Petition No.207 of 

1995 the writ-petitioner deposited FDR’s and made lien of 

those FDR’s as security for the purpose of obtaining bank 

guarantee and those FDR’s are equivalent to cash margin 

inasmuch as in default of payment for the secured amount, 
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the bank can encash the said FDR’s at any time. He prays 

to dismiss the appeal. 

Heard learned Advocate for the respective parties. 

Perused the impugned judgment and order alongwith 

papers/documents contained in the paper book. 

From the record it transpires that as per the ad-

interim order passed by the High Court Division in the 

writ Petition No.207 of 1995, the writ petitioner 

deposited FDR’s and made lien of those FDR’s infavour of 

the Janata bank as security of bank guarantees and the 

Janata bank after complying necessary formalities issued 

sanction letter infavour of writ petitioner for providing 

bank guarantees vide letter dated 15.07.1995, which is as 

under:  

RbZv e¨vsK 

AvÂwjK Kvh©vjq, ‡Rvb-G 

PUªMÖvg 

m~Ît bs--------337/16/95                                                      ZvwiLt 15/07/95Bs 

    

e¨ve¯’vcK,  

           RbZv e¨vsK,  

ˆe‡`wkK wewbgq kvLv, 

PUªMÖvg| 

welqt-  †gmvm© m¤úªxwZ G›UvicÖvBR Gi c‡ÿ cwiPvjK (msMÖn) Lv`¨ Awa`ßi, XvKv Gi 

AbyK~‡j 1,56,12,500/- (GK †KvwU Qvàvbœ jÿ evi nvRvi cvuPkZ) UvKvi e¨vsK M¨vivw›U 

Bmy¨i NU‡bvËi Aby‡gv`b cÖ`vb cÖm‡½| 

Dc‡iv³ wel‡q Avcbv‡`i 26-6-95Bs Zvwi‡Li AvR‡PŠ/‰ewe/wewR-23/95 bs c‡Îi Av‡e`b 

Ges mycvwi‡ki ‡cÖwÿ‡Z †gmvm© m¤úªxwZ G›Uvi cÖvBR Gi c‡ÿ cwiPvjK (msMÖn) Lv`¨ 

Awa`ßi, XvKv Gi AbyK~‡j wb¤œwjwLZ kZ© †gvZv‡eK D‡jøwLZ 1,56,12,500/- (GK †KvwU 

Qvàvbœ jÿ evi nvRvi cvuPkZ) UvKvi M¨vivw›U ----- Bmy¨i NUv‡bvËi Aby‡gv`b cÖ`vb Kiv 

nBjt- 
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1| g‡°‡ji bvg       t- †gmvm© m¤úªxwZ G›Uvi cÖvBR 

2| wewbwdwmqvixi bvg  t- cwiPvjK (msMÖn) Lv`¨ Awa`ßi, XvKv 

3| M¨vivw›Ui cÖK…wZ     t- e¨vsK M¨vivw›U 

4| M¨viw›Ui g~j¨      t- 1, 56, 12, 500/-(GK †KvwU Qvcvbœ jÿ evi nvRvi cvuPkZ) UvKv 

5| M¨vivw›Ui †gqv`     t- Dchy³ 

6| Kwgkb      t- ‰ÎgvwmK 0.50% nv‡i 

7| gvwR©b      t- 100% (¯’vqx AvgvbZ AvKv‡i) 

8| we‡kl kZ©      t- mgy`q my`mn ’̄vqx AvgvbZwU e¨vs‡Ki wbKU wj‡qb _vwK‡e| 

Avcbvi wek^ Í̄ 

 

¯v̂ÿi A¯úó 

 (gvneyeyj Avjg) 

On perusal of the referred sanction letter it appears 

that the Janata bank issued said letter infavour of the 

business enterprise of the writ petitioner wherein it was 

mentioned that the commission of the bank guarantee is 

quarterly 0.50% when secured by 100% margin. 

The sanction letter dated 15.07.1995 was issued 

pursuant to the Circular No.1750 dated 23.05.1992. For 

proper appraisal, said circular is reproduced below:  

RbZv e¨vsK 

cÖavb Kvhv©jq 

110, gwZwSj evwbwR¨K GjvKv 

XvKv| 

         240027-30 

         ‡dvb  --------------- 

         240042-45 

 

MÖvg ÔRbZv e¨vsKÕ 

wc I e· bs-468 

Z_¨ weÁwß bs-1750                                            ‡Rbv‡ij e¨vswKs wWwfkb 

mKj Dc-gnve¨e¯’vcK/mnKvix gnve¨e ’̄vcK 

wefvMxq Kvhv©jq/Gwiqv Awdm/AvÂwjK Kvhv©jq/ 

K‡cv©‡iU kvLvmg~n/ ’̄vbxq Kvhv©jq, 

mKj kvLv e¨e ’̄vcK, 

RbZv e¨vsK, 

evsjv‡`k| 

    ZvwiL:    

09-02-99 evs 

23-05-92 Bs 

welq: Af¨šÍixY †jb‡`‡bi †ÿ‡Î e¨vsK PvR© I Kwgk‡bi nvi cybt wbav©ib| 

 

 

g‡nv`q, 

Dc‡iv³ wel‡q 04/12/90 Bs Zvwi‡L 1667 b¤̂i Z_¨ weÁwßi cÖwZ 

mK‡ji „̀wó AvKl©Y Kiv hvB‡Z‡Q| 
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evsjv‡`k e¨vs‡Ki 12-03-90Bs Zvwi‡Li 3 b¤̂i wewmwW mvKz©jv‡ii wb‡ ©̀k 

†gvZv‡eK KZ…©c‡ÿi Aby‡gv`bµ‡g e¨vsKmg~‡ni byZb cwiewZ©Z nv‡ii ZvwjKv 

GZrm‡½ mshy³ Kiv nBj| Bnv AbwZwej‡¤^ Kvh©Kix nB‡e| cÖm½Z D‡jøL¨ †h, 

GKB ai‡bi †mevi Rb¨ MÖvnK‡`i wbKU nB‡Z GKB nv‡i PvR© Av`vq Kwi‡Z nB‡e 

Ges †Kvb cÖKvi ˆelg¨ Kiv Pwj‡e bv| byZb cÖewZ©Z PvR©mg~‡ni ZvwjKv †bvwUk 

†evW© wKsev kvLvi ¸iæZ¡c~Y© ¯’v‡b ¯’vcbc~e©K h_vh_ cÖPv‡ii e¨e ’̄v Kwi‡Z nB‡e| 

AbyMÖnc~e©K cÖvwß ¯^xKvi Kwi‡eb| 

Avcbvi wek^¯Í 

(‡gvt e`iæ‡ÏvRv) 

Dc-gnve¨e ’̄vcK | 

(iwdKzj Kwig †PŠayix) 

gnve¨e ’̄vcK | 

Abywjwc: 

mKj Dc-gnve¨e¯’vcK, 

mKj mnKvix gnve¨e ’̄vcK, 

mKj wefvMxq/kvLv cÖavb, cÖavb Kvhv©jq, 

mKj gnve¨e ’̄vc‡Ki e¨w³MZ mnKvixe„›`, 

Dc-e¨e ’̄vcbv cwiPvjK mv‡n‡ei GKvšÍ mwPe, 

e¨e¯’vcbv cwiPvjK mv‡n‡ei GKvšÍ mwPe|  

Again, the relevant portion of the chart attached 

with the Circular No.1750 dated 23.05.1992 which dealt 

with the rate of commission of the bank guarantee runs as 

follows: 

MªvnK‡K †`Iqv wewfbœ †mevi Rb¨ e¨vsK KZ©…K Av`vq‡hvM¨ PvR© mg~n 

µwgK 

bs 

Kv‡Ri 

aiY 

Av`vq‡hvM¨ PvR© Gi 

cªK„wZ 

bZyb cwiewZ©Z nvi/ Av`vq‡hvM¨ 

nvi 

 

 

8 

 

 

M¨vivw›U 

(Af¨šÍixb) 

 

 

Kwgkb 

cªwZ wZb gvm A_ev Dnvi 

fMœvs‡ki Rb¨ $ 0.75% nv‡i| 

me©wbgœ        $ 200/-,  100% 

M¨vivw›U gvwR©b cª`vb Kwi‡j 

ïaygvÎ mvwf©m PvR©     $ 200/- 

Av`vq‡hvM¨| 

 

From the plain reading of Circular No.1750 dated 

23.05.1992 alongwith the chart attached with said 

circular it appears that when bank guarantee issued by 

the concerned bank, the commission of said bank guarantee 

shall be 0.75% of the guaranteed amount if the security 

of said guarantee is other than cash margin and in case 
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of 100% cash margin the commission of said guarantee is 

Tk.200/- as service charge.   

Now the question which requires to be addressed is 

that whether those FDRs deposited by the writ petitioner 

infavour of the Janata Bank as a security of bank 

guarantee be treated as 100% cash margin or not. 

Bank guarantee means a comfort, which is being given 

by issuing bank, to a party (beneficiary in whose favour 

the guarantee is issued) of losses or damages if the 

client (on whose behalf the guarantee is being used) 

fails to complete or comfort to the terms of agreement. 

By issuing a bank guarantee, the issuing bank is assuring 

payment of the certain amount of money (as specified in 

the bank guarantee) to the beneficiary in case of non-

performance of a certain contract according to the terms 

and conditions contained in the same. Issuance of bank 

guarantee is a secured transaction as the client needs to 

mortgage the properties or cash in the form of FDR for 

issuing of same. The bank will not give guarantee without 

securing itself. Again, when the borrower provides equal 

amount of bank guarantee in the form of fixed 
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deposit/call deposit, it is known as 100% cash margin 

since the fixed deposit can be closed immediately and the 

default if any can be set right without any delay and the 

bank need not provide any fund based loan for this 

purpose and for this characteristics the FDR must be 

treated as equivalent to 100% cash margin. 

(Emphasis supplied by us.) 

It appears from the record that the entire twenty 

five bank guarantees have been secured by the lien of 

those FDRs. Though Circular No.1750 dated 23.05.1992, 

which re-affirmed the Circular No.1667 dated 04.12.1990, 

stated that Janata Bank can issue a bank guarantee on the 

basis of commission @ cªwZ wZbgvm A_ev Dnvi fMœvs‡ki Rb¨ $ 0.75% nv‡i| me©wbgœ $ 

200/-, 100% M¨vivw›U gvwR©b cª`vb Kwi‡j ïaygvÎ mvwf©m PvR© $ 200/- Av`vq‡hvM¨ but the rate 

of commission was reduced at 0.50% as incorporated in the 

sanction letter. In the instant case, since entire twenty 

five bank guarantees have been secured by the FDRs as 

such the bank guarantees are secured by 100% cash margin. 

Again, since the bank guarantees are secured by the lien 

of those FDRs which can be encashed at any time as such 

the FDRs are equivalent to cash margin. So, the Janata 

bank is entitled to get Tk.200/- as service charge as per 
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the chart attached with the Circular No.1750 dated 

23.05.1992.  

From the facts and circumstances of the case and the 

discussions made above, we are of the view that the 

letter issued by the writ respondent no.10 claiming 

deduction of commission @ 0.50% on the entire secured 

amount cannot be treated as lawful deduction as such the 

judgment and orders dated 09.02.2014 and 10.02.2014 

passed by the High Court Division in Writ Petition 

No.4715 of 2013 do not calls for any interference by this 

Division.  

In the result, the civil appeal is dismissed. 

The judgment and order passed by the High Court 

Division is maintained. 

However, no order as to costs. 

C.J.  

J. 

  J. 

  J. 

J. 
The 17th January, 2024 

Jamal/B.R./Words-*2795* 


