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JUDGMENT

Hasan Foez Siddique, J: This appeal 1is directed

against the Jjudgment and order dated 30.03.2017
passed by the High Court Division in Writ Petition
No.2001 of 2015 discharging the Rule.

The relevant facts, for the disposal of this
appeal, are that the appellant filed aforesaid
writ petition in the High Court Division

challenging the order communicated under Memo



No.22.01.0000.672.21.030.14/6156 dated 22.12.2014
issued by the writ respondent No.3 according
permission to the writ respondent No.7 for
chopping down trees from Jhemai Punjee of Jhemai
Tea Estate, Kulaura, Moulvibazar.

In the writ petition, i1t was, inter alia,
stated that the writ petitioner 1is the Headman
(Minister) of Jhemai Punjee. Their ancestors and
other members of the tribe had/have been living in
Jhemai Punjee area from more than hundred vyears
peacefully. The Deputy Director (Planning),
Bangladesh Tea Board, 1issued a letter to the
Assistant Director (in charge), Jhemai Tea Estate
on 05.08.2010 giving permission for chopping down
2096 standing trees 1in Jhemai Tea Estate and,
thereafter, the Assistant Director (in charge),
Jhemai Tea Estate issued a letter on 16.08.2010 to
the writ respondent No.2 seeking permission for
chopping those trees down. Assistant Commissioner
(Land), Kulaura submitted a report on 14.12.2010
to writ respondent No.2 stating that there would
be no harm in chopping those trees down from the
said Tea Estate. The Deputy Director, Directorate
of Environment, Sylhet Division, by a letter dated
03.01.2011, issued a no objection certificate
regarding the decision of chopping those trees

down. The Additional Deputy Commissioner



(Revenue), Moulavibazar, by a letter dated
09.01.2011, forwarded the relevant papers to the
Divisional Forest Officer, Sylhet requesting him
to consider the application for chopping those
trees down as per the lease agreement. The writ
respondent No.3, by an order dated 12.01.2011,
accorded permission to writ respondent No.5 to
chop down the trees from Jhemai Tea Estate.
Lastly, the writ respondent ©No.3, by an order
dated 22.12.2014, accorded permission to the writ
respondent No.5 for chopping down the trees from
Jhemai Punjee/Jhemai Tea Estate without
considering the ecological and environmental
situation of the area. Thus, the writ petitioner,
filing the instant writ petition, obtained Rule.
The writ respondent ©No.7 Jhemai Tea Estate
contested the Rule by filing an affidavit-in-
opposition contending that the original owner of
the property, in question, was Zaminder of Prittim
Pasha who transferred the said property to Nawab
Ali Hyder Khan. Thereafter, Nawab Ali Asgar Khan
leased out the Jhemai Tea Estate to Fazlul Karim
by registered lease deed dated 28.03.1929. In S.A.
operation, the same was recorded in the name of
Fazlul Karim. Ahmadul Kabir, in order to purchase
the same in his name and in the name of writ

respondent No.7 from said Fazlul Karim, entered



into an agreement with Fazlul Karim on 23.05.1968.
After demise of Fazlul Karim, Ahmadul Kabir and
the writ respondent No.7 requested his heirs to
execute and register sale deed but they did not
pay any heed. Thus, Ahmadul Kabir and writ
respondent No.7 filed Title Suit No.5 of 1977 in
the Court of the then Additional Subordinate
Judge, Sylhet for specific performance of contract
and got decree on 30.11.1977. Pursuant to the said
decree, the heirs of Fazlul Karim executed and
registered sale deed on 26.04.1979 in favour of
the writ respondent No.7. The writ respondent No.7
Jhemai Tea Estate (Kedarpur Tea Company Limited)
mutated its name and paid rent. As per provision
of P.0.No.98 of 1972 Jhemai Tea Estate was
acquired by the Government and the Government
executed and registered lease deed dated
09.09.1993 1leasing out 661.08 acres of land to
writ respondent No.7 giving retrospective effect
for 20 years, that is, from 15.08.1972 to
14.08.1992. Subsequently, the same was renewed on
19.03.2000 for a period from 15.08.1992 to
14.08.2012 Dby another registered lease deed.
Lastly, the lease was again extended by executing
another lease deed on 04.10.2012 for a further
period from 15.08.2012 to 14.08.2052. The trees,

in gquestion, are part of Jhemai Tea Estate and



those are either pre-existing and/or planted by
the writ respondent No.7 who have been
maintaining those trees. Now chopping down those
2096 trees are required for expansion of the Tea
Estate as per terms of the lease agreement and
so, this writ respondent approached the authority
concerned for according permission for chopping
down the trees as per law. Thus, the Rule should
be discharged.

The High Court Division, by the impugned
Jjudgment and order, discharged the Rule. Thus, the
writ petitioner has preferred this appeal upon
getting leave to appeal.

Mr. A.M. Aminuddin, learned Senior Counsel
appearing for the appellant, submits that the
tribal people earn their 1livelihood by growing
betel leaf wusing the trees, 1in question, from
their ancestors time and so, the High Court
Division erred in law in discharging the rule. He
further submits that the appellant and other
tribal people and their predecessors had /have
been leaving 1in the said area for more than
hundred vyears upon getting settlement from the
original owners. The trees, 1n question, mostly
were grown naturally and the rest of them were
planted by their predecessors to maintain the

ecological and environmental balance of the



locality and the Directorate of environment,
without taking notice of the environmental aspects
of the area, has accorded permission to chop down
the trees from the said Jhemai Tea Estate, the
High Court Division erred in law 1in discharging
the Rule.

Mr. Murad Reza, Additional Attorney General
appearing for the respondent No.1l and Mr.
Asaduzzaman, learned Advocate for respondent No.7,
submit that it 1is apparent on the face of the
impugned order itself that it has been issued by
the writ respondent No.3 upon keeping the
environment protection issue 1in primacy as such
the High Court Division rightly upheld the
impugned order. They further submit that the
appellant has relied upon and came to the Court to
enforce Article 18 of the Constitution, which 1is
one of the basic principles of state policy and
so, 1s not enforceable under article 102 of the
Constitution and, as such, the appeal is liable to
be dismissed. They further submit that a civil
suit has been filed by the appellant and others,
being Title Suit No.36 of 2011 in the First Court
of Joint District Judge, Moulvibazar and the same
is still pending for determination of the title of
the appellant and others, therefore, filing of the

writ petition upon suppressing the said facts in



one hand is a commission of fraud upon the Court
and on the other hand due to availing the said
alternative remedy, the appeal 1is 1liable to be
dismissed. They further submit that the appellant
has obtained Rule 1in the writ ©petition for
establishing the right of the tribal people being
their headman, which does not qualify him as an
aggrieved  person under article 102 of the
Constitution and he cannot represent the said
community and that he has not claimed that he has
filed this writ petition as a public interest
litigation on the ground of his heart bleeding or
for an indefinite number of people or for the
common cause or common injury and as such the
appeal is liable to be dismissed.

It appears from Annexure-B to the writ
petition that Jhemai Tea Estate Authority
approached the Bangladesh Tea Board on 19.05.2010
seeking permission for chopping down 2096 trees
and, on 05.01.2010, Bangladesh Tea Board,
considering the prayer of Jhemai Tea Estate,
opined that trees may be chopped down with certain
terms and conditions and same may be permitted in
respect of the trees standing in the land of plot
Nos.3,4,6,7,8,9,10,11,12,21, 22, 402, 403, 404 and
406 of Khatian Nos.2 and 3. On 16.08.2010, Jhemai

Tea Estate Authority filed an application



addressing the Deputy Commissioner, Moulvibazar
for according permission for chopping down 2096
trees from the land measuring an area of 40
hectors of plot No.406 for extension of the Tea
Estate. From Annexure-D, it appears that the
Assistant Commissioner (Land), Kulaura,
Moulvibazar submitted a report to the Deputy

Commissioner, Moulvibazar wherein it was, inter

alia, stated, “YAPIN FEAF R FOF I T MR SEAI @AT FCIT

T C@ELFET 1" It was further stated that, “b A% FEEE T

AREE (FF Ffog IET (@3 TN AFSTAT 27 | I FOAF 23 AT 5 @9

@Y IE TN 1” The Deputy Director of Environment

Directorate, Sylhet Division issued a letter dated
03.09.2011 (Annexure-E) addressing the Deputy
Commissioner, Moulvibazar stating, inter alia,
that, “>|ife@ e 97 0 AR A1 b | IENETE IAF R FOE 77 T §

2o @NT geed e MAF AR ANee T | q | Ko 2pfie fRw_ife o

FE 9 o (o A7 Foq 8 APIRE Agure @ AfeF o7 e e 7om

T[T FACO R(T | I o) Fga (Wi “Ilt=d &, Tgs @ RN pON e

feale =0 1 & @A 5F A0 R Fere T8 A ToFe] JTH o
W q e W fRerm i@ Suafze o s fee o
@ 1" (underlined by us). In the aforesaid letters,

it was specially mentioned that immatured trees
would not be cut down and sufficient number of

trees must be planted. But unfortunately, it was



mentioned that due to chopping down the trees the
environment would not be affected.

Annexure-E (1) shows that the Additional Deputy
Commissioner (Rev), Moulvibazar issued a letter
addressing the Divisional Forest Officer, Sylhet
Division, inter alia, stated, “7) AR wfiweEE I e
T AT FACS S | (T LIRS AR MY T 21 T Tl AT 1 17

Thereafter, the Division Forest Officer issued

the impugned letter (Annexure-F to the writ
petition). Contents of which are as follows:

“SIETOR! IR T

ey 39 e FER
TG 3 Rt |
BGin

TRE T2-22.05.0000.99%.23.090,58 .L5CY OIfR-23/53/2058%2
A,
W FAFS,
FHACT! ([ |

- T TATSIR IR BT AN ¥V 20O 7R FE AR RIS AT |
@3 (ST 2T (ool IS O THFF TR-0¢.00.¢5:00,038.05.0¢Y,58-D090(R)
Sifd-09/53/2058%2 |
faacy afef o1 Aiees oifr = Fics ieTer R 51 0" F9F (STl 2T,
GTS! SN @ JLICT *Q” TN ARETFS WA G JoTi= G2 TS b1 AT 1>
FOE WIS ST BT QT AN(© ¢ TRIS G ACG SACAFR GO
(o T RE | WA TS A AYCRA ARS AECAH Bl (A6 W i® 20
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SHIPTER AITF OV TRE® (I ST FAeeE ~Arwd Afire 28T | TR =l
GOV ST 2 T R T o7 FF03 GfNF 7= NG MopiR NGRS
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e
Whole attempt, as it appears from the
materials on record, was that the writ respondent
No.7 decided to convert the land with trees for
tea garden purposes. Since environment issue is
very important aspect today, the matter deserves
meticulous consideration. Environmental
deterioration and ecological imbalance have been
affecting the humanity seriously. Most important
ecological problem is wide spread disappearance of
forest. Many species depend almost entirely on
trees for shelter, safety, food and for
reproduction.
When our constitution was adopted in 1972,

the framers had not foreseen the importance of

environmental preservation. This aspect did
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receive attention later and, in 2011, 15"
amendment of the Constitution incorporated
protection the natural resources, biodiversity,
wetlands, forests and wildlife. Article 18A of the
Constitution provides that the State shall
endeavour to protect and improve the environment
and to preserve and safeguard the natural
resources, biodiversity, wetlands, forests and
wild life for the present and future citizens. In
the case where the problem of ecology 1is brought
before the Court, the Court is bound to bear in
mind article 18A which enjoins that the State
shall endeavour to protect and improve the
environment. It 1s our constitutional duty to
safeguard the forests and wildlife of the country.
The Constitution proclaims it to be fundamental
duty of every citizen of Bangladesh to protect and
improve the natural environment including forests.
Depletion of forests would lead to ecological
imbalance.

Accordingly to the Holly Quran the creation of
man 1is, as a matter of fact, the culmination of a
well defined divine scheme. Since earth 1is
divinely gifted abode for man and man is its the
divinely appointed custodian, it 1is his divinely
assigned duty to protect, guard and nurture the

planet which is his and his fellow creatures’ sole
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habital. Just like men, nature is the creation of
Allah. ©Nobody has the «right to exploit the
resources of nature at his will and pleasure never
minding the consequences of their action.
According to the Holly Quran man 1is accountable to
Allah for his actions. Man has no absolute freedom
on nature. Our Prophet (peace Dbe upon him)
encouraged cultivation and plantation. He said,
“When a Muslim plants a tree or cultivate a crop,
and birds and animals eat from them, he will be
rewarded for charity. Even 1f +the crops are
stolen he will be rewarded.”

The preservation of ecology and environment,
based on the principle of sustainable development
to reconcile the conflicting interest of
development with the ©preservation of healthy
environment has been recognized as a facet of
right of 1life. The principle adopted 1is that
ecology and environment are not objects of
ownership but are nature’s gift intended to be
preserved in trust for future generation. The main
motto of social 1life is to 1live in harmony with
nature. Ongoing environmental degradation that is
going must now come to a stop. For balancing our
environment, massive tree plantation in the
country has become wvital. The adverse impacts of

climate change and now acutely felt all over the
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country. Global warming is a worrying issue for us
all. The increase of (€0, in the levels of
atmospheric 1s a significant contributory factor
in global warming. Trees play a vital role 1in
absorbing (0, and releasing Oxygen in day time.
Trees absorb harmful gases and emit oxygen
resulting in increase of oxygen supply. It is said
that on an average, a single tree emits 260 pounds
of oxygen annually. Similarly, a fully-grown tree
is sufficient for 18 human beings in one acre of
land in one year stressing the importance of tree
plantation for mankind(source-wikipedia). Number
one problem caused by deforestation is the impact
on the global carbon cycle. Gas molecules that
absorb thermal inferred radiation which are called
greenhouse gases. It 1s our duty to plant trees as
a top priority to save the country from natural
disasters.

The public has a right to expect certain lands
and natural areas to retain their natural
characteristic in finding its way into the law of
the land. Professor Barbara Ward has written of
this ecological imperative in language:

“We can forget moral imperatives. But today
the morals of respect and care and modesty come to

us in a form we cannot evade. We can not cheat on
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DNA. We <can not get round photosynthesis. We
cannot say I am not going to give a damn about
phytoplankton. All these tiny mechanisms provide
the preconditions of our planetary life. To say we
do not care 1s to say in the most literal sense
that “we choose death.”

It is to be regarded as a sacred duty of every
one to protect forests, trees, flora and fauna.
When trees are cut the natural balance 1is upset
and the important functions that trees perform
such as holding the soil 1in place, protecting
ground water, and providing food and shelter for
plants and animals cannot take place. Overcutting
forests and the disruption of the forest ecosystem
are causing erosion of soil, loss of biodiversity,
loss of soil fertility etc. Where the process
continues for a long period of time or over a
large area there can be total environmental
collapse. The trees provide oxygen, reduce air
pollution, and provide shade from the sum and
shelter from harsh weather.

Submission of the learned Advocates of
respondent regarding locus-standi of the appellant
to file writ petition it is to be mentioned that
in order to have 1locus-standi to file a writ
petition, the petitioner should be an ‘aggrieved

person’ . The expression ‘aggrieved person’ has not
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been defined anywhere. The term, however, denotes
an elastic, and to some extent, and elusive
concept. It cannot be confined within the bounds
of rigid, exact and comprehensive formula.
Generally speaking, a person can be said to be
aggrieved by an order which is to his detriment,
pecuniary of otherwise or cause him some prejudice
in one form or other. In this case the appellant
has a genuine grievance because the order passed
may prejudicially affects his interests as well as
the interest of his community.

Be that as it may, it is also to be considered
that the agreement of lease between the
Government and the writ petitioner ©provides a
clause for extension/ expansion of tea garden on
the lease hold land. Moreover, tea 1is one of our
exportable item earning foreign currency as well
as fulfilling the local demand of tea, which 1is
increasing day by day. Moreover, tea gardens with
shed trees are also greeneries and such gardens
are also causing emission of oxygen 1in the
atmosphere and absorbing co, . Tea gardens
also take active part in the photosynthesis
process. Therefore, for the purpose of
sustainable development as well as to protect the
environment, Writ Respondent No.7 may be permitted

to cut down the trees for which permission has
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been given to it Dby the concerned authorities
subject to certain terms and conditions @ as
mentioned hereinafter:

(1) Immature trees cannot be cut down.

(2) Before cutting down each trees, two
saplings are to be planted 1in suitable
places of Jhemai Punjee area.

(3) After nourishing newly planted saplings
for at least three years, the leave
respondent No.7 would be entitled to chop
down old and matured trees only from
Jhemai Punjee under the supervision of
the Local Officials of the Department of
Environment and the Department of Forest.

With the observation made above, the appeal is

disposed of.

The 5" February, 2019.
M.N.S./words-3307/



