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Date of hearingon : 06.02.2019,16.04.2019 & 17.04.2019.
Date of judgment on : 02.05.2019.

JUDGMENT
Hasan Foez Siddique, J: Delay in filing Civil

Review Petitions No.31 of 2013 and 611 of 2018 and
Civil Petitions for Leave to Appeal No.2581 of
2016 and 1882 of 2018 is condoned.

All these Civil Appeals, Civil Petition for
leave to appeal and Civil Review Petitions have
been heard together. Since the points for
determination of all the matters are identical we
have heard all the matters together and these are
being disposed of by this common judgment.

The respondents Khandaker Mosaddeqg Hossain and
others in Civil Appeal No.48 of 2017 filed Writ
Petition No.1539 of 2009 against the Bangladesh
Agricultural Development Corporation (the BADC)
and others in the High Court Division and obtained
Rule challenging the orders Dbearing No.?ﬁ%%ﬁﬂ
R3/2005/885 dated 26.06.2002 (hereinafter referred to
as order dated 26.02.2002) and e W=-FfeH/em€/m/2005-
ox/o8(9o) dated 03.07.2002 (hereinafter referred to as
letter dated 03.07.2002) to recover excess amount
so paid as gratuity pursuant to notification
No . S ¥/a[{(A~e-3 ) /R9-¢/o¢ /290 dated 19.11.1995 issued by
the Ministry of Finance (hereinafter referred to

letter dated 19.11.1995).



The respondents Md. Islam Uddin Mondal and
others in Civil Appeal No.49 of 2017 filed Writ
Petition No0.4298 of 2009 against the Bangladesh
Agricultural Development Corporation (the BADC)
and others challenging the aforesaid letters dated
26.06.2002 and 08.07.2002 and obtained Rule.

The respondents Dr. Abdul Awal and others in
Civil Appeal No.50 of 2017 filed Writ Petition
No.4299 of 2009 against the Bangladesh Sugarcane
Research Institute (the BSRI) and others
challenging the aforesaid identical letters dated
26.06.2002 and also the letters dated 15.09.2007
and 04.11.2007 and obtained Rule.

The respondents Dr. M.A. Jabbar and others in
Civil Appeal No.51 of 2017 filed Writ Petition
No.4519 of 2009 against the Bangladesh Sugarcane
Research Institute (the BSRI) and others
challenging the aforesaid two letters dated
26.06.2002 and 15.09.2002 and obtained Rule.

The respondents Dr. M. Anwarul Quader Shaikh
and others in Civil Appeal No.52 of 2017 filed
Writ Petition No.4521 of 2009 against the
Bangladesh 1Institute of Nuclear Agriculture (the
BINA) and others challenging the aforesaid
identical letters dated 26.06.2002 and 15.09.2002

and obtained Rule.



The respondents M.M. Anwarul Islam and others
in Civil Appeal No.53 of 2017 filed Writ Petition
No.2343 of 2009 against the Bangladesh Jute
Research Institute (the BJRI) and others for
implementation of the letter dated 19.11.1995
issued by the Ministry of Finance and some other
letters and obtained Rule.

All those writ petitions were heard
analogously by a Division Bench of the High Court
Division comprising Farah Mahbub and Abdur Rob
J.J., who by a common Jjudgment and order, dated
02.02.2012 made all those Rules absolute and
declared the letter dated 26.06.2002 to have been
passed without lawful authority. In the said
judgment, the concerned writ respondents were
also directed to implement office order dated
19.11.1995 in respect of the writ petitioners of
all those writ petitions. Against the aforesaid
judgment and order, the writ respondents of the
respective writ petitions preferred above
mentioned Civil Appeals.

In Civil Appeal No.54 of 2017 respondents Md.
Mozammel Hoque and others filed Writ Petition
No.8911 of 2012 against the Bangladesh
Agricultural Development Corporation (the BADC)

and others in the High Court Division challenging



the letters dated 26.06.2002 and 15.09.2002 and
obtained Rule. The High Court Division comprising
Mamnoon Rahman and Abu Zafor Siddique, J.J., by a
Judgment and order dated 30.07.2012, made the said
Rule absolute and directed the writ respondents to
pay the outstanding retirement Dbenefits as per
notification dated 19.11.1995.

Facts of the Civil Review Petition Nos.31 of
2013 and Civil Review Petition No.611l of 2018, in
short, are that the review respondents Obaidul
Islam Chowdhury and others filed Writ Petition
No.3502 of 2001 in the High Court Division against
the Bangladesh Sugar and Food Industries
Corporation and others challenging letters issued
by the Corporation refusing to pay gratuity to the
writ petitioners as per direction of the
Government order dated 19.11.1995 and also prayed
for a direction wupon the writ respondents to
calculate payment of gratuity to the writ
petitioners as per direction of the Ministry of
Finance and obtained Rule. A Division Bench of the
High Court Division comprising Md. Hamidul Haque
and Salma Masud Chowdhury, J.J., by a Jjudgment and
order dated 07.11.2002, discharged the said Rule.
Against the said Jjudgment and order, the writ

petitioners preferred Civil Appeal No.1l2 of 2006



in this Division and 7 (seven) member bench of this
Division, by a Jjudgment and order dated
19.04.2012, allowed the said appeal (judgment was
delivered by Surendra Kumar Sinha, J. as his
lordship then was). Against the said Jjudgment and
order dated 19.04.2012 passed by this Division,
the Chairman, Bangladesh Sugar and Food Industries
Corporation, filed Civil Review Petition No.31 of
2013 and the Government filed Civil Review
Petition No.611 of 2018 in this Division.

That 1s, 1in these two Review Petitions the
issue is whether the Jjudgment delivered in Civil
Appeal No.1l2 of 2006 by the 7 member bench of this
Division is to be reviewed or not.

Facts of Civil Petition for Leave to Appeal
No.2581 of 2016, in short, are that the
respondents A.K.M Shahiduddin and others filed
Writ Petition No.3495 of 2010 against the
Bangladesh Shipping Corporation (the BSC) and
others for a direction for implementation of the
office order dated 19.11.1995 and obtained Rule. A
Division Bench of the High Court Division
comprising Gobinda Chandra Tagore and S.M. Mozibur
Rahman, J.J., Dby a Jjudgment and order dated
02.03.2016, made the said Rule absolute with a

direction upon the writ respondents to implement



the circular dated 19.11.1995 and to pay the writ
petitioners’ gratuity. Against which, the
Bangladesh Shipping Corporation has filed the
instant civil petition for leave to appeal.

The facts of Civil Petition for Leave to
Appeal No.1882 of 2018, in short, are that the
respondents Md. Mahbubur Rahman and others filed
Writ Petition No.6069 of 2014 against the
Bangladesh Gas Transmission Company Ltd. which is
a Company of Bangladesh 0il, Gas and Mineral
Corporation (Petrobangla) for a direction upon the
writ respondents to pay gratuity as outstanding
dues to the writ petitioners which they are
entitled as per office order dated 19.11.1995 and
obtained Rule. A Division Bench of the High Court
Division comprising Gobinda Chandra Tagore and
A.K.M. Shahidul Hug, J.J., by a judgment and order
dated 31.10.2017, made the said Rule absolute
directing the writ respondents to pay the gratuity
to the writ petitioners under the pension scheme.
Against which, the Managing Director, Gas
Transmission Company Limited, has filed the
aforesaid Civil Petition for leave to appeal.

Facts of Civil Review Petition No.325 of
2017, in short, are that the respondents Amanullah

and others filed Writ Petition No.2877 of 1999



against Dhaka City Corporation and others
challenging the letter dated 02.09.1997 issued by
the writ —respondent No.3 stopping payment of
gratuity to the writ petitioners in view of the
letter of communication dated 28.10.1998.
According to the writ ©petitioners, they are
entitled to get gratuity 1in view of the office
order dated 19.11.1995. A Division Bench of the
High Court Division comprising Syed J.R. Mudassir
Hussain and Md. Arayesuddin, J.J., by a judgment
and order dated 12.06.2000, made the said Rule
absolute directing the writ respondents to
implement the decision issued 1in office order
dated 19.11.1995. Against the said judgment and
order dated 12.06.2000 passed in Writ Petition
No.2877 of 1999, the Government represented by the
Secretary Ministry of Local Government and Rural
Development and Co—-operatives (Local Govt.
Division) preferred Civil Appeal No.181 of 2007 in
this Division and this Division, by a judgment and
order dated 12.01.2016, allowed the appeal upon
setting aside the Jjudgment and order of the High
Court Division.

Against the said Jjudgment and order dated
12.01.2016 passed by this Division in Civil

Appeal No.181 of 2007 the writ ©petitioner-
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respondents have filed Civil Review Petition
No.325 of 2017.

Facts of the Contempt Petition No.15 of 2016,
in short, are that the Government and others
failed to implement the Jjudgment and order dated
19.04.2012 passed in Civil Appeal No.1l2 of 2006.
Accordingly, the writ petitioner-respondents of
the said appeal have filed the instant contempt
petition bringing allegations of non-
implementation of the judgment and order passed in
said Civil Appeal against writ respondent-
contemners.

From the facts of all the cases, it appears to
us that the leading point for adjudication in all
the cases 1is, whether the officers and employees
of the different semi-Government Organizations,
autonomous bodies, Corporations, nationalised
banks and financial institutions are entitled to
get gratuity in the manner of pension scheme as
provided for retired Government officers and
employees in view of the Government circular dated
19.11.1995 or not.

Mr. Murad Reza, learned Additional Attorney
General appeared on behalf of the appellants in
Civil Appeal Nos.48-54 of 2017, for the

petitioners in Civil Petition for leave to appeal
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No.1882 of 2018 and for the petitioner in Civil
Review Petition No.611 of 2018. Mr. Mahbubey Alam,
learned Senior Counsel appeared for the petitioner
in Civil Review Petition No.31] of 2013, Mr. A.F.M.
Mesbahuddin, learned Senior Counsel appeared for
the petitioner in Contempt Petition No.1l5 of 2016,
Mr. Rokanuddin Mahmud, learned Senior Counsel
appeared for the petitioners in Civil Review
Petition No.325 of 2017. He also appeared for the
respondents in Civil Appeal Nos.48-54 of 2017. Mr.
Tanjib-ul Alam, learned Counsel appeared for the
respondents in Civil Petition for leave to Appeal
No.1882 of 2018 and Mr. A.F.M. Meshbahuddin Ahmed,
learned Senior Counsel also appeared for the
respondents 1in Civil Review Petition No.611 of
2018 and Civil Review Petition No.31 of 2013.

In fact, the result of the Review Petition
Nos.31 of 2013 and 611 of 2018 filed against the
judgment and order dated 19.04.2012 passed in
Civil Appeal No.1l2 of 2006 has got material
bearings upon all other cases. So, we shall take
up those two Review Petitions first for
consideration and decision.

The judgment and order dated 19.04.2012 passed
in Civil Appeal No.1l2 of 2006 was delivered by

7 (seven) members bench of this Division and the
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judgment of the said appeal is binding upon the
High Court Division as well as the parties
concerned until this Division reviewed and set
aside the said judgment and order.

In an elaborate judgment the 7 member bench of
this Division, in Civil Appeal No.l1l2 of 2006,
allowed the appeal observing that the officers and
employees of the Corporations and other semi
Government Organizations are also entitled to get
gratuity benefits alike other Government
employees, since different provisions dealing with
the matter in this regard are discriminatory.

Mr. Murad Reza, learned Additional Attorney
General and Mr. Mahbubey Alam, learned Senior
Counsel appeared on behalf of the Government and
different Corporations in their respective
submissions stated that in Civil Appeal No.1l2 of
2006 this Division, on the one hand, held that the
office order dated 19.11.1995 has no force of law
and that the writ petitioners could not claim the
gratuity pursuant to the office order dated
19.11.1995 as of right, on other hand, allowed the
appeal holding that the employees of different
corporations have been discriminated since they

have been performing similar functions as those of
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the other Government employees which is an error
of law apparent on the face of the record.

Mr. Rokanuddin Mahmud, learned Senior Counsel
appearing for the petitioners in Civil Review
Petition No.325 of 2017 in his submission stated
that 4 (four) member bench of this Division in
Civil Appeal No.181 of 2017 has committed an error
of law 1in allowing the appeal holding that the
employees of the City Corporation are entitled to
get gratuity following their own laws without
taking 1into consideration of the judgment and
order passed 1in Civil Appeal No.12 of 2006
delivered by the 7 (seven) member bench of this
Division. Mr. Mahmud and other 1learned Counsel,
appearing for the respondents 1in the appeals,
submit that the gratuity schemes of different
Corporations are discriminatory to those of the
provisions of pension scheme provided for other
Government servants and this Division, after
proper consideration and appreciation of the
relevant laws and facts, rightly observed so in
Civil Appeal No.1l2 of 2006.

Before discussing the merit of the Civil
Appeals and Review Petitions let us peruse the
contents of the relevant office orders. First

office order was the order dated 19.11.1995, by
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virtue of which, all the officers and employees of
the semi Government Organizations, autonomous
bodies and Corporations claimed their gratuity
benefits similar to the provisions of pension
scheme provided for other Government officers and
employees.

The contents of the said office order dated
19.11.1995 run as follows:

“ sYeleT ol JIREICH* T
g el o Ko
B @ AR wfrr
IR *1AT-5
FEP - AN/ (A8-3)/ [fY-e /o /200 SIS 55/55/5E3]

e oyl TR /AT *ihTe AR TT 8 AT Afevw TNEa FHeel/
FORImR FrellFs (Qp2f) N s |

TEE RO T 92 T P 242 FRA0 (@, (T 9TNE ALK (o=
U TS e (QpEF) oRr v AfkEng,  GRROTE AR FNEe
TSI /FERTE, TR FAPS] TR T A (Rl (FOT [TOF
T e 2, S (ARIRG) AT (0 & G2 e ATy 230 |

3| AT 05-05-555C 8 05-09-355CI O ICT HIFH AGOYTE QLTS

A, SR @ O AR 30% @O Ifad JRUPE AT (ArprE) Ay
T3E |

KL
(T T FRemi)
(Bold and underlined by us)



15

From close reading of the office order dated
19.11.1995 it appears that subject matter of the
same 1is 1in respect of calculation of the gratuity
of the officers/employees of the semi government
organizations/autonomous bodies/nationalized banks
and financial institutions. From the contents of
the said office order it further appears that the
Government had taken decision that the procedure
followed for fixation of salary for the purpose
of payment of pension of the Government
officers/employees should also be followed for the
purpose of fixation of salary for payment of
gratuity of the officers and employees of the
autonomous bodies, semi Government organizations,
corporations, nationalized banks and other
financial 1institutions who have Dbeen realizing
gratuity instead of pension. In the said office
order, 1t has not been stated that the officers
and employees of semi-government/autonomous
bodies/nationalized banks and financial
institutions shall get their gratuity following
the provisions of pension scheme adopted for the
government officials. The said office order was
issued only for fixation of salary for the purpose
of paying gratuity. Thereafter, the Ministry of

Finance on 15.09.2002 issued another office order
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clarify its earlier office order dated

19.11.1995.

The contents of which run as follows:

“ofoiZeo ! JIETICA TP
wi¢f srgerery, o feter
B @ AT STy
IR *[TT-
- /SR (I-3)/ [ie-¢/o6/>00 SIfasse/ov/00%
s iyl TR ANy ¥ifTe WF/ABRY IF ¢ AL Afewi Ty
FAFS|/ FAGIAA (do @ LT AW 7L |

s- SN/AR (IRE-3)/ [i-¢/200, ©R d5/35/6¢

@ ST qEceR (@, IO WY R /TS
AFI/RIBRG A 8 ALAN SV ACLA SR FHFS[ 8 FAGIRAACE N
RO 55/53/o¢ SIRTIT S/ (JB-3)/ [iAH-¢/200 T SR T =T
s fRe fe segy/afedi R, [T 8 ~afs srprd 7t sfar swemee
TR FHFO]/FAOIACE (LA 2T A '8 AR(OCS ALl (RET) Amiy
T RZ0CR IR WG RO (bR K2R IR 5 AL S |

31 CTE/ATRRB(EE v AR oErey) [k oF X z3rery
TRRe F @oF W | 9¢ Reew Iffe wmem T fmm Coy/sy/sa
offitdd @orw T fofs I v0% @eq Ifww gt R Iffe
ARG TR d/5/5¢ 8 d/a/s¢ SIfTed S grpfere gfore A
FAFSFHINT CFGe AT 33F | TS I (FIeIER AT Anpa
HRIOTS ACOITE AT FA T T AR |

© | ST FEHIA ASHITS FAZ/ABRY 1T @ NLAT AfSD Toyeza
AT /FAHIATE S0% (T Jfa A P e oI So/d/5o5e 2R ©ifie
SRATE SN/AR (IE-5)/tT0T Ja-3/0¢/ov TR ~HRE (AFFCS @ AP
FAFS] [FABET 5/5/6¢ 8 3/9/5e ST W S~ ofores gire A St
TS (o Jfaa gl wirelfie Wdwe oFa ey 23w T @ wol
Ffor g 93 9 Ol oo breal 230 O [t 35/55/6¢
ST oW/ a (A8-5)/ [ie-¢/o¢/200 72 FfFT oG widt war 237 |
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Sl AFFEA [AAPHIOTS AZ/ABTY Wi 8 N aAfowe TR
FHFSI /IR e e Tery/2Afems &Y, R ¢ afs sadt st
(AnR2M) Aoy R |

KiE
(1T <)

(Bold and underlined by us)

Some Officials of the semi—-government
organizations, autonomous bodies etc. misconstrued
and misinterpreted the office order dated
19.11.1995 issued by the Ministry of Finance,
which resulted in the ensuing 1litigations and
harassment of the parties. Subsequent office order
dated 15.09.2002 was issued only to simplify the
language and to make the office order dated
19.11.1995 more <clear. However, 1in our earlier
judgments, we have also failed to interpret and
construe the exact spirit of the contents of the
office order dated 19.11.1995 and intention of 1its
makers, consequently, one after another
litigations have cropped up.

The Ministry of Finance issued another
circular on 03.10.2002 to clarify its position

again. The contents of which run as follows:

“oflefeTear AETHH TP
o< wFerEry, =g [t
AR @ A St
IR *T1-5
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- O/ (F1w-5)/ [fQg-¢/oe/58¢ ST 9/50/00%

s St SRR /AP *PTe AL/ABITE TIF @ LR ARSHT Tz
F(Fo]/ FABRAMA (o Jad FRLT AR 2T |

s- SN/AR (IR-3)/ [f-¢/200, O d5/55/6¢

94 Rorl 395 TRAFe 3¢/5/2008 SR Sob T TRAF FJeT
M2 g IR AR G SeAd Tl RO |
(@) g RO 55/55/555¢3R SIfTd 200 T wfes Sita=ifs geT 7=t
IR AP AT/ Fe e e ey [2Afediem f[&fw, e e
A TP T FE TP FIFRT FAPS /UGN (F0@a 2T ZA
@ *ffere FrelRT (ANpEMD) v FIF ST WO Sid 4T TR &F
A TR 8 ST T Ty ALAB NGeT/SreT RCE AL FA
R
(A) $5/5d/o¢ SIfFTAT 100 TR ST §&1 AR I ey Saelerz=
e wiege A6 Piibier aw iRy T97rr g @R (@ JE
AAFICE TR TGAT/ 1o YRCF Ay 1 e |
(o) oI ROITIHT 55/53/5¢ SIHTLT 200 T AR T IR FCF AT
9g oM T T A A Afee @AM 9 g w4 o
AT TFAT/ RO TR Sy Al A |

Kl

(ST=geT 1)

Those are contents of the Government orders
and circulars.

The claim of the litigant officers and
employees of different semi Government

Organizations, autonomous bodies etc. are based on
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total misinterpretation and misconstruction of
the words used 1in the office order dated
19.11.1995 of the Ministry of Finance. The words,
“ARSR PP FAGAR (AT AR CF(@ (@O (oA (479 =~ have not
been interpreted and construed for the purpose of
which those words were used. In the said office
order the words, “reiiRF (AHr2H) 2MTTE (F@ & @33 " were
used for the purpose of fixation of salary for
calculating and paying the gratuity of the
officers and employees of the autonomous bodies,
corporations and other semi government
organizations.

From plain reading of contents of the order it
appears that the autonomous bodies, Corporations
and semi government organizations would follow
their own rules, regulations and methodology in
respect of payment of gratuity, but the procedure
of fixation of the salaries of their officers and
employees for the purpose of calculating the
gratuity would be done following the procedure
adopted for fixation of salaries of the Government
employees while paying their pensions. The office
order dated 19.11.1995 did not provide any
provision that the officers and employees of the
autonomous bodies, corporations and other semi-

government organizations would get their gratuity
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following the same method as other government
officers and employees. The entitlement of
gratuity or pension benefits should be regulated
by their respective service Rules. Moreover, 7
member bench of this Division has observed that
the office order dated 19.11.1995 has no force of
law. Since the said order has got no force of law,
the same can not be enforced by issuing mandamus.

It 1is relevant here to mention that for the
purpose of regulating the terms and conditions of
the service of the employees, each of the
aforesaid autonomous bodies, corporations semi
government organizations, nationalized banks and
financial institutions has specific service Rules.
The terms and conditions of the service of the
officers and employees of each organization, body
bank and institution as mentioned earlier, shall
be regulated by their respective service rules.
For example, for the officers and employees of
Bangladesh Agricultural Development Corporation
there 1is specific service Rules 1in the name of
“IICTT T Ty SCATCTICT FABI HIgat [RIAE, Svvo”

In Chapter-8 of the said fg&r, the provisions
of “WRF &7 € ST J[«” have been provided which run
as follows:

“ TR T @ ST A
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@> | SfRER O |- I TR IR &, IR ARG ¢
O T SRPFere! 8 SIdEe AWz IR AR IR 1,
SR T WX AR AT, SR NI G SRR o FQ, TRCS
PTTF T YRR FCAE, TP F9F AN T W1 sWr e IR,
W3R T& [  (F@, Bangladesh Agricultural

Development Corporation (Contributory
Provident Fund) Regulations, 1967, oES™
HSTEPTR STATeT (A |
@R SIS 1-(d) TS @ (@I FHHET Foifts A=, T2s-
(AT FAATTF for IO SOOI HIFA! FAATRA @R =g
BIFAl 20T IAUE I WIS & 1R I AR BIFAT S W1 &7 1R |
(}) T o7 I BT IR 7 T T Squionz 5IFar 2800
ST I SIFaT It AR |
(o) Fo7 I oIf 28R =T el IR0 @ FIHER GIFA SPIT T3AMT,
qT3-
(el @ 7w ffge Al @12 “v [REe 23R LT W FFI RO
e fofy Bl 220® »IGIR 23 |
@) T @ e ST ST SRS BIgA 2308 AT
AR T4l R3AMR, WLl
(R) DIpAT® AT FOf Joraae SRR |
(R) (I FIHIANCT R SIFA 20or 7 I 7 WA IS Chea
(@ R SR I o8 @ FAIET SIFAF &) U3 NOR o ([@OER
QI ACOIEF e 1 230 |
(©) TR RS (FoF SrelfFF e 7+ fofe 2367 |
(8) (P T ToIF FRCT NCSINE 2717 220 TS O A
& 1 Gfeorr T2r AR P 7 Ty TOjF R THE FGATF TG
e T @F A GFIEE AN AT FEEE, 9R FAAC TS FEAT FEF
farafare wgsic N e fea |
(¢) @I TR TR (8) I «Fifvs Ifers NATew=
PRI, AATIAE SR AT AT Q3F TErd IR @ SroliRea<
T Bl T2ITe SRS 2W, @Ik A 437 TER AT 91 2 O G ARt
ST SRCH O T 230 |



22

(V) @ IR @ @ TN Tfe @ g/ 8@ SEReeE e
<R AT @3¢ 3T Afee s, o Tw @Ifem Az $o-offdr (8) @
(@) 9T LT SPICT GFB To NG &1 e |

(2) @F TR NETEEE TN A Ty @ s, siRe
SCeIfEd Il SIS Ao “itas fofers ¢qy e T e3ifaiaecs o
0 RE(A |

@O | SRS 8 SRORETTS FRLW I-(5) I, TP 9E
maeEe, Fiie e, e ofkyy wRfke, S oo 8
seEEe AR ofssg vy e At gk @37 AAffem e
SRIACE AT AN WAP© ea I A=, rareaia SferaemeR Auaes
LIS H

(R) TA-AfRHT (3) @ Sl “if7Fg vl FAT 230, 2TOIF IFAG,
FeAT Fe woqrmeey Fdifre ifite Wiy, Te Afwgs el
23 1 N 22 TR WA SR TAYE FEHCS S IR |

(©) T& ARSTER AeSIA 28I & TA-2fLIT () 97 w&T 2ozl
AT @ TR Teg TR AFCAT AN AT SRR O[T viwl
(F) TE S OIRT Ave bWl ¢ BF To wfte oW MUK Sfiare
SR O AWE Sl 8 T Toiw wfete A e S wrfdee
e 23T |
(¥) FCATTT FET 28 b1 @ TR TR et @ SR (e AR
@R FCAET T Ml 8 W, T PTae (IreiRs, S orel AR b
O (P AT [IRE IECS AR |
() AT Pra® AATE, ORF JFeq SFadE PR ool 9
SREe R4 Alfeq Srweey SeNCEny SiEaeE & s w4
23 |7

The Service Rules of the semi—-government

organizations, autonomous bodies, Nationalized
banks or Financial Institutions are almost
identical. Their respective service rules provides

specific provisions for recruitment of the



23

officers and employees, their requisite
educational qualifications and other particulars,
that is, eligibility for filing applications for
employment, the procedure adopted for the
recrultment, different sources of recrulitment,
fixation of salaries and other service benefits of
the recruited employees as well as their
retirement benefits. The respective service
regulations / rules are distinguishable from those
of the government officers and employees. For
example, BADC Employees Service Rules provides
special provisions of higher pay scale at the time
of appointment of a meritorious candidate. Rule
11(2) provides, “@I¥ Ifers oE Ko g FFfo =g, MEFE =T
FMba o fofere Twew ARET o gme 4 AEC® 1" For the
officers and employees o0of the BADC there are
specific provisions for ‘¥bd TWMER, ‘@wders’, WM, ‘Wi
e’ and TR Ofel’ 8 ‘@WRT, etc. Similarly, STSER=E @t
oo (Gbhae) @3 vpat AR, Ssvy  provides special
provisions for salaries and other benefits of its
officers and employees. Regulation 9 provides, ‘@9
ool ¢ @ ey T @l [T I, FHFe/FHR™MT (@O 8 orel G
23@ 11 Regulation 10 provides, ‘(3) ToRFO@ @& W &
AAET @ov | (R) @ e orE ke mam Fpfo Fg4, MEE =R i

e fefers @ Fgrw Swed ARBE @oF oMW ¥ W@
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Regulation 12 (4) provides, ‘<N A SOINRT FATFSR G
AT TR (B FAESI/FAIAE G S 736 Koy (qon I Tga Ffce
AR ” Provisions relating to retirement benefits
of retirees of the GTCL are also different. The
High Court Division, while deciding the Writ
Petition No.6069 of 2014 did not at all consider
those special provisions of salaries and
retirement benefits of the officers and employees
of GTCL. On perusal of the respective Service
Rules/ Regulations it appears that the salaries
and service benefits provided for the employees of
different autonomous bodies, corporations and
other semi government organizations are not
identical to those with the government servants.
From the judgment passed in Civil Appeal No.1l2
of 2006 it appears that seven member bench of this

Division categorically held that the office order

dated 19.11.1995 has no force of law and the writ

petitioners could claim their pension benefits

pursuant to the said office order as of right.

(underlined by us). Thereafter, said bench allowed
the appeal holding that the officers and employees
of the different Corporations have been
discriminated from the Government Servants 1in
respect of payment of the gratuity and other

pension benefits. While drawing such conclusion
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this Division failed to examine the respective
service Rules/ Regulations, terms and condition of
service, the nature of Jjob, the appointment
process of the officers and employees, their pay
scales and other service benefits, etc. provided
in their respective service Rules/ Regulations.

It is relevant here to state that two schemes,
that 1is, pension scheme and gratuity scheme are

distinguishable which, in short, are as follows:

Pension scheme for Government | gratuity  scheme  for  semi-
employees Government autonomous bodies,
etc.

(1)Regulated by the General Provident | (1)Regulated by the Contributory
Fund Rules, 1979. Provident Fund Rules, 1979.
(2)General Provident Fund | (2)General Provident Fund (G.P.F.)
(G.P.F.)procedure is to be followed for | procedure is to be followed for the
the officers and employees under | officers and employees under gratuity
pension scheme. scheme.

(3)Subscriptions are to be deposited in | (3)Contributions are to be deposited
every month in the respective name of | in every month in the respective name
the officers and employees opening | of the officers and employees opening

GPF accounts. GPF accounts and the appointing

authority used to deposit 8.33% of

the principal amount of salaries in

the said accounts.

(4)Government used to pay interest on | (4)Government used to pay interest
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the amount deposited.
(5)In case of pension scheme the
No.=w/ffg o1-38 /@ /03

Memo NS

dated 05.07.1989 and memo No. (Rf¥-
S)of-3b/re/Sov dated 04.11.1989 are

to be followed for fixation of pension

of the officers and employees.

(6)In pension scheme, retiree after
serving 25 years or more would get

80% of his latest salary as pension.

on the amount contributed.
(3)In case of gratuity scheme the

No. EEVRISTA LIk Al

Memo
S/ads/rsfoa(soo) dated 27.03.1990

No.  w/sif</=m=ie/=-

and memo
3/as5/v5/8%(s00) dated 08.04.1990

are to be followed for fixation of

gratuity of the officers and
employees.

(6)In gratuity scheme a retiree would
get latest salary X number of years

served X 2 as gratuity.

Aforesaid provisions
are some distinguishable
schemes.

different

by two different laws.

clearly show that there

features between the two

Those two schemes are created

The system and method for

calculation of the gratuity and pension are also

different.
being followed.
in

to draw the line

Those laws are still 1in force and are
The very purpose of legislation is

such a way that different

employees are treated differently.

In the case of State of Karnataka V.

Suvana

Malini reported in AIR 2001 SC 606 Supreme Court

of India observed that the legislature as well as

the executive government,

arising out of an

infinite

while diverse problems

variety of human
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relations must of necessity, have the power of
selection or classification of persons and things
upon which such laws are to operate.

Well established principle, to be always borne
in mind, is that Constitution prohibited
classification but it does not forbid reasonable
classification. In order to pass the test of
permissible classification two conditions must be
fulfilled, namely,

i. that the classification must be
founded on intelligible differentia
which distinguishes persons or things
that are grouped together from others

left out of the group and

ii. that the differentia must have a
rational relation to the object sought
to be achieved Dby the statute 1in

question.

By nature, attainment or circumstances all
persons are not 1in the same position and the
varying needs of different classes of ©persons
often require different treatment. There can be no
discrimination alleged where the nature of duties
performed is different. The nature of duties and
responsibilities performed by the officers and
employees of Corporations, semi government

organizations and autonomous bodies and the
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government officers and employees are different
and there is no parity.

Equality before law, means that amongst
equals one should be equal and equally
administered and that 1like should be treated
alike. It does not forbid different treatment of
unequals. The rule is rather that 1like should be
treated alike and that wunlike should be treated
differently. “Equality before law” as provided in
article 27 of the Constitution does not mean the
same law should be applicable to all the
employees of the government, semi-government,
autonomous bodies and corporations. The concept
basically postulates the application of the same
law alike and without discrimination to all the
persons similarly situated. It can not be said
that the Government or its instrumentalities acted
arbitrarily or practised discrimination between
the two classes who are not similar and do not
stand on the same footing. Classification between
employees of different Corporations and Government
employees 1s legal, wvalid and reasonable. If
certain benefits are provided for pure government
servants and those benefits are not extended to
employees of the corporations and vice versa it

cannot be satisfactorily contended that there 1is



29

discrimination. Two categories of employees are
different. They form different classes and cannot
be said to be similarly situated.

In the case of Ashutosh Gupta V. State of
Rajastan reported in AIR 2002 SC page 1533 it has
been observed:

“The concept of equality before law
does not involve the idea of absolute
equality amongst all which may be a
physical impossibility. All that Article
14 guarantees is the similarity of
treatment and not identical treatment.

The protection of equal laws does not

mean that all laws must be uniform.

Equality before the law means that among

equals the law should be equal and should

be equally administered and that the

likes should be treated alike. Equality

before the law does not mean that things

which are different shall be treated as

tough they were the same. It is true that

Article 14 enjoins that the people
similarly situated should be treated
similarly but what amount of
dissimilarity would make the people
disentitle to Dbe treated equally 1is
rather a vexed question. A Legislature,
which has to deal with diverse problems
arising out of an 1infinite wvariety of
human relations must of necessity, have
the power of making special laws, to
attain particular objects; and for that

purpose it must have large powers of
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selection or classification of ©persons
and things wupon which such laws are to
operate. Mere differentiation or
inequality of treatment does not ‘per se’
amount to discrimination within the
inhibition of the equal protection
clause. The State has always the power to
make classification on a basis of
rational distinctions «relevant to the
particular subject to be dealt with. In
order to pass the test of permissible
classification, two conditions must be

fulfilled, namely: (1) that the

classification must Dbe founded on an

intelligible differentia which

distinguishes persons or things that are

grouped together from others who are left

out of the group, and (ii) that

differentia must have a rational relation

to the object sought to be achieved by

the Act. What is necessary is that there
must be a nexus between the Dbasis of
classification and the object of the
Act.”

(underlined by us)

The Constitution permits reasonable
classification founded on different basis. It 1is
now well established that classification can be
based on some quality or characteristics of the
person grouped together. The guarantee of equality
is not applicable in between members of distinct

and different classes of the service holders. The
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Constitution does not command that in all matters
of employment absolute symmetry be maintained.
Classification based on reason, executive
pragmatism and experience having direct relation
with efficiency in administration, is permissible.
It has a rational nexus with the object thereof,
to hold otherwise would be detrimental to the
interest of the service itself. Government
officers are recruited by the Public Service
Commission through competitive examination, but

the officers of semi government organizations and

autonomous bodies, etc. are not. There are
qualitative differences as regards merit,
reliability, efficiency and responsibility. In

some cases, it is found that the officers of the
corporations, semi-government organizations and
autonomous bodies are more qualified than the
officers of the government offices and vice versa.
A classification will be reasonable if it is based
upon material and substantial difference having a
reasonable relation between the objects or persons
dealt with and the governmental objective sought
to be achieved. Equality before the law or equal
protection of law does not at all imply absolute
equality and does not exclude classification on

the basis of difference in status. Article 27 does
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not guarantee absolute equality requiring the law
to treat all persons alike [S.A. Sabur V.
Returning Officer 41 DLR(AD)30]. Semi government
organization, Corporations and other autonomous
bodies can be treated separately from the
government servants. In the case of Bangladesh
Rtd. Government Employees Welfare Association V.
Bangladesh reported in 51 DLR(AD)121 it was
observed by this Division that for the purpose of
calculation of pension on the basis of last pay
drawn 1s a real and rational classification. It
was further observed that a legislative enactment
or a government action cannot be knocked down as
unconstitutional even if it results in inequity or
is even shocking to the conscience unless such
enactment or such action 1is wviolative of any
provision of the Constitution or law and that
inequity or unconscionable effect cannot be
rectified by the Court by applying Article 27.

This Division while taking decision as to
discrimination totally failed to take into
consideration the distinguishing features of
retirement benefits, that is, gratuity as given by
law of the respective officers and employees of
the semi Government organisation, Corporations

etc. and the pension benefits of Government
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servants, who have been serving in the Service of
the Republic. This Division abruptly drew
conclusion that the provision of giving retirement
benefits to the officers and employees of the
service in the Republic and those of the
Corporation are discriminatory.

However, it is to be borne in mind by all that
extending benefits to the employees 1is not a
charity or bounty nor 1s it gratuitous payment
solely dependent on the whim or sweet will of the
employer. It 1is earned for rendering long past
service and is often described as deferred portion
of compensation for past services. The employers,
whoever they are, shall pay the gratuity or
pension benefits 1in accordance with law to the
retirees

So far as the jurisdiction of this Division to
review 1its Jjudgment 1s concerned, it 1is relevant
to quote a passage from the judgment passed in the
case of Mahbubur Rahman Sikder and others Vs.
Mujibur Rahman Sikder and others reported in
37DLR (AD) page 145 is as under:

“From the foregoing submissions made
by the 1learned Counsels and the cases
cited by them it is clear that there is
no controversy regarding this Court’s

power to review 1its Jjudgment. The power
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has been conferred by the Constitution
which has also provided how the exercise
of this power will be regulated. Article
105 provides that Parliament may enact
law as to how the power will be exercised
or this Court may make rule for its
exercise. So far, no Act for Parliament
has Dbeen passed as mentioned 1in the
article. The Court has not framed any
rules, but has adopted the rules which
were made under similar provisions of
review 1in the Constitution of Pakistan,
1962. Review matters at present are
governed and regulated by the rules of
the Supreme Court, already quoted above.
In practice, the Court also regards the
provisions of Order 47, Rule 1, C.P.C.
for the purpose of reviewing its
judgment, though these provisions are not
binding upon it. As a matter of practice
and rule this Court proceeds to review a
Jjudgment pronounced earlier by it upon an
application for review Dby an aggrieved
party. Prior to hearing a review petition
the Court has to be satisfied that
grounds for review as mentioned in Order
XXVI of the Rules of the Supreme Court
exist. There 1is no controversy regarding
the power, practice and procedure for
review 1in this respect. The question 1is
whether this Court can proceed suo motu
to exercise this power. The power to
review 1is derived from the Constitution,
so this power cannot be restricted in any

manner whatsoever excepting by what has
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been provided in the Constitution itself.
There is mention of an Act of Parliament
and rules of the Court itself. Neither of
them has anything to do with the
conferment of power or prescribing any
limitation or restriction wupon it. They
can only regulate the manner of
exercising the power of review. Neither
Parliament nor the Court has untill now
made any provisions against exercising
the power suo motu. Since the power to
review has been conferred by the
Constitution, they cannot, I think,
negate this power if the Court wants to
exercise it on its own.

This view finds support from the
provisions of Article 104. This article
has empowered the Court to do ‘complete
Justice’ 1in any cause or matter pending
before it. Since the Jjudgment  under
consideration laid down certain
conditions to be fulfilled by the
parties, the appeal in which the judgment
was pronounced may be considered to be
pending. Applying the test laid down in
(1979)2 All England Reports referred to
above the conditions laid down 1in the
judgment may, in the case of non-
fulfillment, require to be wvaried. The

expressions ‘doing complete Justice’ as
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occur in Article 104 are of great
significance. Their importance cannot be
whittled down. Nor can the Court give up
even a fraction of this power. It 1is a
great power with which the Court has been
armed.”

Since the provisions relating to retirement
benefits of the officers and employees of the semi
government, autonomous bodies, corporations, banks
and other financial institutions are regulated by
their specific laws, they are bound by the
provisions of the respective laws and they are not
entitled to get any benefit, which the law does
not permit.

In view of the aforesaid facts and
circumstances, the Civil Appeal Nos.48-54 of 2017
are allowed. The Civil Review Petition No.325 of
2017 is dismissed. The Civil Petition for Leave to
Appeal No.1882 of 2018 is disposed of. The
judgment and orders of the High Court Division
passed in Writ Petition No0s.1539,4298,4299, 4519,
4521,2343 of 2009, 8911 of 2012 are set aside.
Contempt Petition No.15 of 2016 is dismissed. The
Civil Review Petition No.611 of 2018 and 31 of
2013 are allowed, consequently, the judgment and

order passed 1in Civil Appeal No.1l2 of 2006 1is
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hereby reviewed and set aside. Judgment and order
passed in Writ Petition No.3502 of 2001 is hereby
restored. All the semi government organizations/
autonomous bodies/corporations/ nationalized banks
and financial institutions should follow the
respective laws for the purpose of fixation and
payment of the retirement benefits/gratuity etc.
of their officers and employees.

C.J.

The 2"9 May, 2019.
M.N.S./words-7399/



