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Md. Nazrul Islam Talukder, J:

On an application under Section 561A of the

Code of Criminal Procedure, this Rule, at the instance



of the accused-petitioners, was issued calling upon
the opposite-parties to show cause as to why the
proceeding of Special Case No.04 of 2008 arising out
of Metropolitan Special Case No.62 of 2008
corresponding to A.C.C. G.R. No.88 of 2007 arising out
of Tejgaon Police Station Case No.05 of 2007 dated
02.09.2007 under Sections 409/109 of the Penal Code
read with section 5(2) of the Prevention of Corruption
Act, 1947, now pending in the Court of learned
Special Judge, Court No.3, Dhaka so far as it relates to
the accused petitioners, should not be quashed
and/or pass such other or further order or orders as
to this Court may seem fit and proper.

The prosecution case in short, is that, on
02.09.2007, one Golam Sarwer Choudhury, Deputy

Director of the Anti-Corruption Commission being

informant lodged an F.l.R. with Tejgaon Police Station



against the accused-petitioners and others under
sections 409/109 of the Penal Code read with section
5(2) of the Prevention of Corruption Act, 1947,
alleging, inter alia, that the Government decided to
handle the container of ICD Dhaka and Chittagong
Port through a contractor. Accordingly, Chittagong
Port Authority issued tender notice on 1.3.2003
incorporating some terms and conditions therewith.
Pursuant to the said tender notice, Global Agro Trade
(Pvt.) Company Limited (GATCO) along with others
submitted bids before the concerned authority. The
Technical Evaluation Committee of the tendering
authority found the GATCO as lowest bidder. Though
GATCO did not have any previous experience in
handling container, the committee declared GATCO
responsive and recommended the same to the
CHittgaong Port Authority. Thereafter, following the

process, the same was placed before the Ministry of



Shipping for consideration. The Ministerial Committee
of the Ministry of Shipping refused to accept the
recommendation and proposed to issue retender
notice. Then the proposal of the Ministerial
Committee was placed to the Prime Minister’s office.
On 06.12.2003, the then Prime Minister Begum
Khaleda Zia returned the matter to the Ministerial
Committee for reconsideration. At the relevant time,
Lt. col. Retd. Akbar Hossain was the Minister of the
Ministry of Shipping while the accused Ismail Hossain
Saimon is his son. Accused Ismail Hossain Saimon
contacted with Arafat Rahman (Coko) son of the then
Prime Minister seeking help to get the contract. Then
accused Arafat Rahman (Coko) demanded half of the
money to be received by accused Ismail Hossain
Saimon from GATCO in order to get a
positive order by influencing his mother. Accused

Ismail Hossain Saimon accepted the proposal and



accordingly, accused Arafat Rahman (Coko) upon
influencing his mother, the then Prime Minister of the
Republic Begum Khaleda Zia, managed to get the
recommendation of the Tender Evaluation
Committee approved by rejecting the earlier decision
of the Ministerial Committee for issuing retender
notice. The accused-petitioner No.1-Managing
Director of GATCO as well as the accused-petitioner
No.2-Director of GATCO, at the time of holding
inquiry over the matter, admitted that they had paid
Taka 2,19,45,091 to accused Ismail Hossain Saimon
for influencing the then Prime Minister. The then
Prime Minister Begum Khaleda Zia, in collusion with
other accused, allowed GATCO, an inexperienced
company for handling operation of Chittagong Port
and ICD, Dhaka which caused loss more than Tk.1,000

crore to the State. Hence, the FIR.



After initiation of the FIR, on 13.05.2008, the
Anti-Corruption Commission after holding
investigation having found prima-facie case submitted
charge-sheet against the accused petitioners and
others under sections 409/109 of the Penal Code read
with section 5(2) of the Prevention of Corruption Act,

1947.

The investigating officer after obtaining sanction
from the Commission submitted charge-sheet along
with the sanction before the Chief Metropolitan

Magistrate, Dhaka.

After submission of the Charge-sheet, the case
record was transmitted to the Court of Metropolitan
Senior Special Judge, Dhaka and the case was
registered as Metro Special Case No.62 of 2008.
Accordingly, on 15.05.2008, the learned Metropolitan

Senior Special Judge, Dhaka took cognizance against



the accused-petitioners and others under sections
409/109 of the Penal Code read with section 5(2) of
the Prevention of Corruption Act, 1947 (Act No. Il of

1947).

Thereafter, the learned Metropolitan Senior
Special Judge, Dhaka transferred the case record to
the Court of learned Special Judge, Court No.3, Dhaka
and the case was registered as Special Case No.4 of

2008.

It may be noted that the present accused-
petitioners and one of the co-accused namely Ismail
Hossain Saimon gave the confessional statements

before the Metropolitan Magistrate, Dhaka.

The confessional statement of accused-

petitioner No.1 Syed Galib Ahmed reads as follows:-



J@g coeeile AR AE 7R ¢(5)oq

Bangladesh Form No. 3859

FORM No. (M) 84
Form of Recording confessions or statements under section 164 of the Code of
Criminal Procedure

Illegibl ~ Before . T%. @, SIS IR Magistrate of
e

In Subdivision GBIl of v'District

1. The accused UV MR =TI is brought by WW
. __(Sub) Inspector
W TA-ARBET®, T, B Policeliid Coneble. DEfOTE

me at my

v Court

Cam

Kus% at (a) AT ST on the (b) 9/o5/0q

a. m.. . confessionv’

at (c) 2.00 Vp. m to have his statement recorded.
letter
memo Siven to me, dated 0/o&/0q from the (d) e v
e, oIt is attached to the record.

[ have ascertained that the offence was committed at (a) I <&
widem, o e S g ON (D) 5/9/09 (ATF ©3/53/0y AF~S

a.m..
p-m

IR IRT e TR W, f @i AR F70e

at (c)

g 77 | [y (eiRe 1% et w9 7wy (et
TOACR | AT 2ffemt et 41T
/] =6

9/ob/oq

bl

(1) Here insert name of place.

(b) Here insert date.

(¢) Here insert time.

(d) Here insert officer’s designation.



Illegible

2. The accused is asked details as to the length of time
during which and places where he has been under the
control of the Police.

first placed under observation

detained a.m.
Iwas_ o qy at(e) >%.00 p.m.
village
t
on W/od/o1 in givt\;n \ of PR e
PTFI, T ATSl, BIwt

I was taken to (f) at TSEAS QT on }3/0%/0q
I was sent to you from (¢) T®EPI8 Al on

v/od/oq

3. Having talked with accused explaining to him each
of the matters mentioned in paragraph 5 hereunder
and cautioned him that he ought to reflect carefully
before making any statement I have placed him in

charge of
fefoey

v'Peon
Armed Police Constable

and directed the accused to wait in X7 ST
in order that he may have time to reflect before
making any statement.

4. I have satisfied myself that there is no police in the
Court any place

whence the proceedings can be seen or heard, except the
above named.

| @5 who have/has not been

concerned in the investigation of the crime or in the arrest
or production of the accused.

5. I now carefully explain afresh to the accused:-

v(1) that T am not an officer of Police but a
Magistrate;

v (2) that he is not bound to make a confession ;

v’ (3) that if the does make a confession it may be
used in evidence against him;

v (4) that he should not say anything because others
have told him to say it but is at liberty to say
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whatever he really desires to say;
v (5) that he should say nothing which is untrue;

and I sign my name hereunder in token that these
matters have been fully explained and that he appears
to me to understand them.

H: SR

v/od/oq
Signature Illegible
(Signature of Magistrate,)

(e) Insert time in accused’s own language; also date and
place.
() Give place, time and date.

Ile gible 6. In order to ascertain whether the accused is prepared
to make a statement of his own free will, he is next
examined as follows :-

Questions.
Answers and any further statement
made by the
Accused.

> | g Sify srifegs, sffeml 712 witae e 2 Byt ey |

Q1 e WA (Y FFR IET AR AL FEA A
AfeTee (Feq =@ A T 62 B ey

O | g Y XFR TR [gra Arw e I9ze
(S A@ T F2 S

8| 3 (AT FACS AANE (T ©IfS, 514, 1
TS redl TR 2 T3

5| as e (ar AR T @9 2 88 o7 T & |

7. Record of statement made-

The statement of T &< WREM aged about
Years, made in the qET language

My name is 2T e SRe™m

My father’s name is 0TAW (13 PR

[ am by caste NN and by occupation LA
My home is at Mauza 53, I (@© Police-station

TSNS
ARSI TRIT it

District BIl| Ireside at Emie:, ceesite |
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© 5! Y ST K TA_™
N ¢ V& FCET WFIE QTN @7 (A AN

OFE WIS 8 (T (T FCA @LT] FER |
I e fCeqBe Q- SN I HFANHAT
IR G el | GSitE ANINCR MR IIg 2F |

8 IR g R Slce=
(** Sfefae Iey AWM
FI9TS)
Statement

[Note- This should be taken down as nearly as possible in
the words of the accused and whenever a question is put
to him the question should be recorded together with the
answer. If the statement is long, foolscap sheets serially
numbered may be inserted here for the purpose, provided
the statement beings and also ends and is signed on the
form itself.]

1 HieT TR
9/os/o0q

OIR (TG EF AT T/oq @ 1T AW FACS ATF

T AT FIEA R,59,8¢,055/- BIF |

[GEERIGERCIEe ]

(Signature mark of the accused.)

=0: e S5
9/ob/oq
(Signature of the Magistrate.)

I have studied carefully the provisions of Rule 23 of
the High Court’s General Rules and Circular Orders
Chapter I, Volume I (Criminal), and have observed
strictly the directions therein,. I have also applied
strictly the provisions of section 164 of the Criminal



Illegible
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Procedure Code.

I believe that this confession was voluntarily made.
It was taken in my presence and hearing, and was read
over to the person making it an admitted by him to the
correct, and it contains a full and true account of the

statement made by him.
=z et o5
9/ob/oq
(Signature of the
Magistrate.)
8. Brief statement of Magistrate’s reason for
believing that the statement of voluntarily made.

[Note.- Any complaints of ill-treatment or injuries
noticed on the accused or referred to by the accused
should appear under paragraphs 6 and 7 but should
be specifically noticed here and the action taken by the
Magistrate thereon should be mentioned. When the
confession is recorded otherwise than in the Court
building and during Court hours the Magistrate’s
reasons are likewise to be recorded here.]

RIS TR, O FOSId (MY NI ICE |
T e T
w/os/oq

9. If at any stage shall appear to the Magistrate that the
statement made or about to be made by the accused is
not voluntary, the Magistrate shall forth with record
order hereunder discontinuing the proceeding under
section 164. Criminal Procedure Code, and stating
reasons therefore.

fefea Tt 7@

10. The accused is forwarded to DI T&E YO at Bit,

@.8¢ Bt

K1 i)
9/ob/oq
(Signature of Magistrate)

[Note.- The form to be used by Magistrates recording
confessions is the one _ the appropriate Rules in margin.]

o (afofe 7o)
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¢ IVHIAR PR Inw wfewel foe | @ -7
TR I DO T FEATHE PR SR
ffamA  Fw GTR @RE T AT G TR T
[P B W@ WeW @R e @R GeRn fefd
FAAEHS (O AMIT O FE0 4 99 &y Fifkg

(TOIME G @ FEG IS [OOSR a1 =W (WA @il

2eIf® 20 OF &) G (R GF TR LN TR
AR RS TS | SR G e elfsdia
MWOFICS @AW &S WD) (GBI [INE B AT |
KR M | B A i B S U C | o B B R T G
oI W &g T BI3, SN S A S FNHAG T
TS AR | O PG FCGIE ¢ [osR Fte 71 7 GTeey
Pif9g SCGE FACO AR 99 &) R Ao influence I

oo Face T A w7 [REEt &7 (WS ANE | O |
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FFORIE Lowest 20® R G2 OIS ¢ *eie¥ (1K e
(A A0 QAR | ATH S AR FANCS! KA €5%
CRIF T | TR el (IIeite= SiF SR 1t 83%
€3 OIF R IFF AW ¢% I 0% B ¢3% FE e

] |

N GO (BRI SR B | (GOl el
Lowest 23 | 32 SR &« T@PTel F(ore (@[ F41
T | I G IR NFPTS] PGS G NEPT TR
(@) FEED [eeite 9 @ g~k TEE I W |
AEFA TN ARCIR @ *Feq 720 I Tq© QAP
2fefaifae @3 e 2nd Jowest bidder @3 =76 (=
il ARd e | e w9R IR TR oo
T AT AFd T MR | AR Fbre Bt T
QTR AR AN AWF SRS I Q3R I (@ ALTNER

(=01 RIS TR @IHE O IR TS F0 O
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N @ Weeml e foe e qiwe s e S
JEG AT | S ATINCE e AR PR 119 712 92 @61
OiF W T EIBIE T 1 (7 TAMSIS AN TS
TR 93 FER AN involve F@ IR AT S
QR TR Bl e =0 | @2 SRER Wi I 9%
TONIEE AT ¢5% e e @ ieaies Bl ee =
SR SR (@F AP A | ST AT I O S
(AF (PRI 5P WG | 7 I TOR FNOErD 7F
Co! Bl TS =07 | AR (@ IICE M oF SR Mo
AOTIET B0 6 FAF | G2 RS ARG FAGCS

ST 2819 SCare 27 |

I BOAN TV FeUCH MA  OEE e
e W1 2 FCOmE w08 Wl I@ oF I |
lg/200¢ (AT ARTT ST Yo 75 BIF! WKl IR | ST Y

I QqTEE @7 T A0 IR do TF F(F oiF e
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AR @a #ita AfeeT RN wNE W6 @« Gl
G2 {F M FCe AP AR ARTT @ AP Sy o7,
(FIF T 58 #TF B! | GOl (AT 743 AT &ig/oq
3,35,8¢,055/- BIF |

M MR SR

(e 7T
[ S5
/5[0

The confessional statement of accused

petitioner No.2 Syed Tanvir Ahmed reads as follows:

J@g (el AR e 72 ¢(5)oq

Bangladesh Form No. 3859

FORM No. (M) 84
Form of Recording confessions or statements under section 164 of the Code of
Criminal Procedure

lllegible ~ Before @. T&. @, SREEHICRS IS Magistrate of
TG W@, ot

the first class
the second class specially empowered in this behalf

In Subdivision GBIl of District

1. The accused (W ISR IZCIA is brought by (NIR=W

. _(sub) Inspect
Grfzeel i W'W, I, O/ Police (He:ad) Consta%lie

before me at my
v'Court
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Lamp at (a) AT ST on the (b) R9/od/0q

House

a. m.. . confessionv’
at (c) ».00 m to have his =~ =~~~ recorded.
letter

memo Siven to me, dated 9/s/0q from the (d) 7ifs v
<, Biet is attached to the record.

[ have ascertained that the offence was committed at (a) &7 &=
witem, ot e EE ON (D) 5/9/09 (ATF 03/53/0Y at (0)

a.m..
p-m

Tie IR medt @ foft @iy Asiw Fawe
g T [ e yoher s T et
TR | STt sjferet et =11 |

]: S5

9/5/0q
e

(d) Here insert name of place.

(e) Here insert date.

() Here insert time.

(d) Here insert officer’s designation.

H]egible 2. The accused is asked details as to the length of time
during which and places where he has been under the
control of the Police.

first placed under observation

detained a. m.

Twas 2 o qy at(e) se.c0 p.m.

village
t
on W/os/o1q in olx:fyn v ofWﬁ@W,

=
IR AT,

I was taken to (f) TSN i at on *3/0b/0q
I was sent to you from (¢) TO&N8 A on

w/os/oq
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3. Having talked with accused explaining to him each of
the matters mentioned in paragraph 5 hereunder and
cautioned him that he ought to reflect carefully before
making any statement I have placed him in charge of
o
v'Peon
Armed Police Constable

and directed the accused to wait in {7 SN
in order that he may have time to reflect before making
any statement.

4. I have satisfied myself that there is no police in the
Court any place

whence the proceedings can be seen or heard, except the
above named.

P BT who have/has not been

concerned in the investigation of the crime or in the arrest or
production of the accused.

5. Inow carefully explain afresh to the accused:-

v/(1) that I am not an officer of Police but a Magistrate;

v (2) that he is not bound to make a confession ;

v (3) that if the does make a confession it may be used
in evidence against him;

v' (4) that he should not say anything because others
have told him to say it but is at liberty to say
whatever he really desires to say;

v (5) that he should say nothing which is untrue;

and I sign my name hereunder in token that these matters
have been fully explained and that he appears to me to

understand them.
JI: 5

9/5/09q
Signature Illegible
(Signature of Magistrate,)

(e) Insert time in accused’s own language; also date and
place.
() Give place, time and date.

Ille glble 6. In order to ascertain whether the accused is prepared
to make a statement of his own free will, he is next
examined as follows :-

Questions.
Answers and any further statement
made by the
Accused.
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S| &g oY IfEED, +ffet 92 @it fF2 Bg T
i |

Q| N AT NP FE A TR FE HAACE
AT S T /MR SFAEE 6 sl

T N G 52 ©s i =i |

© | &S AN (AT A AR Reeom AT T

JAZS IO AP & (2 Sy &

8 | 3 (IR FACO AT (I BifS, 514

TSN ST ZE0E 2 T3l

¢\ 23 I @ T FA02 (&9 2 T3 Aoy I

Gy |

a. Record of statement made-

The statement of TV SITOIF SRGMW aged about 04
I

Years, made in the LT language

My name is TV SIS SR

My father’s name is STV C(18 BT

I am by caste PTENIM  and by occupation FIAT
My home is at Mauza $39, JIESIT (l, Police-station

Toerie
District  BIF[ | I reside at wETITer, coeeis |
O T Y ST 27 SR

RS TA AR QR (A AR 8 AWE T2
O trw A WRemM qF@ A @S TSl
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MG FE 8 OTT (HOTE FCA | AT A
fCeqZoWs Ged Ao @2 GBI PR
AN | 72 @ NI AN BT I3 |

(¥* Sfefae Iy M )
JecE

Statement

[Note- This should be taken down as nearly as possible in
the words of the accused and whenever a question is put to
him the question should be recorded together with the
answer. If the statement is long, foolscap sheets serially
numbered may be inserted here for the purpose, provided
the statement beings and also ends and is signed on the
form itself.]

F: e S5
w/ob/oq

@3 Tl =Ny =i (R Si3Es [0 (As w[fze 2R |

SYED TANVEER AHMED
9/5/0q
(Signature mark of the accused.)

=0: e SE%
9/5/09
(Signature of the Magistrate.)

I have studied carefully the provisions of Rule 23 of the
High Court’s General Rules and Circular Orders Chapter I,
Volume [ (Criminal), and have observed strictly the
directions therein,, I have also applied strictly the
provisions of section 164 of the Criminal Procedure Code.

I believe that this confession was voluntarily made. It
was taken in my presence and hearing, and was read over
to the person making it an admitted by him to the correct,
and it contains a full and true account of the statement

made by him.
=1 et S5
9/5/0q
(Signature of the Magistrate.)



Illegible
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8. Brief statement of Magistrate’s reason for believing
that the statement of voluntarily made.

[Note.- Any complaints of ill-treatment or injuries noticed
on the accused or referred to by the accused should appear
under paragraphs 6 and 7 but should be specifically
noticed here and the action taken by the Magistrate thereon
should be mentioned. When the confession is recorded
otherwise than in the Court building and during Court
hours the Magistrate’s reasons are likewise to be recorded
here.]

AT TIERI, AT T TR 2RI FCE |

=t: e ST
9/5/0q
9. If at any stage shall appear to the Magistrate that the
statement made or about to be made by the accused is not
voluntary, the Magistrate shall forth with record order
hereunder discontinuing the proceeding under section 164.
Criminal Procedure Code, and stating reasons therefore.

ferforqm wat ==

10. The accused is forwarded to BIFT TS &S at 8.905T

q: ST
9/5/0q
(Signature of Magistrate)

[Note.- The form to be used by Magistrates recording
confessions is the one _ the appropriate Rules in margin.]

o (fofe T99..)

ETCIR BIbT T (YR ITI0F) G NwRIE OHIgA Sitms

Ifg REw @il | @R wigd FI0E FHeATER

TIREEA [REW Q32 IAGIAR YBFR FH Ao 2@ |
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WO@Te TAK TE ORI @MF I TG a0
[P QB @ WM (2o A | gt e
AR TaeRR 9, Feme AR o | Sege

le NfeRtE «3 9w SRfTe F@ @, @RY ©F FCoeAR

oy a7 Afoses! g ©I3 A760H GO A I3 FACE

fofF gt ST gize Mre AR o F&’ 401 ML=

Ty IfRQ (TSIWa FCEE FA0e E W2 TS [RGoR 91 =7

@ e T e @ @R GE (AR T@ Tk

AT | ANRE AT NfeR—E AIAE AL FLA IS

T | ANfeTE AIBICER AN M FCE IR ARIAFCE 271 [{o

& A @ P TANEER GO S A7 FACS B |

AN NERE WY @ @ 1 e G Fa0e RS

g3 (FC TS -0 Fdce N 2@ 7 RIahe e

AR | O AT X6 S AW @ AT GO NS

0O I AR ©OICF (TAFCR) € =M (¥ Mo =1 |
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[ARD TR GIYEE AR Skize T2 o w@ R @,
[P @ARY Y72 T O] FIANF ¢S *TOIH (=719
ST (@TCS AR | SR AR T (TSI ©fF W=
AT 85 WOl AR Q8 IFW I ¢ *TOIA FA do *IH
TG @ WoiH (R e wim (AR | @8 e
RN I@w @ | AR G- ST FE @ ANGR
Goitd RS st AN o) 2 | o ANME &
IR @ R WAPTS! JINGTS AW | oS FRGre
TR AR TR (V@) N TR 7 e
FEE | TS TR AP TRACT (S Sl e | i
TEFA FRAM AT @ 5@ ¥IfFeq q=20 g =7 | Lowest
bidder = et @a e wfoe fea a7 1
T QIR (TG G193 T2 51 [F-TIEaa &) B
@7 | R-ertaR Praie 29w # 2N AAifeiegs ML e
IR I 4 IR *[@ FARF© TG FRE QIR

AL @ FAco AR oo Rl A w91 M |
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qZel FG AR SR A TSR FIZ | PR MR
TETNCE I O ! OIF N I G I | (T (ONIF
AR ARIFTS TR (FT AL FCH | AT AT
G (FDCE 01D e 2@ | qO[RZR AT FAANCE A0
ST @5 *oied (R RArgesn e @i @ wies 5l
TS 201 ©F (@19 7T AP 1 |

Q@ SRF AN A 0T AN FICRICE I
e | g FAMTS! AT @y *eied Bt e fre
20E | Gre AR A T | @I AN (SRR NG
AT Mo [MGonEe SRt FHD T (M | AT
Ty ARES FMHre AqNrs = | A BBAN (AT
wfafbq s siibeeR pfe e =1 1 ARRSice it
2008 AT fCrmT TR R Ot & &F I | 9999
GIEl/o¢ A TACF A ANfe1cad 736 efoxet so =%
Bl 03 WK1 F6a | S8 QAN v A Ared @3 T L[09
JAH AR BIfRAl (eles (18 AR Bl 711 s
AR AFTRCS TN [ 2N e AT | G997 (AP

AT ofifeicas 6 (2 Sfds AAfawe B S Face
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qTF | @ AR &9 AT 38 TF (FH WA DY TF Gl
(T | GOIF TF/0q 28 AT (SMC FC@  OIF AW FACS
QTF T @G AR FAA L @I O 7TF 5l =T | @3

Tl wnfat e TG SiReE 0 (0 w<ize 2 |

SYED TANVEER AHMED

(TR FT9)

AR s tit)
/5[0

The confessional statement of co-accused Ismail

Hossain Saimon runs as follows:

J@g (el AR e 72 ¢(5)oq
4IAl: 8ob/Sos WsRig 8 d58q HITEH FAlte aAfetaiy WL ¢(*) 41, 7sfs 8ox/Sob <l

Bangladesh Form No. 3859

FORM No. (M) 84
Form of Recording confessions or statements under section 164 of the Code of
Criminal Procedure

lleg Before @, A, (AT SN Magistrate of
ible NGB wiferds (W2 R-voev)
T TR AT AT, Bist

the first class
the second class specially empowered in this behalf

In Subdivision of BT District

1. The accused NI RITTH (STRN) (©Y) is brought by
. (Sub) Inspect
G2 RFICEIR IR R-5Y0R Police (H:a 3 Consta%rle before me at my
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Court Camp at (a) AE TS on the (b) :8/05/0q

House
a-m.. have hi confessionv’ ded
at (c) 290 —p- m to have his = ~\ o0 L recorded.

letter

oo Siven to me, dated X8/5/04 from the (d)

is attached to the record.

I have ascertained that the offence was committed at (a)
a. m..

on (b) at (c) p. m
IFAICE ¢ TR SGURA IS &7 IR IRTT I
AR | T& 9T 37317 0B 7AW AT AR |
AR TIRIT (AT R TR AT I 4F©
Record ¥ =¥ |

Fl: S5
38/0%/0q

(g) Here insert name of place.

(h) Here insert date.

(i) Here insert time.

(d) Here insert officer’s designation.

H]egible 2. The accused is asked details as to the length of time
during which and places where he has been under the
control of the Police.

first placed under observation

detained 1230 a.m.

Twas 3 restedy 260 1230 p- m.v
village
town
on <8/0%/0q in city \ of WFHIT rifee

G RCS (AT 40

I was taken to (f) &I AT at s2.8¢ wgt on
8/os/0q

I was sent to you from (¢) @I Al d.00 Uv

on 8/o%/oq
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3. Having talked with accused explaining to him each of
the matters mentioned in paragraph 5 hereunder and
cautioned him that he ought to reflect carefully before
making any statement I have placed him in charge of
T3 S @O
Peon
Armed Police Constable

and directed the accused to wait in SWET® ©IFF AT
e

in order that he may have time to reflect before
making any statement.

4. I have satisfied myself that there is no police in the
Court any place
whence the proceedings can be seen or heard, except the
above named. SR8
TR TG @I AR G/ 97 @I e 4t

who have/has not been

concerned in the investigation of the crime or in the arrest or
production of the accused.

5. I now carefully explain afresh to the accused:-

v/(1) that I am not an officer of Police but a Magistrate;

v (2) that he is not bound to make a confession ;

v (3) that if the does make a confession it may be used
in evidence against him;

v' (4) that he should not say anything because others
have told him to say it but is at liberty to say
whatever he really desires to say;

v (5) that he should say nothing which is untrue;

and I sign my name hereunder in token that these
matters have been fully explained and that he appears to
me to understand them.

Signature Illegible
(Signature of Magistrate,)

() Insert time in accused’s own language; also date and
place.
() Give place, time and date.

ﬂ]egible 6. In order to ascertain whether the accused is
prepared to make a statement of his own free will, he is
next examined as follows :-
Questions.
Answers and any further statement
made by the
Accused.
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> | o et & iy sifert 92 Sify e
rifEEs -1

R | A T S-S A i A W -

o

Ryl

© | PR ave IS TN [era s e

W

ofife IR ZC© AT | E))

8 | WANCE MR FAC© ©FOI® (B!

(PO & Pl JACR 52 Il
¢ | WA @ A N FAEN? oy
] AFIH TR |

7. Record of statement made-

The statement of ZINIRE R (FINT) aged
about 0¥
Years, made in the IIFT language

My name is AN T (FAN)
My husband’s name is ¥¥LN (578 I (1<)
I QT
I am by caste PR and by occupation AT
(Fish Feed | Fish A u+)
My home is at Mauza & f&.6.4%5.9%, GIE R 8, FAr

GBI | Police-station

District I reside at

N SR (@5 @R IF | AMTS F5 Fe
8 (TB (ST e S— G AeR | Sif
a3 W CCC (Comilla Cadet College) «

AT FCAMR | A & T WY o 215
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(2003 A 27Q) ™ AFR T | | (T 009
AT TR A (F%) @ @3 [CD BoF
IS N T A | ©L @ FAE (SFFT)
TS A | #td (7 e @i wee wey
R 8 SPE AR G FICR W I | T
ST BT FIF (SN 16 TS 99 |
O FG’ IR 6 | O M I (SF15)
@ Technically @& Financially *[ &% 2 |
Sfdl Rl (D) 6] Sg IR | Ol SIS
SIMA @RS ¢5% CRF M@ (SF2F5) Swg
A | GO PR AR @ W ANRS SR
FOT (SFPR%) @I TENE @ FE @R
BT AT o = (S=155)

Statement

[Note- This should be taken down as nearly as possible in
the words of the accused and whenever a question is put
to him the question should be recorded together with the
answer. If the statement is long, foolscap sheets serially
numbered may be inserted here for the purpose,
provided the statement beings and also ends and is
signed on the form itself.]
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G PG T OREE FAGCe IR | EIRIE
CEHA WLAFN ARFT TR AR 4 (A7 |
o Rl oy oie Qe Jfe 1 I[ @
@@ @@ Help Fce ARE@ 1 W6 &9 |
wRy FEl Tender IRYS AR TR AR
TR SEl it SRere 7= (&R e
Q32 RSl 52 | ot [Bifte R Il «de

©ICF BRI 5 (AP efS (T5)

T1: AT o6
38/ob/oq
(Signature mark of the accused.)

T et =15
8/05/0q
(Signature of the Magistrate.)

I have studied carefully the provisions of Rule 23 of
the High Court’s General Rules and Circular Orders
Chapter I, Volume I (Criminal), and have observed
strictly the directions therein,. I have also applied strictly

the provisions of section 164 of the Criminal Procedure
Code.

I believe that this confession was voluntarily made. It
was taken in my presence and hearing, and was read
over to the person making it an admitted by him to the
correct, and it contains a full and true account of the

statement made by him.
T0: et oG
8/5/0q
(Signature of the Magistrate.)

8. Brief statement of Magistrate’s reason for believing
that the statement of voluntarily made.
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- [Note.- Any complaints of ill-treatment or injuries
Hleglble noticed on the accused or referred to by the accused
should appear under paragraphs 6 and 7 but should be
specifically noticed here and the action taken by the
Magistrate thereon should be mentioned. When the
confession is recorded otherwise than in the Court
building and during Court hours the Magistrate’s
reasons are likewise to be recorded here.]

I | W Sl AT I W (@I T o
@R

9. If at any stage shall appear to the Magistrate that the
statement made or about to be made by the accused is
not voluntary, the Magistrate shall forth with record
order hereunder discontinuing the proceeding under
section 164. Criminal Procedure Code, and stating
reasons therefore.

S TSy W RS T T (TR T 9
TS AT FCICR N0 T T |

10. The accused is forwarded to T8 Q&S at (5.50 filg)

Tl T5
38/5/0q

(Signature of

Magistrate)

[Note.- The form to be used by Magistrates recording
confessions is the one _ the appropriate Rules in margin.]
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coTele AR el 72 ¢ ()09

8ob/>ob M3 @ 589 AER AIMe efetaly WA ¢(R)
qil |

33,00,000/- (A 7TF) TF IR dfwfs @3 | @
o 48 Afifos | Swa DOHS S8 «3t@ (e
IO | IR (FICF OF TCF M T TRFI® ol FGA
Praie ge Fam | O W oda R GorR weem
N | SRR AT FEs A | AT (@FIPE 8/¢
F BBl (M OS] | GO SIPR B | GF W& B
e AT @O @ @I OIS BIFl A TH AT W |
@ 5% @ AFSITe @IFIE A B T T
APl (AN W | 97 (S (FISFIF I GBI (1 =7 4 |

S T an.fe tim qiftr sz e wite | @R

N =<7
Fl: S5 Fl: S0
38/5/04Q 38/5/04

a3 T eropaw F4fR (T Trgey T6) RS emmaes
g FCA A T, (T @ I ©fF I o Ffam 2wz

e z@ W FE |



33

Fl: =5
38/5/04Q

Being aggrieved by the impugned proceeding,
the accused-petitioners approached this Court with
an application under section 561A of the Code of
Criminal Procedure for quashing the impugned
proceeding and obtained this Rule with an order of

stay of the impugned proceeding.

At the very outset, Mr. Mr. Ajmalul Hossain, the

learned Senior Advocate alongwith Mr. Ahsanul Karim,
Advocate, Mr. Khairul Alam Chowdhury, Advocate and

Mr. Aminul Hoque, Advocate, appearing on behalf of
the accused-petitioners, submits that the facts
disclosed in the FIR and charge sheet are so
preposterous that even if the facts are admitted in
the entirety on their face value, the same does not
disclose any offence under section 5(2) of the

Prevention of Corruption Act, 1947 or under section
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409 of the Penal Code and as such, the impugned
proceeding of Special Case No. 04 of 2008 arising out
of Metro Special Case No. 62 of 2008 corresponding
to A.C.C G.R. Case No0.88/07 arising out of Tejgaon
P.S. Case No.05 of 2007 dated 02.09.2007 now
pending before the Court of learned Special Judge,
Court No.3, Dhaka is nothing but an abuse of the

process of the Court and is liable to be quashed.

He next submits that the learned Judge of the
Special Court has taken cognizance of the offences in
the said case under section 5(2) of the Prevention of
Corruption Act, 1947 and section 409 of the Penal
Code read with section 109 of Penal Code against the
accused-petitioners without jurisdiction since the
Anti-Corruption Commission has not issued any
sanction under section 32 of the Anti-Corruption

Commission Act, 2004 read with Rule 15(7) of the Anti
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Corruption Commission Rules, 2007 before taking
cognizance of the instant case and as such, the
continuation of the case is an abuse of the process of

the Court and the same is liable to quashed.

He then submits that in the FIR and charge-
sheet, there is no allegation that the principal accused
i.e. the then Prime Minister Begum Khaleda Zia
demanded any property or pecuniary advantage for
herself or any one else or had any knowledge as to
alleged transaction in question, for which she refused
to approve the recommendation of the Ministerial
Committee and as such, there was no illegal or
corrupt means or otherwise abuse of office of the
Prime Minister, especially when the Prime Minister
has all the discretion to refuse any recommendation

of the Ministerial Committee and as such, the
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impugned proceeding against the accused-petitioners

is liable to be quashed.

He categorically submitts that no offence of
abetment under section 109 of the Penal Code
towards commission of the alleged offence under
section 5(2) of the said Act of 1947 and section 409 of
the Penal Code has been disclosed against the
accused-petitioners, since the alleged payment was
admittedly made by the alleged 16 cheques to the
accused Ismail Hossain Saimon around one and half
year afteraward of the contract of GATCO, there
cannot be any instigation, conspiracy or aiding in
awarding the said contract to GATCO, more so when
the accused Ismail Hossain Saimon and accused
Arafat Rahman (Coko) are not public servants, the
impugned proceeding of the said case against the

accused-petitioners is liable to be quashed.
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He candidly submits that since allegedly the
accused-petitioner No.1 having made the said alleged
payment to accused Ismail Hossain Saimon who
allegedly parted the said money with the accused
Arafat Hossain (Coko), the accused-petitioners were
not benefited with any pecuniary advantage and as
such, it cannot be alleged that the accused-
petitioners abetted the offences as alleged and
therefore, the impugned proceeding against the

accused-petitioners is liable to be quashed.

He categorically submits that there is no
allegation whatsoever, against the accused-petitioner
No.2 as to his any sort of involvement in the affairs of
the business of GATCO except a mere statement that
the accused-petitioner No.2 is a director of GATCO

and as such, the impugned proceeding against the
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accused-petitioner No.2 is liable to be quashed as a

matter of course.

He then points out that the facts as disclosed in
the FIR and the charge-sheet do not attract the
ingredients of the offences and as such, the same
cannot fall within the scope of section 5(1) of the
Prevention of Corruption Act, 1947 or section 409 of
the Penal Code and as such, the impugned proceeding

is liable to be quashed.

He further supplements that the facts as
disclosed in the FIR and charge-sheet against the
accused-petitioners, do not disclose any offence
under section 5(1) of the Prevention of Corruption
Act, 1947 since there is no allegation that any public
servant obtained any property/advantage for
awarding the said contract to GATCO or had any

involvement in any alleged transaction in between
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the accused Ismail Hossain Saimon and the accused
Arafat Rahman (Coko) and the accused-petitioners
are admittedly not public servant and therefore, the
impugned proceeding against the accused-petitioners

is liable to be quashed.

He vigorously submits that the allegations made
in the FIR and the charge-sheet against the accused-
petitioners do not disclose any offence under section
409 of the Penal Code since no property whatsoever
was entrusted with any of the accused, neither any
property whatsoever was under control of any of the
accused which could have been disposed of or
converted into his own use by the said accused and as
such there being no criminal misappropriation by the
any of the accused within the meaning of section 409
read with 405 of Penal Code, no offence has been

disclosed under the said section and as such, the
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impugned proceeding against the accused-petitioners

is liable to be quashed.

Mr. Ajmalul Hossain has strongly argued that
the Anti-Corruption Commission Act, 2004 came into
effect on the 9" May, 2004 but the alleged occurance
took place from 01.03.2003 to 31.12.2006 and as
such, the institution of the case for the alleged
offences partly committed prior to coming of the
aforesaid ACC Act, 2004 with retrospective effect is
totally illegal and without jurisdiction and that the
proceedings of inquiry and investigation are also
illegal and not sustainable in the eye of law and for
those reasons and that following the same, there is a
ample chance of misjoinder of charge and in order to
prevent miscarriage of justice, further investigation is

required in order to ensure fair investigation.
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In this connection, the learned Advocates have
referred to the certain provisions of the Anti-
Corruption Act, 1957 and the ACC Act, 2004, the
relevant rules of the ACC Rules, 2007, section 6 of the
General Clauses Act and Articles 31 & 35(1) of the

Constitution.

He points out that since the inquiry into the
matter was held ignoring sub-rules (1), (2) and (5) of
the ACC Rules, 2007, the case instituted in violation of

the said rules is liable to be quashed.

It was further urged that no proper sanction was
obtained in accordance with section 32(1) of the Anti-
Corruption Commission Act, 2004 read with Rule
15(7) of the Anti-Corruption Commission Rules, 2007
and since the sanction was given in a mechanical way,

it was not a sanction in the eye of law.
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He lastly submits that the learned Judge of the
special Court constituted under the Criminal Law
Amendment Act, 1958 is under strict obligation to
dispose of the said case within the statutory period of
60 days from the date of cognizance on 15.05.2008
under section 6A of the Criminal Law Amendment
Act, 1958 but in the instant case, the learned Judge of
the Special Court failed to dispose of the said case
within 60 days from the date of cognizance and as
such, the learned Judge of the Special Court having
failed to dispose of the case even after 60 days from
the date of cognizance, the impugned proceeding
against the accused-petitioners is liable to be

guashed.

On the other hand, Mr. Md. Khurshid Alam
Khan, the learned Advocate for the Anti-Corruption

Commission, by submitting counter affidavit,
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vehemently opposes the Rule and categorically
submits that on a plain reading of the FIR,
confessional statement of the accused petitioners,
charge sheet, cognizance order, the case of abetment
has been disclosed against the accused-petitioners
which clearly attracts the offence under section 109
of the Penal Code and the same may be proved on
taking evidence or may be inferred from the conduct
of the accused and attending circumstances of the
case and as such, the allegation of abetment cannot
be decided under section 561A of the Code of
Criminal Procedure and for this reason, the Rule

should be discharged.

He next submits that the allegations that have
been brought against the accused-petitioners and
others are all disputed questions of facts and that

disputed questions of facts cannot be decided under
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section 561A of the Code of Criminal Procedure

invoking the inherent jurisdiction of this Court.

He then submits that prima facie allegation of
abetment has been disclosed from the materials
collected by the prosecution and as such, the
prosecution should not be debarred from proving the
allegation by adducing evidence which may be oral,

documentary and circumstantial in nature.

He candidly submits that from the charge-sheet,
it is evident that sanction was given by the
Commission in accordance with law and the charge-
sheet together with sanction was duly submitted
before the concerned court below and that the
matter of sanction has already been settled by the
apex court in a series of legal decisions and that
Sanction from the Commission will be required when

the charge-sheet is filed under sub-section (2) of
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section 32 of the ACC Act, 2004 and on receipt of the
charge-sheet along with a copy of the letter of
sanction, the Court takes cognizance of the offence
for trial, either under the original section 32 or the
amended section 32 and that as a matter of fact, only
one sanction will be required under unamended or

amended section 32 of the ACC Act, 2004.

Mr. Khan in support of his submission has
referred to legal decisions taken in the cases of the
Anti-Corruption Commission vs Dr. Mohiuddin Khan
Alamgir and others, reported in 62 DLR(AD)
(2010)290, Habibur Rahman Mollah vs the State and
another, reported in 62 DLR(AD) (2010)233 and 61
DLR(HC)1, Anti-Corruption Commission vs Md.

Bayazid and others, reported in 65 DLR(AD) (2013)97.

He vigorously submits that the Anti-Corruption

Commission Act, 2004 came into force on the 9™ May
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of 2004 and the alleged offences as it appears from
the F.I.R were allegedly committed from 01.03.2003
to 31.12.2006 which indicates that the offence was
partly committed prior to coming of the ACC Act,
2004 but in spite of aforesaid scenario, there is no bar
to proceeding with the case giving retrospective
effect and this point of law has already been decided
by the apex court so for this reason the impugned

proceeding can not be quashed.

Mr. Khan in support of his submission has
referred to a legal decision taken in the case of
Tarique Rahman vs Government of Bangladesh and
others, reported in 63 DLR(AD) (2011)18 and the
aforesaid decision was further affirmed in Civil Review
Petition No. 32 of 2011 by the Appellate Division,

reported in 63 DLR(AD) (2011)162.
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He categorically submits that it is true that there
are some time limits for completion of investigation
and trial of the case as per Rule 10 of the ACC Rules,
2007 and conclusion of trial as per section 6A of the
Criminal Law Amendment Act, 1958 but those are not
mandatory rather directory in nature and that being
the position of the law there is no violation of law and
rules in the instant case and considering all the aspect

of the case, the Rule should be discharged.

Mr. Khan in support of his submission has
referred to legal decisions taken in the cases of AHM
Mustafa Kamal @ Lotus Kamal vs Bangladesh,
reported in 61 DLR(AD) (2009)10 and SM Mozammel
Hoque Talukder @ Shahjahan Talukder @ Shahjahan
and others vs the State, reported in 68 DLR(AD)

(2016)370.
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He lastly submits that the accused-petitioners
made a confessional statements before the
Metropolitan Magistrate, Dhaka involving themselves
with the commission of offences and the same may
be tested at the time of trial by cross-examining the
recording Magistrate and as such, the question of
guashing the proceeding at this stage does not arise
at all and as such, considering all the aspects of the

case, the Rule should be discharged.

Mr. A.K.M. Amin Uddin , the learned Deputy
Attorney-General along with Mrs. Helena Begum
(China), the learned Assistant Attorney-General,
appearing for the State, submits that the disputed
guestions of facts cannot resolved by this Court
invoking its inherent jurisdiction under section 561A
of the Code of Criminal Procedure and as such, the

Rule should be discharged.



49

He next submits that the disputed question of
facts can only be decided on taking evidence from the
witnesses of the respective parties before the trial
court and that being the reason, the Rule should be

discharged.

We have gone through the application under
section 561A of the Code of Criminal Procedure and
the Annexures annexed thereto. We have also
perused the application and heard the submissions
made by the learned Advocates for respective parties.
We have also considered them to the best our wit

and wisdom giving thoughtful analysis on them.

Before coming to a decision in this Rule, it is
pertinent to note that the inherent power under Section
561A of the Code of Criminal Procedure can be
invoked at any stage of the proceeding even after

conclusion of the trial, if it is necessary to prevent the
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abuse of process of the court or otherwise to secure the
ends of justice. The aforesaid view finds support in
decision in the case of Sher Ali (Md) and others Vs

The State, reported in 46 DLR (AD) (1994) 67

wherein it was decided as under:-

“the inherent power under Section 561 A of the
Code of Criminal Procedure can be exercised to quash
a proceeding or even a conviction on conclusion of a
trial if the court concerned got no jurisdiction to hold
the said trial or the facts alleged against the accused do
not constitute any criminal offence, or the conviction
has been based on ‘no evidence’ or otherwise to secure

ends of justice”.

The guidelines and principles for quashing a
proceeding were initially formulated and settled in the
decision in the case of Abdul Kader Chowdhury Vs

The State reported in 28 DLR (AD) 38. Subsequently,

the aforesaid views were reiterated in the decision in



51

the case of Ali Akkas Vs Enayet Hossain and others,
reported in 17 BLD (AD) (1997) 44 =2 BLC (AD)
(1996) 16 wherein it was spelt out that to bring a case
within the purview of Section 561A of the Code of
Criminal Procedure for the purpose of quashing a

proceeding, one of the following conditions must be

fulfilled:-

(1 Interference even at an initial stage may
be justified where the facts are so
preposterous that even on admitted
facts no case stands against the
accused;

(11 Where the institution and continuation
of the proceeding amounts to an abuse
of the process of the Court;

(1) Where there is a legal bar against the
initiation or continuation of the

proceeding;
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(1V) In a case where the allegations in the
FIR or the petition of complaint, even if
taken at their face value and accepted
in their entirety, do not constitute the
offence as alleged and

(V) The allegations against the accused
although constitute an offence alleged
but there is either no legal evidence
adduced in support of the case or the
evidence adduced clearly or manifestly
fails to prove the charge.

The aforesaid principles were reechoed in
the decision in the case of Begum Khaleda Zia

Vs. The State and another, reported in 70 DLR

(AD) (2018) 99.

Now, question arises as to whether the principles

and guidelines for quashing a proceeding settled by
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our Appellate Division are applicable in the instant

case at hand for quashing the same.

It is evident from the prosecution materials that
on 02.09.2007, one Golam Sarwer Choudhury, Deputy
Director of the Anti-Corruption Commission being
informant lodged an F.I.R. with Tejgaon Police Station
against the accused-petitioners and others under
sections 409/109 of the Penal Code read with section
5(2) of the Prevention of Corruption Act, 1947,
alleging, inter-alia, that the Government decided to
handle the container of ICD Dhaka and Chittagong
Port through a contractor. Accordingly, Chittagong
Port Authority issued tender notice on 1.3.2003
incorporating some terms and conditions therewith.
Pursuant to the said tender notice, Global Agro Trade
(Pvt.) Company Limited (GATCO) along with others

submitted bids before the concerned authority. The
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Technical Evaluation Committee of the tendering
authority found the GATCO as lowest bidder. Though
GATCO did not have any previous experience in
handling container, the committee declared GATCO
responsive and recommended the same to the
CHittgaong Port Authority. Thereafter, following the
process, the same was placed before the Ministry of
Shipping for consideration. The Ministerial Committee
of the Ministry of Shipping refused to accept the
recommendation and proposed to issue retender
notice. The proposal of the Ministerial Committee
was placed to the Prime Minister’'s office. On
06.12.2003, the then Prime Minister Begum Khaleda
Zia returned the matter to the Ministerial Committee
for reconsideration. At the relevant time, Lt. col. Retd.
Akbar Hossain was the Minister of the Ministry of
Shipping. Accused Ismail Hossain Saimon is his son.

Accused Ismail Hossain Saimon contacted with Arafat
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Rahman (Coko) son of the then Prime Minister Begum
Khaleda Zia seeking help to get the contract in favour
of GATCO. The accused Arafat Rahman (Coko)
demanded half of the money to be received by
accused Ismail Hossain Saimon from GATCO in order
to get a positive order by influencing his mother.
Accused Ismail Hossain Saimon accepted the proposal
and, accordingly, accused Arafat Rahman (Coko) upon
influencing his mother, the then Prime Minister of the
Republic Begum Khaleda Zia, managed to get the
recommendation of the Tender Evaluation
Committee approved by rejecting the earlier decision
of the Ministerial Committee for issuing retender
notice. The accused-petitioner No.1-Managing
Director of GATCO as well as the accused-petitioner
No.2-Director of GATCO, at the time of holding
preliminary inquiry over the matter, admitted that

they had paid Taka 2,19,45,091 to accused Ismail



56

Hossain Saimon for influencing the then Prime
Minister through accused Arafat Rahman (Coko), the
son of the then Prime Minister Begum Khaleda Zia.
The then Prime Minister Begum Khaleda Zia, in
collusion with other accused, allowed GATCO, an
inexperienced company for handling operation of
Chittagong Port and ICD, Dhaka which caused loss

more than Tk.1,000 crore to the State.

It appears from the FIR that the names of the
accused- petitioners have been disclosed in the FIR
and the Anti-Corruption Commission after holding
investigation having found prima facie case submitted
charge sheet against the accused petitioners and
others under section 409/109 of the Penal Code read
with section 5(2) of the Prevention of Corruption Act,

1947. So, the allegations brought against the accused-
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petitioners and others in the FIR are found prima-

facie thruthful by the investigating officer.

It is apperant from the record that the accused-
petitioners made confessional statements under
section 164 of the Code of Criminal Procedure

confessing their involvement in the crime.

Anyway, taking into consideration of the FIR,
charge-sheet and the confessional statements given
by the present accused-petitioners and another, the
learned Metropolitan Senior Special Judge took

cognizance of the offences in the case on 15.05.2008.

The submissions made by the learned Advocates
for the accused-petitioners may be formulated in 5
folds-firstly, the allegations are so preposterous that
the same donot disclose any offence against the
accused-petitioners under sections 409/109 of the

Penal Code read with section 5(2) of the Prevention of
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Corruption Act, 1947; secondly, the learned Special
Judge took cognizance of the offences in the case
under sections 409/109 of the Penal Code read with
sectin 5(2) of the Prevention of Corruption Act, 1947
without any sanction required to be issued under
section 32 of the Ant-Corruption Commission Act,
2004 read with Rule 15(7) of the Anti-Corruption
Commission Rules, 2007; thirdly, no property was
entrusted with the accused-petitioners and they
cannot be tried by the learned Special Judge as they
are not public servants; fourthly, the Anti-Corruption
Commission has no power and authority to hold
inquiry and investigation since part of the offences
were committed prior to coming of the ACC Act, 2004
and fifthly, the learned Special Judge could not
dispose of the case within the statutory period of 60

days from the date of cognizance.
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Now, we want to take up the first legal issue for
discussion and decision. It is contended on behalf of
accused-petitioners that the prosecution materials do
not disclose any prima-facie case against the accused
—petitioners and the allegations brought against the
accused-petitioners are preprosterous in nature. On
the hand, Mr. Khan with reference to prosecution
materials points out that the prosecution materials
disclose prima-facie case against the accused-
petitioners and others, so there is no bar to proceed
with the case against the accused-petitioners and
others. Now, let us see how far the prosecution has
been able to disclose the prima-facie allegations
against the accused-petitioners in the prosecution

materials.

The First Information Report reveals that * RS @

FN SFA eqFNal @ Aieeml fomR SqFen  #iced
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A reference to the confessional statment given by
the accused-petitioner No.1 shows that “=if¥ ¢ ¥& e
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TN | O WIOCAE Lowest TS (I G2 OLF €5 *OIX (411
TS =0T 0T QI | ATH SR ARG FANCS! R @5 %
CRIE TR | ARNCTR ] (IS TteS i MIRE NIt 85% @R Ol
3 IHE T €% TR 0% (N6 ¢5% R (ST T | N G794

FOIE THZT F | (GBIE@ WA Lowest 22 | 32 SR
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Gy AT FCS TN T R | I G IR @O
FAGTS TR AEF T=N (V&) R [eeie 9 41 281
TG W | TRPT TR A G ¥fFea 7= g
TRTe [P sfgfifRe «a e 2nd Jowest bidder w3 =6
(e F AR [ | 9o TR ARFT TS e IR
2R > Fea MR | AS FGre Pl T 26T o7
AR AN S[ARS  FA @R I @ AGANA (R WA
T FAIE SO AN T FA0a ©F A (@9 Aieewt ez
faoer R w6 e e S Feb 2l | N AN
e SN g I 12 92 @BT O WA B GIGIR T | @
TATOIEF AR ALPS TRANE G FIC AN involve F @R
AT ACF SR CFSCSE Ol e =07 | @B g o1y afe
% toE A ¢5% e MR (@IS B fre =g
S O (RN G ACE 1 | O AR e Ol WK (AR

@I O e | 7 I TN FNoET I I [l B
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WS TR | RN (@ e o MR ggen [oeies o8[b
TTE T | QIR ARTS! ARCES FABCS AN 2B SN
T | I DI TG FEATT AN WOCFE pE IS = 1 R
fCOM™E 2008 SN F& &F B | TF/00¢ (AF AT AT
So T DI WIS T | ST b T &G @9 NIl 00T I do
% F0a Ol fare Al «a st afemer s @i W9 2t
wigS DI TEHEE WM e AE IR ARA &9 WM Sy
T, (T W 38 &TF B! | GOIF (GG 77F AN §ig/oq 2@
B S A0S ACF T AT FAEAT ,59,8¢,005/- I 17

A relevant portion of the confessional statement

given by the accused-petitioner No.2 reads that “ &=
V& S RICTA (=0T AR @ SN RGO Grm N Azem
OFE FE (ETAAG FACS! AMTS FA € GOT5 (SIOTE FCA | G
qred fE8UHU GABIF AN G QAP TR FaoW | 12

G MR AN AT 5 | N BB 6T (T TFA) THRQ

TARE IS OME g [ @Ecel | SRR Bigd FIw



64

FAATTH TIRCAFA RETH @R PG YBFR FE e
Qe | MBS TR AT IR @M FAET N0 436
T[N BT (A AT (RDeiR AETRee | T oo eeife=s
TR S8, emE e o | SmeE ol iR 93
a0 wiEe @ @, @RY O FCHIA Yol ¢ Afowms! TR
©I2 WHCF GOd I &% F4 oy @36 FF5Ts eizw frre
AICIN O FIE0 407 A & PG (TOIa FCG F00 R0
qR e [GTE V1 R 7 e T WS I dR 6
TR A | AR AR M FRTCT AL A T
JE | AR BT AN AL I G A 27 [0 g
T @R MR TENEER GO WA AR FA© B | AT
NFRE IZ @ @ 7 PIRQ FCGE FAC0 KK G2 (FS o
f-tbeR Face 1 Hea o REgfoe (3w AT | o AR 6
S A @ BRI (B T Z© I 9ROl (IATACD)

@> *oi I e =03 | ARG wiwgE GRS sife w1z
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Aol (<RI ST QACS 21T | SRR TN el (ITeas ol
TS T 85 MO IR R IF A ¢ O[] T do eI
TG @ *oie IR oMo T@wm 7F | @3 erRele ey
w3 | AR GOE-G SR 8 TG Gl IR
wawrel MR o7 2 | (PSR WqIMeTd G TR T RS
Taprel FIffbre I | s FHbre swR TEEr =W (T@)
MIOTPR AR A ACAMT IR | QTS TR AIRFA IQAAR
(SIS Ol e | T ARF TRA ANRI GF 7@ =Feq T=A
q19 2% | Lowest bidder @ el «3 s wite fee e
Tl T R R CTE SN MEFH 77NN 61 [0S &
2B (77 | [-0eiEe Fraie zena o9 AR AN Y @Al
T A A TR 2@ AQES F7H  THRCE QIS AL
TG FAce AR RbeiEd [l Aites 34 @ | 97l Iw
AR SR @ TR T3 | G M1 AGAE a1 il o1

T W T4 G5! 9 | (3T (ONIF AR AAFS IR0 (FIFF
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WBYE F(A | AR AT AR @R O e 7R |
AIZR AT ATANCF T (O € *OI ORI ey
e @4 @IS Bt es 20 O (@I [T AP || @
SRR AR AT 0T NI IS Gipl e | g st
AT @ ol Bt e frre g@ | are Aiife Id =3 |
G AN (IS NG qiewans e oo aurkib
FCH> A AT | ACEIS TR ARGE IWGCS SWNre 27 |
GFAR O ot wefRfr MY HivtER pfe wiifte =7
FTICICS BT 008 AR CEH MEH L O Fa WP w04 |
G STR/o¢ FE TAEF AN Nfead 6 AfeweT yo &%
Bl 03 MK B | g AW © IPT EE @ Tl AF00F FIRCH
AT B @SS (1R ARTS Biel 1 frs Am nferes
SR I g TS ACF | 77 (/T AN Ao 6 2
S AR B WM FACO AT | @ AR (FF AT 38 T
(@ T YY 7TF  5IF (T | 9OIF TF/oq IS AT (TG I

B W e ATF T (G AT FHe R @I O 5 5i
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A relevant extract of confessional statement given
by co-accused Ismail Hossain Saimon indicates that
“ofifeTd SN (=G @R TG | AMTS! FID FA 8 T (ST FCA
ORI G Az | Wf @9 W CCC (Comilla Cadet
College) @ TRAI IR | WA FeC=d M W T oK@
(2002 F Q) WA AFR & & | @7 000 AN MR AR
(S™%) I R ICD TR e F=AIt A 0 | SIS ©2 @ GAE
(TPB) TSN =1 | #tF (T WS [RBS S &) A+« @
(S195) AR G TR W TR | T AT SBAH FITF (A1
(SPRB) FE F© | Ol Frert [T T | O W e (T15)
@@ Technically @3 Financially #I 2® (1 | O S0 (SFP5)
A ST FE | O SNCE O (@IS €3% R e (%)
Y I | GFR QPR M @ TR HICES BATH FIORE (S7PG)
GF N TG IR IR MOER TR @ [T (D)
QT TG T A IS AR | G OB ALAd
TRFR FRA AMCRI Y (A | G949 zis =iy sy ames Jf |

I @ @ @ Help 00 ARE 7 I @4 | ({RY IS0
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Tender IR¥® =JF TR AR CTRY W G w=rere
TRAM (IS 6T @R AT BIR | e [ifere R 3l @
OICP MIBCPE 2T AT A (TPB) 3R,00,000/- (I 7TF) Il
AR afexpfs 73 | @I R 2K SAffes | siw DOHS Wi
A (IS FTON | G4 (I OFF T T G A 7ol
b Praie e S | o N 4 g Gor SgEme
A | SR A0 FIE0 A | AfSTET (FIFIE 8/¢ TF OIF
(TR 2T | G S IS B0 | 4 ey WIH @fiesy aifas @
@l (A O DIl (T W AN | @R B 20 sRweice
(PP A BIF WA I (7 dfoepfe (Al &1 G999 o
(@IS o B (=@ [ | Do i @unfe trm enfem
XTI PR SR | 92 A TG~

From the prosection materials, it transpires that
though GATCO did not have any prior experience in
handling container, GATCO was shown as responsive
and was recommended to be awarded with the contract
by Technical Evaluation Committee in violation of
cluase 8.2.2(iii) of the tender. The Ministerial Committee

recommended to float re-tender. The then Prime
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Minister Begum Khaleda Zia being influenced by her
younger son the accused Arafat Rahman (Coko)
declined to accept the recommendation of the
Ministerial Committee. Allegedly, the accused-petitioner
No.1 Syed Galib Ahmed during enquiry admitted in his
confessional statement that he paid Tk.2,19,45,091.00 to
accused Ismail Hossain Saimon, son of Lieutenant
Colonel (Retd.) Akbar Hossain, the then Minister of
Shipping as a condition to be awarded with the said
contract and allegedly, the accused-petitioner No.l
disclosed in confession that the accused Ismail Hossain
Saimon paid part of the said amount to accused Arafat
Rahman (Coko) from time to time as demanded by the
said accused Arafat Rahman (Koko) who is the younger
son of the then Prime Minister Begum Khaleda Zia and
thus the accused-petitioners and others committed
offences under sections 409/109 of the Penal Code read
with section 5(2) of the Prevention of Corruption Act,

1947.
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It is worthwhile to mention that the extraordinary
or inherent powers as given in Section 561A of the
Code of Criminal Procedure do not confer any
arbitrary power, authority and jurisdiction on the
Court to act or to perform anything by its own way of
thinking and procedure save and except the settled
principles of law. The disputed questions of facts are
the matters of trial and evidence and the same can only
be examined, resolved and decided by the learned trial
judge taking evidence from the witnesses of the

respective parties of the case.

It 1s important to note that the inherent
jurisdiction under Section 561A of the Code of
Criminal Procedure, though undefined, indefinite and
wide, has to be exercised sparingly, carefully and with
caution in a rarest of the rare case to do real and
substantial justice for which the Court exists. It is now

well settled that the allegations that have been brought
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against the accused-petitioners and others are disputed
questions of facts which require to be proved before
the trial court on taking evidence from the witnesses of
the respective parties.Furthermore , as per contention
ocate for the accusedof the learned Adv- ,petitioners
the accused-petitionerbeen implicated in this veha s
case out of political rivalry and political reasons. This
is also a matter which can only be considered by the
learned trial judge at the time of trial of the case. At
this stage, the power and jurisdiction of this court

tionunder Sec561A of the Code of Criminal

Procedure 1s limited to ascertaining the truth or

.otherwise of the allegationUnder the aforesaid facts

and circumstances, we are not at one with the learned
Advocate for the accused-petitioner that the
allegations disclosed in the F.I.R and the charge-sheet
are preposterous and the same do not disclose any

offences under Sections 409/109 of the Penal Code
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read with under Section 5(2) of the Prevention of
Corruption Act, 1947.

According to the averments of the FIR, charge-
sheet and confessional statements, the prosecution has
made out a clear case of corruption and abetment
against the accused-petitioners and others and, as such,
our considered view is that the allegations that have
been brought against the accused-petitioners and others
are not preprosterous rather the prosecution materials
disclose prima-facie case against the accused-petitioners
and others and for these reasons, it needs scrutiny of the
allegatins taking evidence from the witnesses of the
respective parties. Therefore, on this count, the Rule is
liable to be discharged, as the submissions of the learned
Advocates for the accused-petitioners in this regard fall
flat.

Now, we want to take up the second legal issue for
discussion and decision. As per submission of the
learned Advocate for the accused-petitioners, no valid

sanctions were accorded to file the case as well as to
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submit the charge-sheet for prosecuting the accused-
petitioners and others in accordance with law. On the
other hand, Mr. Khan rebutting the submission of the
accused-petitioners points out that no sanction is
required to file the case as well as to submit the charge-
sheet rather only one sanction is required under the
amended or unamended section 32 of the ACC Act, 2004
when the charge-sheet is filed under sub-section (2) of
section 32 of the ACC Act, 2004 and having received the
charge-sheet along with sanction from the Commission,
the Court takes cognizance of the offences for trial.

The provision and procedure of law regarding
sanction as contemplated in section 32 of the Durnity
Daman Ain, 2004 has already been settled by the
Appellate Division in the legal decision taken in the case
of Anti- Corruption Commission Vs. Dr. Mohiuddin
Khan Alamgir and others, reported in 62 DLR (AD)
(2010)290.

Before we enter into the discussion regarding the

question of sanction in the instant case, we think that it
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would be proper to deal with the relevant laws and the
settled principles of laws settled by our Appellate

Division.

In the case of Anti-Corruption Commission vs Dr.
Mohiuddin Khan Alamgir and others, reported in 62
DLR (AD) (2010) 290, it was decided by the apex Court
that as per section 32 of the ACC Act, 2004, only one
sanction is required to proceed with the case.

It was held therein as follows:-

“No sanction is required to file a
complaint (¥fe@+) and the unamended as
well as the amended section 32 requires only
one sanction from the Commission.”

It was further observed therein as under:-

“The High Court Division, however,
misinterpreted section 32 of the Act, the
original as well as the amended one, in
holding that a sanction by the Commission is

required before lodging a first information
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report. The High Court Division, further
misconceived the amended section 32 and
wrongly held that a further sanction is
required to take cognizance of the offence by
the Court in spite of the sanction given
earlier under sub-section (2) of section 32 of
the Act.”
It was further laid down therein that:-

“Sanction from the Commission will be
required when the charge-sheet is filed
under sub-section (2) and on receipt of the
charge-sheet along with a copy of the letter
of sanction the Court takes cognizance of the
offence for trial, either under the original
section 32 or the amended section 32. As a
matter of fact, only one sanction will be
required under section 32, un-amended or
amended.”

After completion of the investigation, the

investigating officer, under sub-section (2) of section 32,
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on obtaining the sanction from the Commission, would
submit the police report before the Court along with a
copy of the letter of sanction. The Court, under
subsection (1), would take cognizance, only when there
is such sanction from the Commission. Both the sub-
section (1) and subsection (2) of the section 32 envisages
only one sanction, not two. Sub-section (1) does not spell
out or even envisage filling of any fresh sanction when
the sanction to prosecute has already been filed along
with the charge-sheet of the investigating officer. It only
envisages that without such sanction from the
Commission (St Sam= wfecacs) as spelt out in sub-

section (2), no Court shall take cognizance of the offence
((FF AMFTS Q3 JZFF JA (@ 214 (o e 927 FEE
qN) under sub-section (1) of section 32 of the ACC Act,

2004.

In the case of Habibur Rahman Mollah vs the
State, reported in 61 DLR (HC) (2009)1, it was held that

two sanction are required under section 32 of the ACC
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Act, 2004, and that the sanction before submitting the
charge-sheet has to be a speaking one based on reason,
not mere mechanical. We have already noted that
subsequently, law on point of sanction has been settled
by the Appellate Division in a series of cases to the effect
that under the amended section 32 of the ACC Act, 2004,
only one sanction is required before submitting the
charge-sheet and it will be given in ‘Form-3" of the
schedule to the ACC Rules, 2007 and it needs not be a
specking one. In the facts and circumstances of the
instant case, we find no reason to deviate from the
settled principle on the issue of sanction. In view of the
legal proposition of law, we hold that the sanction, as it
is evident from the charge-sheet, given in the instant
case does not suffer from any legal infirmity and has

been given in accordance with law.

Under the aforesaid circumstances and the
position of law, our considered view is that two

sanctions are not required for filing and trial of the case
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respectively as per provision of law because the section
32 of the ACC Act, 2004 was amended by Ordinance No.
VII of 2007 which came into effect on the 18 April, 2007.
In support of our above view, we can rely upon the
decision taken in the case of Anti-Corruption

Commission Vs. Md. Bayazid and others, reported in

65 DLR (AD) (2013)97, wherein it was held that:

“Therefore, under the amended
provision no prior sanction of the
Commission for filing a case is necessary in
accordance with Form-3. The High Court
Division was confused by the use of the
words “sanction for filing case” which were
deleted by Ordinance No. VII of 2007 and by
overlooking this aspect of the matter

quashed the proceeding.”

So, in view of the discussions and proposition of
law, it cannot be said that there is no valid sanction from

the Commission to prosecute the accused-petitioners
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and others in accordance with law. Accordingly, we do
not find any considerable force in the submissions of the
learned Advocates for the accused-petitioners to the
effect that the impugned proceeding suffers from non-

submission of sanction from the Commission.

Now, we want to take up the third issue for
discussions and decisions. As per submission of the
learned Advocate for the accused-petitioners, no
property was entrusted with the accused-petitioners and
they cannot be tried by the learned Special Judge as they
are not public servants. On the other hand, Mr. Khan
controverting the submissions of the accused-petitioners
draws our attention to the effect that the property in
question is a government property and certainly, the
property was in the supervision, control and possession
of the public servants who at the abetement of private
persons committed the offence of misappropriation of
money leasing out the landed property in lesser price

instead of market value and under the circumstances,
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there is no bar to hold any trial of the private persons
with the public servants in view of the existing
provisions of law. However, our considered view is that
any government property, in possession of the public
servants, should be deemed to be in the possession of
the government and it is the duty of the public servants
including all the citizen of the country to observe the
Constitution and the laws, to maintain discipline, to
perform public duties, to protect public property and to
strive at all times to serve the people as per Article 21 of
the Constitution and the public servants would be guilty
of misconduct if they fall in one of the categories
mentioned in section 5(1)(a) to (e) of the Prevention of
Corruption Act, 1947 punishable under section 5(2) of

the said Act.

Anyway, it is a case under section 5(2) of the
Prevention of Corruption Act, 1947, read with sections

409/109 of the Penal Code implicating 13 accused-

persons including the present accused-petitioners.
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Section 5 of the Criminal Law Amendment Act, 1958
reads as follows:

“Notwithstanding anything contained
in the Code of Criminal Procedure, 1898, or
in any other law, the offences specified in the
schedule shall be triable exclusively by a
Special Judge”

The relevant portion of the schedule to the
Criminal Law Amendment Act, 1958 runs as follows:
“Schedule
(See section 5)
“(a) Offences punishable under wdifs wxw

FRHF 2, 008;

(b) Offences punishable under the

Prevention of Corruption Act, 1947;



82

(d) Abetment described in section 109
including other abetments,
conspiracies described in 120B, and
attempts described in section 511, of
the Penal Code, 1860 related to or
connected with the offences mentioned

in clause (a) to (c) above.”]

Again if we see the section 28 of the ACC Act,
2004, then it would be further divulged that the schedule
offence under this law is only triable by the special
Judge which has been enacted in the section 28 of the
ACC Act, 2004. For better understanding, it will be wise
to quote the section 28 and schedule of the Criminal Law

Amendment Act, 1958, which run as under: —

| HRIEE 7o, Bep () WHiee wRe
oy (P W3 fogwe AR R AFd A @A, 92
R WEH 8 T SHOE IO FAAPTR (TG

CIE T8 TS BRI 230 |
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() @2 WE3CR 9 ¢ TxE euhia e
woieTeed e ¢ Wil fedifes cw@  The
Criminal Law Amendment Act, 1958 Gi

section 6 Gi sub-section (5) @32 sub-section

(6) 97 fage ISte STy REIfeT erares 230 |

(3) The Criminal Law Amendment Act,
1958 @7 @ R4 @ Wikt @ fRKyieE ke

ST R30T B IRCTR R SR 220 |
S
(4T Sa(F) G237]
(F) A2 R T HRIPTIR;

(¥) the Prevention of Corruption Act, 1947

(Act 11 of 1947) @3 S&14 =119y SAHA<TIR;

() e

(?)  the Penal Code, 1860 (Act XLV of 1860)
a3 sections 161-169, 217, 218, 408, 409

and 477 A S8 =T SR

(F) SIA (F) 2200 () (O e A7IeTea Age

712 1 577/ The Penal Code, 1860 (Act XLV
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of 1860) @3 section 109 @ e AT NIy
TETel, @ Iffe Twa@ @32 section 120B ¢ 3ffs

LT YR section @dd Q@ IS LATHEBR FAALTIR |

In view of the above facts and circumstances of the
case and the propositions of law cited above, we are led
to hold the view that the trial of the private persons may
be held with the public servants provided the private
persons abeted the public servants to commit the
schedule offences of the ACC Act, 2004 and the Criminal
Law Amendment Act, 1958 and there is no bar to
holding trial of the accused-petitioners with the public

servants together in accordance with law.

Now, we take up the fourth issue for discussion
and decision. it is argued on behalf of accused-
petitioners that the Anti-Corruption Commission Act,
2004 came into force on the 9t May, 2004 but the alleged
occurrence took place in 01.03.2003 to 31.12.2006 so it is
evident that the alleged occurrence was partly

committed prior to coming of the ACC Act 2004 and in
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that view of the matter, the Anti-Corruption
Commission has no jurisdiction and authority to hold
inquiry and investigation into the instant allegations. On
the other hand, Mr. Khan seriously opposing the
submissions of the accused-petitioners illustrates that
this point of law has already been settled by the Apex
Court in a series of decisions and since the part of the
offences was allegedly committed prior to enactment of
the ACC Act, 2004, there is no bar to hold trial of those
offences giving retrospective effect as the offences even
if partly committed before commencement of the ACC
Act, 2004 have been saved by the ACC Act, 2004 and
under the circumstances, the proceeding under the
provision of the subsequent Ain in respect of an offence
allegedly committed before enactment of the ACC Act,
2004 is not ultra vires the Sub Article (1) of Article 35 of

the Constitution.

It is now well settled that a criminal offence never

abetes or never be destroyed even after the repeal of the
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law under which the offence is alleged to have been

committed.

It is also necessary to examine the section 17 of the

ACC Act, 2004 to address the pertinent question of law

which runs as follows:-

(a)

To enquire into and conduct
investigation of offences mentioned in

the schedule;

To file cases on the basis of enquiry or
investigation under clause (a) and

conduct cases under this Act;

To hold enquiry into allegations of
corruption on its own motion or on the
application of aggrieved person or any

person on his behalf;

To perform any function assigned to
Commission by any act in respect of

corruption;
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To review any recognized provisions
of any law for prevention of corruption
and submit recommendation to the
president for their effective

implementation;

To undertake research, prepare plan
for prevention of corruption and
submit to the DPresident, the
recommendation for the action based

on in the result of such search;

To raise awareness and create feeling
of honesty and integrity among people

with a view to prevent corruption;

To organize seminar, symposium,
workshop etc. on the subjects falling
within the functions and duties of the

Commission;

To identify the various causes of

corruption in the context of socio
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economic conditions of Bangladesh
and make recommendation to the

President for taking necessary steps;

(G) To determine the procedure of enquiry,
investigation, filing of cases and also
the procedure of according sanction of
the Commission for filing case against

corruption and;

(k) To perform any other duty as may be
considered necessary for prevention of

corruption.

On perusal of the above section, it appears that
clauses (a)(b)(c) of the section 17 of the ACC Act, 2004
clearly empower the Commission to enquire or
investigate any offences mentioned in the schedule and
conduct case under this Act. From the FIR of the present
case, we find that the prosecution has allegedly made
out a prima facie case within the ambit of section 5(2) of

the Prevention of Corruption Act, 1947 read with
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sections 409 and 109 of the Penal Code. Therefore, we
are of the view that there is no legal bar under the law to
inquire or investigate the case by the ACC. Hence, the
argument put forward by the learned Advocate on
behalf of the accused-petitioners has no substance. It is
very pertinent to mention here that the Constitution has
not given any immunity to the Prime Minister or the
Cabinet Minister or any public servant whosoever in
respect of any criminal offence. There is neither any
constitutional nor any statutory or legal bar on ACC to
conduct any enquiry in respect of commission of
offences mentioned in the schedule to the ACC Act, 2004
and schedule to the Criminal Law Amendment Act,
1958. Therefore, we are of the view that not only on the
basis of any complaint but ACC itself is legally
empowered under section 17 of the ACC Act, 2004 to
conduct any inquiry or investigation so long as it attracts
the criminal liability under the ACC Act, 2004 and falls

within the ambit of law.
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From the discussions, legal proposition of law,
facts and circumstances of the case, as mentioned
hereinabove, it transpires that in the instant case, prima
facie, the prosecution has been able to disclose that the
accused-petitioners and others abused their official
position, used their corrupt or illegal means, abetted the
principle accused to use the office for illegal gains and
obtained for themselves or for any other persons any
valuable things or pecunary advantage, which fall
within the meaning of the criminal misconduct as
defined in section 5(1) of the Prevention of Corruption
Act, 1947 as the accused-petitioners and others are
allegedly involved as an abettors under section 109 of
the Penal Code which cannot be determined in a
separate criminal proceeding and the same must be
adjudicated in the instant proceeding by the Special
Judge as a competent Court as empowered by the
section 5 of the Criminal Law Amendment Act, 1958 and
section 28 of the ACC Act, 2004. Moreso, 3 accused

including the accused-petitioners namely Syed Galib
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Ahmed and Syed Tanvir Ahmed, the Managing Director
and Director of GATCO respectively made confessional
statements under section 164 of the Code of Criminal
Procedure wherefrom it is divulged that there is an
illegal transaction of crores of money and share of Taka
2,03,31,500. In this connection, we may reffer to a
decision taken in the case of Hossain Mohammed
Ershad, former President and others Vs. the State,
reported in 45 DLR (AD) (1993) 48 wherein it was

decided that:

“Though the offence of abetment was
not mentioned in Act II of 1947 it was
mentioned as an item in the schedule ‘C’ to
the Criminal Law Amendment Act, 1958.
Under section 5 of the Act that the special
Judge, appointed under the Act, has
jurisdiction to try that offence. Besides where
the prosecution case is that the offences were
committed in the course of the same

transaction all the accused who were alleged
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to have committed the offence as principals
and abettors in the course of the alleged
transaction can be tried under section 239 of

the Coe of Criminal Procedure.” ............

“Abetment is an offence under the
Penal Code made pnishable by a Special Act
even though abetment may not have been

mentioned as an offence under the Special

“In a proceeding under this provision
the court should not be drawn in an enquiry
as to the truth or otherwise of the facts which

are not in the prosecution case.”

In the case of Tarique Rahman vs Government of
Bangladesh and others, reported in 63 DLR (AD) (2011)

18, it was held that:

“ The offence under the Ain of 2009 shall be

triable by the Special Judge appointed under
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section 3 of the Criminal Law Amendment

Act, 1958-----------

“Section 17 of the ACC Act 2004 the ACC
shall enquire into and conduct investigation
of offences mentioned in the schedule and
file cases on the basis of inquiry or
investigation and conduct prosecution of the

case before the Court of Special Judge.”-------

“Section 6 of the General Clauses Act is
applicable to a repeal of a law without any
fresh enactment on the same subject. It is als
equally applicable to a case of repeal
followed by fresh legislation in the same
subject unless a different intention appears
in the repealing law with that of the
provisions of the Section and such different
intention has to be ascertained from
consideration of all the provisions of the

repealing law.”
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Moreover, under Article 111 of the Constitution
the law declared by the Appellate Division is binding on
the High Court Division, and, as such, this Division has
nothing but to abide by the law declared by the

Appellate Division.

Upon meticulous scrutiny of the above decision, it
is divulged that the instant case neither come within the
purview of the principles and guidlines for quasing a
criminal proceeding nor it is a case of mala fide one.
Rather, it is suggestive from the FIR and other
prosecution materials that the prosecution has allegedly
made out a prima facie criminal case against the

accused-petitioners and others.

Thus, upon discussions and the preponderant
judicial views of the Apex Court referred to above, we
are of view that the accused-petitioners and the public
servants involved in this case shall be tried by the

learned Special Judge at the same trial and there is no
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bar to holding trial for all the accused of the case

together in accordance with law.

Now, we want to take up the fifth issue for
discussions and decisions. As per arguement of the
learned Advocate for the accused-petitioners, the trial of
the case has not been concluded within sixty days from
the date of taking cognizance as per section 6A of the
Criminal Law Amendment Act, 1958, so the continution
of the impugned proceeding is illegal and is liable to be
quashed. On the other hand, Mr. Khan vehemently
opposses the submissions of the accused petitioners in
this regard and asserts that the time frame for conclusion
of trial is not mandatory rather it is directory in nature,
so for this reason, the impugned proceeding cannot be

stopped.

It is now well settled by the Apex Court that for
non-conclusion of trial of the case within the statutory
period mentioned in the law does not render the trial of

the case illegal unless consequence is provided therein.
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In the instant case, the time limit for conclusion of trial is
not mandatory rather it is directory in nature and for
this reason, the impugned proceeding cannot be

quashed.

In the case of AHM Mustafa Kamal @ Lotus
Kamal vs Bangladesh, reported in 61 DLR(AD)
(2009)10, it was laid down that “since no consequence
has been provided for the provisions both in section 6A
of the Criminal Law Amendment Act and rule 19Ka of
the EP Rules, 2007, they are directory in nature and the
Court shall not become functus officio even after the
expiry of stipulated period, the time limit for disposal of
the cases is merely directory, inasmuchas no

consequence was provided for in the law.”

Over and above, the provision of section 6A of the
Criminal Law Amendment Act, 1958, is not in force at

present.

Further, in the case of SM Mozammel Hoque

Talukder @ Shahjahan Talukder @ Shahjahan and
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others vs the State, reported in 68 DLR(AD) (2016)370,
it was decided that “since no consequence has been
provided for in section 10(4) (5) of the Druta Bichar
Tribunal Ain, 2002 the trial by the same tribunal even
after the expiry of 135 days will not be illegal or without

jurisdiction.”

Having considered all the facts and circumstances
of the case, and the materials annexed therewith, the
submissions advanced by learned Advocates for the
respective parties, the settled propositions of law and
the foregoing discussions and reasons, we do not find

any merit in this Rule.

Accordingly, the Rule issued at the instance of

the accused-petitioners is discharged.

The order of stay and bail granted earlier at the
time of issuance of the Rule by this Court is, hereby,

recalled and vacated.

The accused-petitioners are directed to surrender

before the learned Spcial Judge, Court No.3, Dhaka
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within 15(fifteen) days from the date of Judgment and
order and the learned Judge of the trial Court is also
directed to grant bail to the accused-petitioners in

accordance with the law.

The learned Judge of the trial Court shall be at
liberty to cancel the bail of the accused-petitioners if they
misuse the privilege of bail in any manner during trial of

the case.

The learned Judge of the trial Court is also directed
to conclude the trial of the case within 6(six) months

from the date of receipt of this judgment and order.

Communicate the judgment and order to the

learned judge of the concerned Court below at once.

K.M. Hafizul Alam, J:

| agree.



