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Ladies & Gentlemen,

It is a truism that a State should try so far as possible to govern through a

coherent set of principles whose benefit it extends to all citizens. The
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judiciary's role as an organ of the State is to declare the true and legal content
of such principles. That, in my opinion, is the essence of rule of law and

hence constitutionalism.

The objective is to provide a prognosis of constitutionalism in the years and
decades ahead through a holistic consideration of the present state of the
Constitution, a living document permitting of perpetual reinvention. In this,
much reliance is placed on the competence, authority and power of an
independent judiciary to undertake the progressive interpretation of the

Constitution. Indeed, this is key to the survival of the Constitution itself.

The “enthronement of the law” (to borrow a phrase from Sir Thomas
Bingham, Former Lord Chief Justice of England and Wales) clearly places
the independent judicial function of interpreting and applying the law at the
forefront of the separation of powers under the Bangladeshi constitutional
régime. That in turn is the essence of the notion of rule of law as is readily
discernible in the Bangladeshi context in the constitutional supremacy clause
I.e. article 7 which declares the Constitution as the solemn expression of the
will of the people. As a realist | believe that it would be a folly to treat such
popular will to be static and not mutable. Accordingly, the spirit of the
Constitution over and beyond merely the letter of the Constitution must stay
abreast of such popular will. Failure to do so places constitutionalism itself at

risk.

In my opinion, the primacy given to popular will lies latent in the very
genesis of the Constitution as a social contract aiming for the establishment
of a democratic society free from exploitation through limited government. In
the annals of the liberal tradition of political thought this best corresponds to
John Locke’s narrative of the relation between the ‘Sovereign State’ and the

‘Sovereign People’ in the context of the people being recognized as the
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legitimate source of the State’s powers. In that sense, a constitution as a
compact is basically a license to a limited government upon express
conditions attached marking, in Locke’s vision, the essential transitory device

from a state of nature to that of regulated governance.

Such transition to limited government becomes necessary on account of
inadequate regulation of guarantees to life, liberty, and property and the
resultant conflicts arising in the state of nature. The device adopted to oversee
this transition is a social compact to organize into an independent society that
gives up certain facets of its autonomy to a civil association to govern in a
manner that ideally best serves the governed. The citizenry organised in a
civil-political society retains the power as final arbiter of the quality of
governance and of resultantly ushering change in the instrument and mode of
governance. In return for legislative and executive rights so relinquished by
the citizenry, the social compact significantly makes the citizenry the
repository of “sovereign power” or capacity to determine the beneficial use
of such rights. Such consent given, actively and directly, to establish a
governmental structure leads to such consent being deemed to be expressed
through the people’s representatives to govern as trustees as per the social

compact.

Constitutionalism broken down into its core components of democratic
governance, human rights, and rule of law presupposes too the existence of
an independent judiciary. The concept of judicial independence is a complex
one and the quest for attaining and maintaining such independence is equally

daunting.

| would, therefore, be remiss if I, as a stakeholder in the judiciary, did not

reflect here on the issue as has a bearing on the judiciary in the ultimate
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analysis remaining a functional and relevant, if not an indispensable, organ of
the State.

The starting point here must, as the UN Basic Principles on the Independence

of the Judiciary declare, be the ability and authority of the judiciary to-

“decide matters... impartially,... without any restrictions, improper
influences, inducements, pressures, threats or interferences, direct or

)

indirect, from any quarter or for any reason.’

The terms ‘influences’, ‘pressures’ and ‘interference’ as are so inextricably
linked with the independent functioning of any judiciary are correlative to
forces external to the judiciary and the extent to which they may bear on the
discharge of judicial functions. These determine the extent to which the
judiciary may act impartially free of bias, prejudice, fear and other extra-
judicial compulsions and constraints. Indeed, the three organs of the State —
the legislature, the executive, and the judiciary — in an ideal constitutional
structuring are intended to operate as checks and balances on each other as
governed by an overarching aim of ‘separation of powers’. That view entails
the necessity for each branch or organ to discharge its functions “responsibly
and (with) restraint”. Experience shows that such restraint is often elusive
requiring concerted and deliberate efforts at regulating such separation.
Indeed, that objective, as is the bedrock of a constitutional democracy
founded on the rule of law, is best exemplified in our jurisdiction by article
22 of the Constitution as enjoins upon the State to ensure the separation of the
judiciary from the executive organ of the State. Nowhere is that intent,
however, better put to the test than in the mechanisms adopted for judicial
appointments. In the Bangladeshi context, half-a-century into the adoption of
the Constitution, we find ourselves still aspiring to putting together a full-

proof system in that regard.
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Well, to highlight yet another truism, institutional independence demands that
the mode of appointment, regulation of tenure of service and the disciplining
of judges be free of executive and legislative interference. This is
complemented by the universally accepted standards of accountability which
endorse “a Code of Ethics and Conduct” devised and implemented by the
judiciary to gauge accountability (for example, through establishment of “a
credible, independent judicial ethics review committee”) and to enforce
disciplinary measures through bodies or tribunals as are “independent and
impartial.” Here, the preferred mode of oversight and regulation is one of
collegiate authority in the form of a judiciary council with majority
representation from the judiciary. While lay representation on such bodies or
councils - as are assigned independent and deliberative powers of
appointments and discipline - remains almost universally recommended, the
degree of political representation therein is either envisaged to be minimal or

indeed emphatically reduced to none at all.

To this end, the Bangalore Principles of Judicial Conduct provide additional
context to the UN Basic Principles on the Independence of the Judiciary in

providing primary objectives for the judiciary, two of which are:

‘Provide a framework to judges and the judiciary for ethical judicial conduct;
and ensure that judges remain accountable for their conduct to appropriate

institutions as are themselves independent and impartial’.

Indeed, within the Bangladesh Constitution, the elements of the rule of law
are readily discernible in the supremacy of the Constitution “as the solemn
expression of the will of the people” (declared in article 7), as well as the
separation of the judiciary from the executive (endorsed in article 22). These
provisions clearly attest to an independent and autonomously functioning
judiciary submitting only to the popular will reflected in the Constitution

itself while sitting in judgment over legislative, executive and quasi-judicial
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actions, decisions and orders. The republican moorings of the Constitution
are therefore undeniable as is its potential for aiding a better understanding of
judicial independence and autonomy under our constitutional dispensation.
All that is needed now is the harnessing of political and judicial will to
translate that into reality through clearly formulated laws and regulations.
Pending such action, we in our jurisdiction would, however, be unduly
complacent and myopic in indefinitely nurturing a straitjacketed view of

achieving and sustaining judicial independence and autonomy.

Jurisdictions around the world today are also readily adapting to altered
realities, burgeoning expectations and self-realizations at serving not only as
an organ of State but as a relevant one. To that end, visionaries continue to
guide the strengthening of the judiciary by robustly renegotiating its
relationships with the other competing organs and engaging more beneficially
with its constitutional and natural constituency, the general public. The
options are many and varied here and range from judges and judicial officers
acting as innovators and technopreneurs devising justice delivery products
within a system that prides itself on efficiency and cost-effectiveness to

factoring in Al in making sentencing recommendations.
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Ladies & Gentlemen,

We are living through a truly momentous time in the history of Bangladesh.
Over the last few weeks we have seen the exercise of the will of the people

which took the form of a revolution against injustice and oppression.

As | have been assigned the task of steering this revered institution in these
tumultuous times, | am reminded of the opening lines of Charles Dickens’

epic A Tale of Two Cities providing a commentary on the French Revolution-

“It was the best of times, it was the worst of times, it was the age of
wisdom, it was the age of foolishness, it was the epoch of belief, it was
the epoch of incredulity, it was the season of Light, it was the season of
Darkness, it was the spring of hope, it was the winter of despair, we
had everything before us, we had nothing before us, we were all going
direct to Heaven, we were all going direct the other way... .

Let the forthcoming generations speak of these momentous times that we live
in today as being the best of times, the age of wisdom, the epoch of belief, the

season of Light, and the summer of our nation’s revival and renewal.
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With that | wish this great nation of ours of all the best in carving out a future

defined primarily by adherence to the rule of law.

Thank You.
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