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HIGH COURT DIVISION

(Civil Appellate Jurisdiction) Mr. Md. Kamruzzaman, Advocate.
...For the Defendant-respondent No. 2.
FIRST APPEAL No. 277 of 2011.
Heard on: 14.05.2015, 21.06.2015.
M/S Jafri Soap and Chemical Industries
and others. Judgment: on 24.06.2015.

..... Plaintiff-appellants.
Vs.
Agrani Bank and others.
....Defendant-respondents.

Mr. Sk. Shamsul Alam, Advocate
..... For the Plaintiff-appellants.

Present:

Mr. Justice Muhammad Abdul Hafiz
And

Mr. Justice S.M. Mozibur Rahman

Artha Rin Adlat Ain, 2003

Section 20:

Without the provisions of Artha Rin Adalat Ain, 2003 any question regarding any
proceedings initiated or any order, judgment or decree passed by the Judge of the
Artha Rin Adalat cannot be raised in any court or to any authority and no court or
authority will take cognizance or accept any application praying for any remedy filed in
any court or authority ignoring the said provisions of section 20 of the Artha Rin Adalat
Ain, 2003. ... (Para 13)

Artha Rin Adlat Ain, 2003
Section 19, 20, 41 and 42:
Without taking any such step under section 19 of the Artha Rin Adalat Ain, 2003
subsequently filing of a separate suit on the ground of fraud practices upon the court is
not maintainable in view of section 20 of the Artha Rin Adalat Ain, 2003. Further more
there is a provision of filing appeal and revision against any order or judgment and
decree passed by the learned Judge of the Artha Rin Adalat in view of section 41 and 42
of the Artha Rin Adalat Ain, 2003. Plaintiff appellant apparently ignoring the provision
of section 19 and 41 instituted a separate suit against the impugned judgment and
decree which is absolutely barred by section 20 of the Artha Rin Adalat Ain, 2003.
...(Para 15)

Judgment
S.M. Mozibur Rahman, J:

1. This appeal is directed against the judgment and decree dated 16.06.2011 passed by
learned Joint District Judge, 1% Court, Narayanganj dismissing the Title Suit No. 90 of 2005.
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2. Short fact, necessary for disposal of the Rule, is that the plaintiff No. 2 as the proprietor
of the plaintiff-appellant Messrs Jafri Soap and Chemical Industries, took a loan facility of
Tk. 80,000/- by opening a C.C pledge account No. 150 and deposited two purchase deeds
being Nos. 801 and 8743 respectively as Security for obtaining loan from defendant Agrani
Bank Head Office Dhaka. But no Mortgage deed was executed between the plaintiffs and the
defendant Bank in the year of 1977. While plaintiff No. 2 was carrying on the said business
in the name and style of the plaintiff No. 1 by taking loan and paying up the same from time
to time in course of banking transaction with defendant Bank till 1980 all on a sudden in the
year of 1980 the defendant Bank stopped to grant loan facility of Tk. 1,31,310/- causing
damage of Tk. 1,31,310/- to the plaintiff No. 1 without assigning any reason whatsoever.
Plaintiff No. 2 on several occasion requested the defendant Bank to release the purchase
deeds shown in schedule-‘B’ of the plaint in favour of the plaintiff No. 1 as the loan facility
had already been stopped by the defendant Bank but in vain. Rather, the defendant Bank as
plaintiff instituted a suit, being Artho Rin Mortgage Suit No. 38 of 1991 for realization of Tk.
57,83,725/51 in the court of Artha Rin and the then Sub-ordinate Judge, now Joint District
Judge, Narayongonj, against one Messrs Jafri Jute Balling and others as defendants which
was decreed ex-parte in preliminary form on 27.01.1992.

3. Thereafter in the year of 1993 the defendant Bank as decree-holder filed a case, being
Mortgage Execution Case No. 25 of 1993 for realization of decreetal amount of Tk.
57,83,725/51 by auction sale of the land shown in schedule-*A’ of the plaint along with other
lands in the Court of Artha Rin Adalat, Narayongonj, against the aforesaid Messrs Jafri Jute
Balling and others as judgment-debtors on 07.03.1993. At one stage the auction sale of the
suit property mentioned in schedule-*A’ of the plaint was held at a consideration money of
Tk. 35,28,000/00 which is too much lower than its actual value of Tk. 95,00,000/- in favour
of one M A Awal (defendant no. 3 of the original suit) on 19/11/2007. The plaintiff No. 1
was neither made party to Artha Rin Mortgage Suit No. 38 of 1991 nor the schedule-A land
to the plaint was mortgaged nor the sale deeds were given as security of mortgage by the
plaintiffs to the defendant Bank. So, the decree dated 27.01.1992 of Artha Rin Mortgage Suit
No. 38 of 1991 is not binding upon the plaintiffs as the land mentioned in schedule ‘A’ as
well as the sale deeds shown in schedule ‘B’ of the plaint are not the actual subject Matter of
Artha Rin Suit No. 38 of 1991 and Mortgage Execution Case No. 25 of 1993 pending in the
Court of Artha Rin Adalat, Narayangonj. The defendant Bank has taken all measures to
execute the auction sale of the land noted in schedule-*A’ of the plaint although it is not so
mortgaged in respect of loan sanctioned in favour of Messrs Jafri Jute Balling. So, the
plaintiffs have been compelled to file the original suit praying for a declaration that the
decree of Artha Rin Suit No. 38 of 91 is not binding upon them along with a separate
declaration that auction sale of the suit land at the consideration money of taka 35,28000/-
instead of taka 95,00000/- in favour of defendant no.3 held on 19.11.2007 in strength of
which sale deed was executed in the name of defendant nos. 3 is illegal, collusive, void and
without jurisdiction.

4. The defendants contested the suit by filing a written statement and contended inter alia
that the suit was not maintainable in the form it was instituted. The suit was clearly barred by
section 20 of the Artha Rin, Adalat Ain, 2003. Generally denying the material allegations
made in the content of the plaint the defendant stated as real fact that the suit was instituted
with malafide intention with a view to delay the prayers of the mortgage Execution Case No.
25 of 1993. The plaintiffs have no legal authority to institute a suit under the provision of
Artha Rin Adalat Ain. The trial court had rightly dismissed the suit though it ought to have
rejected the plaint as it was barred by law of Artha Rin Adalat Rin, 2003. They further
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contended that admitting the facts of obtaining loan in the name of Messrs Jafri Jute Balling,
plaintiff appellant No. 2 filed a petition dated 10.04.1994 in Mortgage Suit No. 38/91 and
Mortgage Execution Case No. 25 of 93 with a prayer to set aside the auction sale.

5. In view of the above pleadings the learned Trial Court framing the issues as usual and
examining 2 P.Ws. and 2 D.Ws. for both sides respectively passed the impugned judgment
and decree dismissing the suit after scanning the oral and documentary evidences adduced
and produced by both the parties to the suit.

6. Being aggrieved by and dissatisfied with the impugned judgment and decree dated
16.06.2011 passed by the learned Joint District Judge, 1% Court, Narayanganj, dismissing the
Title Suit No. 90 of 2005 the appellant preferred this appeal amongst others on the main
grounds that the learned trial court did not consider the law, facts, evidences and other
relevant papers submitted by the plaintiffs and therefore arrived at a wrong decision. Had the
learned court below perused properly all the relevant papers admitted in to evidence by the
plaintiff it could not have dismissed the original suit.

7. In view of the above situations the only point needs to be decided in this civil appeal is
whether the impugned judgment and decree dismissing the original suit is tenable in law or
not.

8. We have heard the learned lawyers for both sides. Mr. Sk. Shamsul Alam, the learned
Advocate appearing on behalf of the plaintiff-appellants supporting the grounds of the
Memorandum of Appeal stated that the learned Joint District Judge, 1% Court seriously failed
to consider the facts and circumstance of the case and evidence both oral and documentary
adduced and produced by both the parties to the suit and as such the impugned judgment and
decree are liable to be set-aside. He further submits that the court below erred in law in not
considering that the P.W. 2 in his examination in-chief deposed in court “80 mi#j ei’x e"stKi
KitQ 1,31,310/- WKy fjib Pib] 1KSyreer's €'sK tmB Loan 17q bB] Loan bv fqiZ Aigi™i fiZ nq]
e'emi eU niq hig| Avgvi “1jj 2Ur tdir tPtqiQjyg e'isK £7q biB” and as such the impugned judgment
and decree are liable to be set-aside. He further submits that the learned trial court erred in
law and fact in failing to consider that the said PW 2 further in his examination-in-Chief
deposed in Court “Aug” “A” Schedule Gi ftg Zafri Jute balling G Mortgage c b Kii biB]
Auction Sale Ui Atea] Auction Sale G 35,28,000/- “A” Schedule «3 s7ife K& ng| GB 1e@=GT
Afoe = W% | ¥ ¥ @@ nigiQ] cKZ gf 95,00,000/- UKKi and as such the impugned judgment
and decree are liable to be set-aside. He further submits that the court below erred in law and
fact in failing to consider that the DW-2 in his examination-in-Chief deposed in Court “1bs
ev’x Rdix tmic Aigit™i t 1K Loan ibquQj| FiYi recisZ bwjkx maGie Mortgage $itLiQj|” and as
such the impugned judgment and decree passed by the learned Court below is liable to be set
aside.

9. In support of his arguments, he cited the following decisions given in the case of
Tafizul Huq Serker Vs. Bangladesh and others reported in 18BLD(AD)1998, Page-269, in
the case of M. Tariqullah Sikder Vs. Sonali Bank, reported in 12 MLR(HC) 2007, Page 73, in
the case of Shamsuddin Ahmed Vs. A.L. Bhuiyan, reported in 1 BCR 1981 AD, Page 257.

10. On the other hand Mr. Md. Kamruzzaman, the learned Advocate appearing on behalf
of the defendant-respondent submits that the original suit is totally barred by section 20 of the
Artha Rin Adalat Ain, 2003. There is no scope to file a civil suit against any judgment or
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order passed by the learned Judge of the Artha Rin Adalat except otherearise expressly
provided in the said Act of 2003.

11. In the light of the above arguments agitated by the learned counsel for both sides, we
have carefully examined the impugned Judgment and order along with oral and documentary
evidences produced by both sides.

12. It is admitted that Messrs Jafri Soap and Chemical Industries took loan of Tk.
80,000/- by opening a C.C pledge account No. 150 against which “A” schedule land of the
plaint was mortgaged to the defendant bank. But the plaintiff appellants grievance is that
respondent bank instituted the mortgage Money Suit No. 38 of 91 and obtained exparte
decree against Messrs Jafri Jute Balling. Thereafter, as decree holder Execution Case No. 25
of 93 was initiated by the plaintiff appellant impleading Messrs Jafri Jute Balling as
Judgment debtor instead of Messrs Jafri Soap and Chemical Industries. But it has not been
clearly mentioned by the appellant plaintiff as to whether the two organization belongs to the
same person or Messrs Jafri Jute Balling is the sister organization of the Messrs Jafri Soap
and Chemical Industries. Admittedly land shown in A schedule was shown as mortgaged
property against the loan money sanctioned infavour of Messrs Jafri Soap and Chemical
Industries. In that view of the matter learned Judge of the Artha Rin Adalat opined accurately
that the respondent bank authority correctly instituted the Mortgage Suit No. 38 of 1991
against the plaintiff appellant considering Messrs Jafri Jute Balling as sister organization of
Messrs Jafri Soap and Chemical Industries. Learned Trial court further observed that in view
of section 20 of the Artha Rin Adalat Ain, 2003 plaintiff appellant cannot institute or raised
any question regarding any process or order, judgment and decree passed by the Artha Rin
Adalat in any court or to any authority as per section 20 of the Artha Rin Adalat Ain, 2003
which runs as follows:-

dil;-20
Ab el SIMIFTST TO@S|

9% SR [ TR @ AT A FHoCH 766 ¢ Ao qAreics [ERIAT
fLie Likdil; @t T2 e siew!, 3 91 feia f[aea (@ op BLiom 311 [iRE 7 2
9% SRR RUACS TTorF IR (G AMITS I FHATH 7100 Seawe Il @A
TAL;l cihi h FlBer 31 230 @21 S (@I SIMIETS [N FoFF Ay S0 1|

13. In view of above provision of section 20 of the Artha Rin Adalat Ain, 2003 it is seen
that without the provisions of Artha Rin Adalat Ain, 2003 any question regarding any
proceedings initiated or any order, judgment or decree passed by the Judge of the Artha Rin
Adalat cannot be raised in any court or to any authority and no court or authority will take
cognizance or accept any application praying for any remedy filed in any court or authority
ignoring the said provisions of section 20 of the Artha Rin Adalat Ain, 2003. So we think that
learned trial court rightly passed the impugned judgment and decree considering the
provision laid down in section 20 of the Artha Rin Adalat Ain, 2003.

14. 1t should be mentioned here that the learned Advocate for the appellant behemently
submitted that changing the name of Messrs Jafri Shop and Chemical Industries the
defendant appellant filed the original suit in the name of Messrs Jafri Jute Balling and
obtained the exparte decree by practicing fraud upon the court. This submission of the
learned Advocate for the plaintiff appellant could be raised in Artha Rin mortgage Suit No.
38 of 1991 by filing a petition for setting aside the exparte decree and thereafter the appellant
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plaintiffs could have restored the suit in its original file and number in view of the specified
section 19 of the Artha Rin Adalat Ain, 2003, which runs as follows:-

dili-19
HLalgj tXie? p(FiLa thdie
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(5)
(6)

15. But without taking any such step under section 19 of the Artha Rin Adalat Ain, 2003
subsequently filing of a separate suit on the ground of fraud practices upon the court is not
maintainable in view of section 20 of the Artha Rin Adalat Ain, 2003. Further more there is a
provision of filing appeal and revision against any order or judgment and decree passed by
the learned Judge of the Artha Rin Adalat in view of section 41 and 42 of the Artha Rin
Adalat Ain, 2003. Plaintiff appellant apparently ignoring the provision of section 19 and 41
instituted a separate suit against the impugned judgment and decree which is absolutely
barred by section 20 of the Artha Rin Adalat Ain, 2003.

16. In view of the discussion made above we are of the view that there is no flaw we need
to assail in the impugned judgment and decree passed by the learned Joint District Judge,
Narayanganj.

17. In the result, the appeal is dismissed without any order as to cost.

18. The impugned judgment and decree dated 16.06.2011 passed by learned Joint District
Judge, 1% Court, Narayanganj dismissing the Title Suit No. 90 of 2005 be affirmed.

19. Send down the L. C. Record along with a copy of this Judgment to the court
concerned at once for information and necessary steps.



