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Present: 
Mr. Justice Sheikh Hassan Arif 
And 
Mr. Justice J.N. Deb Choudhury.  
 
VAT Act, 1991 
Section 37 & 55: 
A notice under section 37 of the VAT Act cannot be issued without first determining the 
amount of evaded VAT if any. In doing so the authority have to issue notice under 
section 55(1) of the VAT Act 1991, claiming the evaded VAT and after giving an 
opportunity of hearing to the party concern, determine the amount of evaded VAT, 
under section 55(3) of the VAT Act 1991. After such determination of evaded VAT if the 
defaulter fails to repay the evaded VAT, only then, can proceed under section 37 along 
with other provisions of the VAT Act.                 ...(Para 16)  
 

Judgment 
 

J.N. Deb Choudhury, J : 
 

1. Rule Nisi was issued upon the respondents to show cause as to why the Order dated 
20.07.2004 passed by the respondent No. 1 in Nothi No.  CEVT/CASE (VAT) -12/2003 
(Annexure-“I”) dismissing appeal filed by the petitioner and thereby affirming the order No. 
22/Musak/2002 dated 30.11.2002 (Annexure-“F”) passed by the respondent No. 2, should not 
declared to have been passed without lawful authority and is of no legal effect and /or such 
other or further order or orders passed as to this Court may seem fit and proper.  

 
2. Relevant facts necessary for disposal of this Rule, in brief, are that, the petitioner has 

been manufacturing Coconut Oil and marketing the same in the local market and supplying 
the same on payment of VAT under VAT Registration No. 3052001944, area code No. 
301.05. Respondent No. 4 seized goods on 29.06.2002 on the plea that there was no Musak -
11 chalan showing payment of VAT. On the basis of the said seizure, respondent No. 2 
issued a show cause notice dated 06.07.2002 upon the petitioner to deposit Tk. 65,688/- as 
evaded VAT. The respondent No. 2 issued another show cause notice dated 09.07.2002 upon 
petitioner to deposit Tk. 10,85,263.50 and asking the petitioner to deposit the same within 14 
days. After receiving the aforesaid show cause notices the petitioner replied to the respondent 
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No. 2 on 07.08.2002 denying all the allegations. Respondent No. 2, passed the adjudication 
order No. 22/Musak/ 2002 dated 30.11.2002 and demanded Tk. 10,19,575.50 as evaded VAT 
and imposed a penalty of Tk. 10,25,000/- and also Tk. 2,00,000/- as fine in lieu of 
confiscation. Petitioner being aggrieved preferred an appeal before the Customs, excise and 
VAT appellate Tribunal, Dhaka the respondent No. 1 on depositing 10% of the demanded 
amount vide treasury challan who dismissed the same by the order dated 20.07.2004. 

 
3. The Respondent No. 5 filed affidavit in opposition on stating that, the adjudication 

order No. 22/j§pL/2002 dated 30.11.2002 has been passed by the Respondent No. 2 in 
accordance with the provision of section 37(2) of the Value Added Tax Act, 1991 as this 
section provides the strength of imposition of penalty up to 2.5 times of the evaded tax. An 
amount of Tk. 2,00,000/- was imposed as redemption fine in lieu of confiscation of the 
consignment and also passed release order in addition of payment of taxes, penalty and fine 
as per provision of section 41 of the said Act but the petitioner has failed to take this 
opportunity the petitioner by suppressing the related fact of seizure of the consignment, 
evasion of tax by himself, has obtained a rule and an ad-interim order by misleading the 
Honourable Court. So, the writ petition is not maintainable and bears no merit.  

  
4. Mr. A.M. Amin Uddin the learned Advocate along with Mr. Munshi Moniruzzaman, 

Advocate, appearing for the petitioner submits that in both the show cause notices dated 
06.07.2002 (annexure C) and dated 09.07.2002 (annexure D) respectively, the claim was for 
both evaded VAT and also for taking  penal action, which not tenable in the eye of law. Mr. 
Uddin further submits that the respondent No. 2 while passing the adjudication order also 
claimed the evaded VAT and imposed penalty and the Tribunal respondent No. 1 also most 
illegally affirmed the same, and those are as such passed without lawful authorities and are of 
no legal effect and accordingly prays for making the Rule absolute.  

 
5. On the other hand the learned Assistant Attorney General submits that there were no 

illegalities in the adjudication order and the Tribunal rightly affirmed the same. He further 
submits that under section 37 of the VAT Act, the authority have the power to settle the 
amount of evaded VAT and so also impose penalty and accordingly prays for discharging the 
Rule. 

 
6. We have gone through the writ petition, affidavit in opposition and annexures thereto. 
 
7. For appreciating the arguments of both the parties we like to quote some relevant lines 

from the show cause notice dated 06.07.2002 (annexure C).  
“Ef¢l-Eš² ®hA¡Ce£ L¡kÑ pwOVel j¡dÉj A¡f¢e/A¡fe¡l¡ 4,37,920/- V¡L¡ j§mÉj¡el e¡¢lLm ®aml 
Efl fÐk¡SÉ 65,688.00 V¡L¡ plL¡ll j§pL gy¡¢L ¢cuRez gm A¡f¢e/A¡fe¡l¡ j§mÉ pwk¡Se Ll A¡Ce, 
1991 d¡l¡ 6, 32 J 37 Hhw j§mÉ pwk¡Se Ll ¢h¢dj¡m¡, 1991 Hl ¢h¢d 4(16), 16 J 23 mwOe LlRez 
E¢õ¢Ma d¡l¡ J ¢h¢d mwOe Ll¡l Afl¡d ®Le g¡y¢L fÐcš j§pL A¡c¡upq A¡fe¡l/ A¡fe¡cl ¢hl¦Ü 
n¡¢Ù¹j§mL hÉhÙÛ¡ NËqZ Ll¡ qh e¡ a¡l ¢m¢Ma Sh¡h H ®e¡¢Vn S¡l£l 14 (®Q±Ÿ) ¢cel jdÉ H cçl c¡¢Mm 
Ll¡l SeÉ A¡fe¡L hm¡ qm¡z”  

(Underlines given for emphasis) 
 
8. And also like to quote some line from the second show cause notice dated 09.07.2002 

(annexure D)  
“Efl¡š² ®hA¡Ce£ L¡kÑ pwOVel j¡dÉj A¡f¢e/A¡fe¡l¡ 4,37,920/- V¡L¡ j§mÉj¡el e¡¢lLm ®aml Efl 
fÐk¡SÉ j§pL h¡hc 65,688.00 V¡L¡ plL¡ll fÐ¡fÉ l¡Sü gy¡¢L ¢cuRez HR¡s¡ A¡f¢e 2001-2002 AbÑ 
hRl H L¢jne¡lVl öd¤j¡œ ¢Te¡Ccq J Q¤u¡X¡‰¡ Hm¡L¡u 67,97,170/- V¡L¡ j§mÉj¡el e¡¢lLm ®am 
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plhl¡q Lle; k¡l Efl fÐk¡SÉ j§pL Hl f¢lj¡e qu 10,19,575.50 V¡L¡z fr¡¿¹l A¡f¢e ®VÊS¡l£ Q¡m¡el 
j¡dÉj 44,000/- V¡L¡ V¡ZÑJi¡l Ll plL¡l£ ®L¡o¡N¡l Sj¡ ¢cuRez AbÑ¡v A¡f¢e V¡ÑeJi¡l Lll RœR¡u¡u 
V¡L¡ 10,19,575.50 plL¡ll fÐ¡fÉ j§pL g¡y¢L ¢cuRez Efl¡š² ¢hnÔoe qa fÐj¡¢ea qu A¡f¢e pw¢nÔø 
A¡VL j¡jm¡l ®rœ 65,688/- V¡L¡ J  H cçl ®bL ac¿¹ fÐ¡ç abÉl ®rœ 10,19,575.50 V¡L¡ AbÑ¡v 
phÑj¡V 10,85,263.50 V¡L¡ j§pL gy¡¢L ¢cuRez h¢ZÑa L¡kÑLm¡fl j¡dÉj A¡f¢e j§mÉ pwk¡Se Ll 
A¡Ce, 1991 Hl d¡l¡ 3, 6, 15, 32 J 37 Hhw j§mÉ pwk¡Se Ll ¢h¢dj¡m¡, 1991 Hl ¢h¢d 49, 16 J 23 
Hl mwOe LlRez E¢õ¢Ma d¡l¡ J ¢h¢d pj§ql ¢hd¡e mwOe Ll¡l Afl¡d ®Le g¡y¢L fÐcš l¡Sü A¡c¡upq 
A¡fe¡l ¢hl¦Ü n¡¢Ù¹j§mL hÉhÙÛ¡ NËqZ Ll¡ qh e¡ a¡l ¢m¢Ma Sh¡h H ®e¡¢Vn S¡l£l 14 (®Q±Ÿ) ¢cel jdÉ H 
cçl c¡¢Mm Ll¡l SeÉ A¡fe¡L hm¡ qm¡z”  

(Underlines given for emphasis) 
 
9. From a pain reading of the said two notices it appears that though section 55 of the 

VAT Act has not been mentioned ; but the words “A¡c¡upq” and “n¡¢Ù¹j§mL hÉhÙÛ¡”, clearly 
shows that the notices were infact, issued, under sections 55 and 37 of the VAT Act 1991. 

 
10. It also appears from the adjudication order dated 30.11.2002 (annexure F) passed by 

respondent No. 2, it appears that respondent No. 2 determined the unpaid VAT as Tk. 
10,19575.00 and directed to deposit the same along with a fine of Tk. 10,25,000.00 and a 
penalty of Tk. 2,00,000.00 in place of confiscation. The relevant part of the order is quoted 
below; 

“L¡SC fÐN¢a AV¡ ®L¡L¡e¡V Aum ¢jmp, e¡Nlh¡S¡l, h¡Nlq¡V Hl LaÑÑªfr V¡ZÑJi¡l Lll RœR¡u¡u 
V¡ZÑJi¡l Lll A¡Ja¡u a¡¢mL¡i¥¢š²l ®k¡NÉa¡ e¡ b¡L¡ pšÆJ 67,97,170/- V¡L¡ j§mÉj¡el e¡¢lLm ®am 
plhl¡q LÒf plL¡ll 10,19,575/50 V¡L¡ j§pL gy¡¢L ¢cuRz gm fÐN¢a AV¡ ®L¡L¡e¡V Aum ¢jmp, 
e¡Nlh¡S¡l, h¡Nlq¡V Hl LaÑªfr j§mÉ pwk¡Se Ll A¡Ce, 1991 Hl d¡l¡ 3, 15 32 J 37 Hhw j§mÉ 
pwk¡Se Ll ¢h¢dj¡m¡, 1991, Hl ¢h¢d 4, 9, 16 J 23 mwOe LlRez E¢õ¢Ma A¡Ce J ¢h¢d mwOe Ll¡l 
Afl¡d fÐN¢a AV¡ ®L¡L¡e¡V Aum ¢jmp, e¡Nlh¡Sl, h¡Nlq¡V Hl LaÑªfrl Efl j§mÉ pwk¡Se Ll 
A¡Ce, 1991 Hl 37 d¡l¡l fÐcš rja¡hm 10,25,000/-(cn mr fy¢Qn q¡S¡l) V¡L¡ AbÑcä A¡l¡f Ll¡ 
qm¡ Hhw gy¡¢LL«a 10,19,575/50 V¡L¡ j§pL Ae¢a¢hmð plL¡l£ ®L¡o¡N¡l Sj¡ fÐc¡e Ll¡l SeÉ hm¡ 
qm¡z ah fÐN¢a AV¡ L¡L¡e¡V Aum ¢jmp, e¡Nlh¡Sl, h¡Nlq¡V Hl fÐ¢a eje£u je¡i¡h ®f¡oZ Ll 
j§mÉ pwk¡Se Ll A¡Ce, 1991 Hl 41 d¡l¡l fÊcš rja¡hm 2,00,000/- (c¤C mr) V¡L¡ ¢hj¡Qe S¢lj¡e¡ 
A¡l¡f Ll¡ qm¡z E¢õ¢Ma gy¡¢LL«a l¡Sü, AbÑcä Hhw ¢hj¡Qe S¢lj¡e¡ f¢ln¡d p¡fr A¡VLL«a pj§cu 
e¡¢lLm ®ampq ¢fL A¡f iÉ¡e N¡¢s¢V R¡s fÐc¡el A¡cn ®cu¡ qm¡z E¢õ¢Ma pj§cu V¡L¡ f¢ln¡dl fl 
fÐN¢a AV¡ ®L¡L¡e¡V Aum ¢jmp, e¡Nlh¡S¡l, h¡Nlq¡V Hl LaÑªfr ¢fLA¡f iÉ¡e N¡¢s¢V A¿¹haÑ£L¡m£e 
R¡s fÐcel j§QmL¡ ®bL AhÉ¡q¢a hm NZÉ qhz” 

 
11. From a plain reading of the adjudication order, it also appears that the respondent No. 

2 not only passed order determining the evaded VAT, but also imposed penalty for evasion of 
VAT. 

 
12. The respondent No. 1, Tribunal by order dated 20.07.2004 (annexure I) affirmed the 

said order of adjudication.  
 
13. It appears from a plain reading of section 37 of the VAT Act that, it not only deals 

with offences concerning evasion of VAT, rather it also deals with othr offences committed 
under the VAT Act, which are not at all related to evasion of VAT and for which there is no 
necessity to avail the provisions under section 55(1) of the VAT Act or to determine anything 
before proceeding under section 37 of the VAT Act; but while the question, evasion of VAT, 
the authority have to first follow the procedure as laid down in section 55 of the VAT Act for 
determing the evaded VAT. 
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14. Section 55 of the VAT Act deals with evasion of VAT and in order to proceded with, 
under that section, service of prior notice is mandatory and after hearing, if the notice 
receivers desire so, determine the amount of evaded VAT under sectin 55(3) of the VAT Act. 

 
15. Now comes the question as to how the evated VAT could be realised. It is section 56 

of the VAT Act which deals with realisation of evated VAT. There are some primary steps to 
compel the defaulter to pay the evaded VAT and on failure, the authority will issue a 
certificate under section 56(2) of the VAT Act and send it to District Collector for proceeding 
with in accordance with Public Demand Recovery Act.  

16. It is the consistent view of this Division that a notice under section 37 of the VAT Act 
cannot be issued without first determining the amount of evaded VAT if any. In doing so the 
authority have to issue notice under section 55(1) of the VAT Act 1991, claiming the evaded 
VAT and after giving an opportunity of hearing to the party concern, determine the amount of 
evaded VAT, under section 55(3) of the VAT Act 1991. After such determination of evaded 
VAT if the defaulter fails to repay the evaded VAT, only then, can proceed under section 37 
along with other provisions of the VAT Act.  

 
17. It has been decided in the case of United Mineral Water and PET Industries–vs- 

Commission, Customs Excise and VAT Commissionarate and others, reported in, 61 DLR 
734, that;-  

“On the other hand, section 37 of the said Act defines various offences and 
punishments for such offence. Before any final demand could be made under section 
55(3), none of the provisions of section 37 could be resorted to. It is needless to say as 
the fiscal law demands strict interpretation so equally demands for strict application 
by an authority authorized to apply. The VAT Act is a comprehensive tax law. It has 
defined the tax to be paid as VAT on the specified sales and/or services. Similarly, it 
has laid down elaborate procedure for realization of the tax and punishment for any 
violation or omission. The concerned authority is therefore, duty bound to follow the 
procedure as laid down in the Act for each and every action. The Act does not 
empower any of the authorities created to become zealot to overpower and/or 
overawe any tax payer. Invoking and/or resorting to section 37 while issuing notice 
under section 55(1) of the VAT Act therefore could not be said to have been issued 
bonafide for the simple reason that at the time of issue of the notice, the authority 
concerned had not yet arrived at as to any evasion of VAT by the petitioner”. 

 
18. It has also been held in a case of Abdul Motaleb and others –vs-Customs, Excise and 

VAT Appellate Tribunal reported in 64 DLR 100, that;   
“On the conspectus, we hold that nothing short of prior compliance of section 55 of 
the VAT Act, the VAT authority by any stretch of imagination cannot go for an action 
under section 37 of the VAT Act, which is a penal provision. Liability has to be fixed 
first under section 55 of the Act nothing more nothing less”.  

 
19. And in an unreported case of M/s. Doctor’s Chemical Works Limited -vs- National 

Board of Revenue, Customs passed in writ petition No. 6215 of 2004 held that; 
“The argument of the learned assistant Attorney General that the failure to issue 
separate show cause notice under section 55 and subsequently invoke penal provision 
under section 37(1) may be technicalities for which the customs authorities should not 
be liable is misconceived. “There is no dearth of authority to say when an authority is 
created to exercise certain authority and a \procedure laid down to follow in the 
exercise of such authority by a statute , the authority concerned shall exercise the 
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authority in accordance with the procedure otherwise its action shall become 
unauthorized. Thus the Respondents claim in Annexure-A notice demanding VAT 
under section 55(1) of the VAT Act as well as 55(3) served upon the petitioner along 
with invoking the penal provisions under section 37(2) the VAT Act, is hereby struck 
down”. 

 
20.  Similarly in another unreported case of Sonear Laboratories Ltd.  -vs- The 

Commissioner, Customs, Excise & VAT, Dhaka, passed in writ petition No. 5768 of 2008. 
Their Lordships held that:- 

“Upon going though all the decisions referred by Ms. Mobina Asaf, it is found that 
this Court categorically held that the demand under section 37 of the Act without 
complying with the provision of section 55 is not tenable in law. So the demand of 
VAT authority being not under section 55 of the Act the issuance of the impugned 
notice under section (37) (2) is not sustainable because the same cannot be 
determined under section 37 of the VAT Act. The allegation of evasion of VAT or 
evaded VAT cannot be determined under any other provision other than section 55 
but when the question of imposition of penalty for determined evasion of VAT arises 
section 37, to the extent of its conditions quoted above, can be invoked.” 

 
21. On going through the aforesaid decisions of this Division, we also do not find any 

reason to disagree with the view taken therein.  
 
22. The learned Assistant Attorney General also fails to show any authority or decision, 

which taken any contrary view.  
 
23. In view of the discussions made above we find substance in the arguments of the 

learned advocate for the petitioner and find no substance in the arguments of the learned 
Assistant Attorney General for the respondent No.2. 

 
24. Accordingly Rule is made absolute, the order dated 20.07.2004 passed by the 

respondent No. 1 in Nothi No.  CEVT/CASE (VAT) -12/2003 (Annexure-“I”) dismissing 
appeal filed by the petitioner and thereby affirming the order No. 22/Musak/2002 dated 
30.11.2002 (Annexure-“F”) passed by the respondent No. 2 are hereby declared to have been 
passed without lawful authority and are of no legal effect.  

 
25. The respondent No. 2 are at libarty to proceed with, in accordance with law for 

realization of evaded VAT, if any.   
 
26. Communicate the judgment to respondent No. 2 at once.  
 
 
   
  


