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CrPC Section 265D: 

Where the case is at a stage of framing charges and the prosecution evidence is yet to 

commence, the trial court has to consider the question of sufficiency of the ground for 

proceeding against the accused on a general consideration of materials placed before 

him by the investigating agency. The truth, veracity and effect of the evidence are not to 

be meticulously judged. The standard of the test, proof and judgment which is to be 

applied finally before finding the accused guilty or otherwise, is not exactly to be 

applied at this stage.                   ... (Para-35) 

 

JUDGMENT 

 

Farah Mahbub, J:  

 

1. This Rule at the instance of the accused-petitioners was issued under section 439 read 

with section 435 of the Code of Criminal Procedure directing the opposite parties to show 

cause as to why the impugned order dated 03.03.2016 passed by the learned Sessions Judge, 

Mymensingh in Sessions Case No.725 of 2015 rejecting the application filed by them under 

section 265C of the Code of Criminal Procedure and framing charge against them should not 

be set aside.  

 



13 SCOB [2020] HCD Major Md. Nazmul Haque & ors. Vs. State and another    (Farah Mahbub, J.)  48 

 

 

2. At the time of issuance of the Rule, all further proceedings of Sessions Case No.725 of 

2015 arising out of C.R. Case No.220 of 2013 in the connection with Kotwali Police Station 

Case No.10(3)2005 corresponding to G.R. No.176 of 2005 under sections 

302/34/201/202/203 of the Penal Code, had been stayed by this court for a prescribed period. 

 

3. Facts, relevant for disposal of the present Rule, are that on 11.02.2005 a cadet namely 

Sharmila Shahreen Polin was found hanging in the bathroom of Mymensingh Girl’s Cadet 

College (in short, the Collage). The Principal of the said college accordingly lodged UD Case 

No.4 of 2005 on 11.02.2005 with Kotowali Police Station, Mymensingh stating, inter alia, 

that the victim had committed suicide. Pursuant thereto Kotowali Police Station General 

Diary No.539 dated 11.02.2005 was recorded. Accordingly, the Sub-Inspector of Kotowali 

Police Station came at the place of occurrence and prepared seizure list in the presence of the 

seizure list witnesses(Annexure-B) as well as surat-e-hal report on 11.02.2005 at 2.00 p.m. 

(Annexure-C). On completion of the said process he sent the body of the victim to the 

Forensic Department, Mymensingh Medical College for post mortem report in order to find 

out the cause of death. Later, on 12.02.2005 the said Sub-Inspector further seized some 

articles(Annexure-D-1) from the place of occurrence. However, in the post mortem report 

dated 14.02.2005 the opinion as to the cause of death of the victim was as follows: 

“Considering the Autopsy findings & primary investigation report submitted by the police 

authority in inquest & challan, I am with the opinion that death of Sharmila Shahreen 

Polin was due to Asphyxia resulting from Hanging which was antemortem. Opinion 

regarding the nature of death to be given after the chemical analysis report of the 

preserved viscerae is available.”  

 

4. On 01.03.2005, chemical analysis report was given by the authority concern opining, 

inter alia,- 

“ Considering the Autopsy  findings & primary investigation report submitted by the 

police authority in inquest & challan & Chemical anlysis report No.609, dated 

24.02.2005(copy enclosed), I am with the opinion that death of Sharmila Shahreen Polin 

was due to Asphyxia resulting from Hanging which was antemortem  and suicidal in 

nature.” (Annexure-C-2). 

 

5. However, the father of the victim filed a petition of complaint on 19.02.2005 being 

C.R. Case No.154 of 2005 in the 1
st
 Court of Cognizance, Mymensingh under sections 

302/34/202/203/201 of the Penal Code alleging, inter alia,- 

“  …..AÎ ev`xi †g‡q cwjb‡K Zvi Nv‡oi evg cv‡k¡© gqgbwmsn Mvj©m K¨v‡WU K‡j‡Ri `vwqÎcªvß I `vwq‡Z¡ 
wb‡qvwRZ Kg©KZ©v,���� � Zrmn‡hvMx e¨wI“ Avmvgx fvix e¯—‘ Øviv ¯̂Ry‡o AvNvZ Kwiqv cwjb‡K Lyb Kwiqv 
AZtci EI“ Lyb‡K AvZ¥nZ¨v ewjqv avgvPvcv †`Iqvi Kz-E‡Ï‡k¨ wg_¨v Z_¨ cª`vb Kvix e¨wI“Mb‡K Avmvgx Kwiqv 
`„®Uvš—g~jK wePv‡ii `vex‡Z ev`x AÎ †gvKÏgv `v‡qi Kwi‡jb| ....”  

 
6. Instead of taking cognizance the learned Magistrate concern sent the said complaint 

petition to the Officer-in-charge Kotowali Police Station, Mymensingh under section 156(3) 

of the Code of Criminal Procedure(in short, the Code) for investigation. However, despite 

direction of the learned Magistrate the said complaint petition had not been registered as FIR 

by the Officer-in-charge of the respective police station. As such, the father of the victim, the 

complainant, by making an application dated 03.03.2005(Annexure-B) sought for a direction 

from the learned Magistrate concern to register the case as FIR and for re-examination of the 

body of the victim. However, in this application the complainant for the 1
st
 time brought the 

allegation of murder against the accused petitioners. The said prayer was allowed by the 

learned Magistrate concern vide order dated 12.03.2005. Accordingly, on 14.03.2005 upon 
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examination of the body of the victim a further surat-e-hal report was prepared by the 

officers concern belonging to the law enforcing agency and the body of the victim was duly 

sent to the Forensic Department of the Dhaka Medical College Hospital for post-mortem 

report(Annexure-C-3). 

 

7. In the 2
nd

 post-mortem report dated 07.05.2005(Annexure-C-4) it has been opined, 

inter alia,- 

“.........kee¨e‡”Q‡` †`‡ni cªvq mg —̄ AveiYx Kjv cwPZ Ges AvswkK MwjZ Ae ’̄vq cªvß, Mjvi †KvlKjv GZB 
cwPZ †h Dnv‡Z †Kvb hLg ev AvNv‡Zi wPý wbY©q Kiv m¤¢e nBj bv| ivmvqwbK cix¶vi wi‡cvU© 1208 we, Zvs 
31/3/05 hvnv‡Z †Kvb we‡li Av¯^v¯— cvIqv hvq bvB| 
g„Zz¨i KviY m¤ú‡K© †gwW‡Kj Awdmv‡ii gZvgZ| 
wet `ªt hL‡gi †¶‡Î, hL‡g nZ¨vi AvZ¥nZ¨vi ev Ab¨ wKQyi AvjvgZ Av‡Q wKbv Zvnv wjLyb g„Zz¨i  Kvib Ges aiY 
m¤ú‡K© ejv hvq †h, mgMª †`‡ni †Kvl¸wj Kjv cwPZ I AvswkK MwjZ Ae ’̄vi  Kvi‡Y Ges †Kvb Aw ’̄‡Z AvNv‡Zi 
wPý bv cvIqvq ivmvqwbK cix¶vi †Kvb we‡li †Kvb Aw¯—wZ bv _vKvq Avgv‡`i c‡¶ †Kvb cªKvi gZvgZ †`qv m¤¢e 
nBj bv|.........” 

 

8. Meanwhile, pursuant to the order of the learned Magistrate concern the petition of 

complaint, filed earlier by the father of the victim, had been registered as Kotowali Police 

Station Case No.10 dated 06.03.2003(Annexure-A). However, during the course of 

investigation on 22.03.2005 the officer concern further seized certain articles from “  NUbv¯nj 
gqgbwmsn Mvj©m K¨v‡WU K‡j‡Ri 105 bs kvwš— nvE‡Ri ev_i“‡gi cv‡k¡© Wg© nB‡Z ¯̂v¶x †nvm‡b Avivi †`Lv‡bv g‡Z| 

” (Annexure-D-2). 

  

9. In the meanwhile, the Investigation Officer after conclusion of investigating submitted 

final report tender (FRT) on 29.09.2005(Annexure-F) opining as under-  

“ ….…. AÎ gvgjvi mvwe©K Z`š—Kv‡j gqbv Z`š— cªwZ‡e`b ch©v‡jvPbv wf‡miv wi‡cvU© ch©v‡jvPbv Ges 
Ecw¯nZ mv¶¨ cªgvbvw` ch©v‡jvPbv c~e©K AÎ gvgjv †Mvcb I cªKvk¨ Z`š— Kv‡j mv¶v cªgv‡b GRvnv‡i E‡j−wLZ 
gqgbwmsn Mvj©m K¨v‡WU K‡j‡Ri `vwqÎcªvß I `vwq‡Z¡ wb‡qvwRZ Kg©KZ©v I Zrmn‡hvMx e¨wI“i wei“‡×  †Kvb 
Awf‡hvM cªgvwbZ nq bvB| ev`xi †g‡q †¯^”Qvq Mjvq Iobv †cPvBqv AvZ¥nZ¨v Kwiqv‡Q ewjqv cªZxqgvb nIqvq 
gvgjvwU Z_¨MZ fzj ewjqv cªZxqgvb nq|.....” and had recommended to release the name of the 

accused persons as mentioned in column 4 of the said police report. 

 

10. Being aggrieved the complainant filed naraji on 16.10.2005(Annexure-G) 

contending, inter alia,- 

“ …..NUbvi w`b A_©vr 11/02/05 Bs ZvwiL mKvj 9.45 NwUKvq cwjb Zvi ��	
� ��� �����	 ��� 
���� �� ��� ��� �	�� 
� ������ �� ��� ���� �	�� ������  �! ��"�# ������ $���� 
��%�#� �&��� ����  ����� �	�� �! 
� �$'� ����� (��। �*	 ���� 	����+ � 
���,-  	��� .�+	� �/��0���  1�2, ��	�� �3�� 2����� ����� 
� �	�� (�� ��� 
.����4� 5�� 6�-2� ��$�� ���� ��।...” and prayed for further investigation by any high 

ranking officer of CID. The prayer was allowed by the learned Magistrate concern. 

Ultimately, after conducting further investigation another FRT dated 04.09.2009 was 

submitted by one Assistant Superintendent of Police, CID, Mymensingh opining, inter 

alia,- 

“.......7�,��,# �38���# ������3� �38 9�: ��;� 9��	��3 ��<�	 �=�� .�+	� ��%�# 
����.�6 ���2 3� ���	��%� ���8 ��0� �>��� ��,�� �	����� ���2  �+�� 
��,��,� � ��,���#3� ���	��%� �=� .�+	 �� ?����+ 9���3	 � ��	� �38 9���3	 
.(,�+��	�� ��� @ 	�� .���.���।����� 9���	� �����। ��3#� �!� ���2  	� AABC, 
���,+� �����	 .�+	 @ 	�� ����* �� �	�� 1+�� ��E� �3�� �F���� ������। ��3# 
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��19�	 ���� �� @ 	�� �����G� ����� �H ���+�� ��5(�1 3��� ������	।��3#� 
���	� ��;# �� �	�.; ��;#3� ��I�����3 ��� 9��J � �1�.	 �38 ��3#� 3���K� 
��5(�1 � 	����#� ��3	 ��L,� @ 	��+# 9��	 ���� �� ���	 ��;� 9��	 .���� (�� 	��। 
. . . . . . . . . . . . ”  
 
11. The officer concern also recommended to release the name of the accused petitioners 

from being proceeded. Being aggrieved the complainant filed 2
nd

 naraji on 04.11.2009 before 

the learned Magistrate concern (Annexure-L) and prayed for judicial inquiry under section 

202(2A) of the Code. Upon hearing both the contending parties the learned Senior Judicial 

Magistrate, Mymensingh had examined the complainant under section 200 of the Code and 

allowing the prayer had directed the learned Judicial Magistrate, Mymensingh for judicial 

inquiry vide order dated 15.12.2009(Annexure-M). 

 

12. During the course of judicial inquiry 10(ten) judicial witnesses were examined and 

ultimately, after about 4(four) years the judicial inquiry report was finally submitted on 

22.05.2013 by the learned Magistrate, concern opining, inter alia,- 

“……Ef¢lEš² B−m¡Qe¡l ¢i¢š−a ¢iL¢Vj f¢m−el jªa¥Él OVe¡l B−Nl J f−ll f¡¢lf¡¢nÄÑL AhÙÛ¡ ¢h−hQe¡ L−l 
HC ¢hQ¡l ¢hi¡N£u ac−¿¹ ¢ejÀl¦f ¢houpj§q EcO¢Va q−u−R:- 
LÉ¡−XV ew-1145 ¢iL¢Vj n¡¢jÑm¡ n¡q¢le f¢me BaÈqaÉ¡ L−l¢ez hlw a¡−L ¢hNa 11/02/2005 Cw a¡¢lM öœ²h¡l 
®hm¡10.30 O¢VL¡l fl L−m−Sl ¢jó ®hÐ−Ll pju juje¢pwq N¡mÑp LÉ−XV L−m−Sl AiÉ¿¹−l n¡l£¢lL ¢ek¡Ñae 
Ll¡l fl m¡¢W S¡a£u ®i¡ya¡ hÙ¹¤ à¡l¡ BO¡a f§hÑL ¢e:®Ù¹S L−l flha£Ñ−a nÄ¡p−l¡d L−l qaÉ¡ Ll¡ q−u−R Hhw Eš² 
qaÉ¡L¡ä¢V−L  d¡j¡Q¡f¡ ¢c−u BaÈqaÉ¡ ¢q−p−h fÐQ¡−ll E−Ÿ−nÉ a¡l jªa−cq n¡¢¿¹ q¡E−Sl h¡bl¦−j Tle¡l 
n¡Ju¡−ll f¡C−fl p¡−b Jse¡ à¡l¡ T¥¢m−u l¡M¡ q−u−Rz 
¢hQ¡l ¢hi¡N£u ac¿¹L¡−m ¢iL¢Vj LÉ¡−XV ew-1145 n¡¢jÑm¡ n¡q¢le f¢m−el j§m qaÉ¡L¡l£ ¢qp¡−h juje¢pwq N¡mÑp 
LÉ¡−XV L−m−Sl HÉ¡XS¤−V¾V ®jSl e¡Sj¤m qL Hhw Eš² qaÉ¡L¡−¾Xl fÐ−aÉL pq−k¡N£ ¢qp¡−h p¡−SÑ¿V 
eJ−nl¦‹¡j¡e J ¢p¢LE¢l¢V N¡XÑ ®qe¡ ®hNj Hl pl¡p¢l pÇfªš²a¡l ¢ho−u Bf¡ai¡−h fÐ¡b¢jL paÉa¡ (Prima 

Facie)  f¡Ju¡ ¢Nu¡−R z  
¢hQ¡l ¢hi¡N£u ac¿¹L¡−m ¢iL¢Vj LÉ¡−XV ew- 1145 n¡¢jÑm¡  n¡q¢le f¢m−el qaÉ¡L¡−äl p¡−b S¢sa Afl¡d£−cl 
lr¡l HLC E−ŸnÉ Ú‘¡ap¡−l p¡rÉ N¡−uhpq i¤m abÉ fÐc¡e, CµR¡L«ai¡−h qaÉ¡ pwœ²¡¿¹ abÉ fÐc¡−el ¢hla b¡L¡ 
Hhw qaÉ¡Lvä pÇf−LÑ i¤m abÉ fÐc¡−el j¡dÉ−j HC qaÉ¡L¡¿X−L BaÈqaÉ¡ ¢qp¡−h fÐj¡−el ®QØV¡l p¡−b juje¢pwq 
N¡mÑp LÉv−XV L−m−Sl HÉ¡XS¤−V¾V ®jSl e¡Sj¤m qL, He¢pJ p¡−SÑ¾V eJnlE‹¡j¡e, ¢p¢LE¢l¢V N¡XÑ ®qe¡ ®hNj, 
LÉ¡−XV L−mS pjª−ql ¢XHH¢S ®jSl j¤¢el Bq¡Çjc ®Q£d¤l£ Hhw juje¢pwq N¡mÑp LÉ¡−XV L−m−Sl pq−k¡N£ 
AdÉ¡fL Bh¤m ®q¡−pe Hl pl¡p¢l pÇfªš²a¡l ¢ho−u Bf¡ai¡−h paÉa¡ (Prima Facie)  f¡Ju¡ ¢Nu¡−R z a−h 
®jp jÉ¡−eS¡l n¡qS¡q¡e Bm£l HC qaÉ¡L¡¿X h¡ qaÉ¡L¡−äl OVe¡ d¡j¡Q¡f¡ ®cJu¡l SeÉ a¡ BaÈqaÉ¡ ¢qp¡−h 
fÐQ¡−l pÇfªš²a¡l ¢ho−u Bf¡ai¡−h fÐ¡b¢jL pÇfªš²a¡ (Prima Facie)f¡Ju¡ k¡u¢ez 
¢hQ¡l ¢hi¡N£u ac¿¹L¡−m ¢hNa 11/02/2005 a¡¢lM öœ²h¡l ®hm¡ 10.30 O¢VL¡l fl juje¢pwN N¡mÑp LÉ¡−XV 
L−m−Sl ¢jó ®hÐ−Ll pju ¢iL¢Vj LÉ¡−XV ew 1145 n¡¢jÑm¡ n¡q¢le f¢m−el qaÉ¡L¡ä J qaÉ¡L−äl OVe¡ d¡j¡Q¡f¡ 
¢c−u Eš² OVe¡ BaÈqaÉ¡ ¢qp¡−h fÐQ¡−ll p¡−b S¢sa juje¢pwq N¡mÑp LÉ−XV L−m−Sl HÉ¡XS¤VÉ¡¾V ®jSl e¡Sj¤m 
qL,He¢pJ p¡−S¾V eJnlE‹¡j¡e, ¢p¢LE¢l¢V N¡XÑ ®qe¡ ®hNj,LÉ¡−XV L−mS pj§−ql AdÉ¡fL ¢X H H¢S  j¤¢el 
Bq¡−Çjc ®Q±d¤l£ Hhw juje¢pw N¡mÑp LÉ¡−XV L−m−Sl pq−k¡N£ AdÉ¡fL Bh¤m ®q¡−pe Hl ¢hl¦−à 1860 p−el cä 
h¢dl 302/201/202/203/34 d¡l¡l Ad£−e Afl¡−dl pw¢nÔØVa¡l A¢i−k¡−Nl Bf¡ai¡−h fÐ¡b¢jL paÉa¡ 
(Prima Facie) f¡Ju¡ ¢Nu¡−Rz  
f¢l−n−o hm¡ k¡u −k, HC ¢hQ¡l ¢hi¡N£u ac¿¹L¡−m p¡rÉ BC−el AeÉaj fÐ¢ed¡e ®k¡NÉ jah¡c A man can tell 

a lie, but circumstances of evidence can not (Illegible) a lie Hl L¡kÑL¡¢la¡ BlJ HLh¡l fÐj¡¢ea 
qmz ......... ” 

 

13. The learned Senior Judicial Magistrate, Mymensingh having found prima facie 

substance thereto took cognizance  of the offence against the accused petitioners under 

sections 302/201/202/203/34 of the Penal Code and issued warrant of arrest against them vide 
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order dated 27.05.2013. However, since cognizance was taken pursuant to judicial inquiry 

report the learned Magistrate vide the same order had treated the matter as C.R. case instead 

of G.R. case. Accordingly, the case was registered as C.R. Case No.220 of 2013 and the 

record was duly transferred to the learned Sessions Judge, Mymensingh for trial and disposal. 

On receipt thereof the case had been registered as Sessions Case No.725 of 2015. 

 

14. On 04.10.2015 the accused petitioners filed an application before the trial court under 

section 265C of the  Code of Criminal Procedure (in short, the Code) (Annexure-Q) stating, 

inter alia, that the complainant’s story of murder was apparently fictitious, for, the allegation 

was vague and constantly varying throughout the course of investigation; that the 

complainant’s source of knowledge of the alleged murder, a letter and a photograph were not 

authentic; that no allegation of murder was found amongst the statements of the witnesses; 

that the post-mortem report described the incident as suicide; that the judicial inquiry report 

was flawed because it only took into account the statements of witnesses preferred by the 

complainant but did not take into consideration the statements of the impartial witnesses 

recorded during the course of investigation as well as further investigation. 

 

15. The complainant submitted counter application to oppose the prayer of discharge of 

the accused petitioners (Annexure-R). Upon hearing the respective contending parties the 

learned Sessions Judge, Mymensingh rejected the application filed under section 265C of the 

Code and vide order dated 03.03.2016 had framed charge against the accused petitioners 

under sections 302/201/34 of the Penal Code. The said court accordingly transferred the case 

record to the learned Additional Sessions Judge, 1
st
 Court, Mymensingh for trial.  

 

16. Earlier, however, the accused petitioner Nos.1 and 2 obtained anticipatory bail from 

the High Court Division of the Supreme Court of Bangladesh. Subsequently, all the accused 

petitioners obtained bail from the 1
st
 Court of Cognizance, Mymensingh as well as from the 

1
st
 Court of learned Additional Sessions Judge, Mymensingh on 24.03.2016.  However, till 

date they are enjoying the privilege of bail. 

 

17. Being aggrieved by and dissatisfied with the order of framing of charge upon 

rejecting the prayer so made under section 265C of the Code the accused petitioners filed the 

instant application under section 439 read with section 435 of the Code and obtained the 

present Rule and stay. 

 

18. Mr. Rokanuddin Mahmud, the learned Senior Advocate appearing with Mr. 

Muhammad Shafiqur Rahman, the learned Advocate on behalf of accused-petitioners submits 

that section 265C has been incorporated in the Code of Criminal Procedure(in short, the 

Code) after deleting Chapter XVIII of the Code by the Law Reforms Ordinance, 1978 with a 

view to protecting innocent persons from being harassed and also to make sure that the case 

of no evidence does not occupy the valuable time of the Sessions Court. In the instant case, 

he goes to argue, whether the evidence and materials collected during investigation as well as 

during judicial inquiry were sufficient to frame charge against the petitioners, is the only 

consideration for disposal of the instant revisional application. 

 

19. Accordingly, he goes to argue that basing on the complaint petition if the Magistrate 

takes cognizance of the offence as alleged and examine the complainant on oath during the 

course of judicial inquiry, the only material he will have for consideration is the judicial 

inquiry report and the complaint petition along with the complainant’s statements on oath. 

But in the present case, order for holding judicial inquiry was passed by the learned 
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Magistrate concern after the matter was investigated in not once but twice, one by the 

respective Investigating Officer and the other by the CID. During the course of investigation, 

the Investigating officer collected evidence, prepared seizure list and recorded statements of 

as many as 33 (thirty-three) witnesses under section 161 of the Code. All these documents 

must be considered by the charge hearing court. In this connection he submits that amongst 

those witnesses who were residing inside the Cadet College at the relevant time(as many as 

25 (twenty five)witnesses, 10 (ten) of whom were young girl who were the classmates of the 

victim), in their statements have categorically stated that the deceased committed suicide. On 

the other hand, the witnesses who were residing in Dhaka, far away from the place of 

occurrence(all neighbours, relatives of the informant), and who came to see the dead body of 

the victim when it arrived in Dhaka, in their statements recorded under section 161 of the 

Code  only stated that they saw 3(three) injury marks on the dead body but  none of them 

alleged murder. Moreover, he submits that neither the complaint petition nor the statements 

of 10(ten) judicial witnesses, who were examined on oath during the course of judicial 

inquiry, reveal anything which indicate that there was homicide or that the petitioners were 

connected with the death of the victim in any way whatsoever. Accordingly, he submits that 

since none of the witnesses, so have been examined during the course of investigation or 

judicial inquiry alleged any specific act against any of the accused as such, they cannot be 

prosecuted for causing death of the victim.  

 

20. Mr. Mahmud further goes to argue that the judicial inquiry report is the only material 

which the prosecution has relied on. The said report itself is a questionable one, for, it is not a 

report as contemplated under section 202(2A) of the Code, it is rather in the form of 

judgment giving decision thereon with reason of his own, not upon the evidence and 

materials collected in the case. Moreso, he submits that the court is not bound to follow the 

judicial inquiry report at the time of framing of charge; whatever may be the report of the 

Judicial Magistrate holding inquiry, the trial court is required to exercise his own independent 

judgment. In the instant case, the learned Sessions Judge, Mymensingh solely relied upon the 

conclusion of the learned Judicial Magistrate concern and thus, fell into error. In support he 

has relied upon the decisions of the cases of Ruhul Alim Kha Vs. State: reported in 56 DLR 

632 and Abul Ahsan Joardar Vs. Kazi Misbahul Alam: reported in 45 DLR 606. 

  

21. He also goes to submit that 3(three) injury mark on the basis of which the learned 

Magistrate concluded that it was a case of murder were not mentioned by the complainant, 

and the neighbours/relatives in their statements recorded under section 161 of the Code, but 

5(five) years after the incident they had mentioned those marks during the course of judicial 

inquiry, which goes to show their falsity, these aspects were overlooked by the learned 

Magistrate. In addition, the prosecution has heavily relied on a photograph which claimed to 

have revealed injury marks on the face of the deceased. In this  regard he submits that 

photograph cannot be a legal piece of evidence unless it is supported by medical evidence. In 

the inquest and the post-mortem report no such injury marks were found in the body of the 

deceased. Secondly, even if for argument’s sake, the photograph is accepted the mere sign of 

an injury on the face, as shown in the photograph, is not at all sufficient to lay a charge of 

murder. As such, he submits that framing of charge on the basis of this photograph is not 

sustainable in the eye of law. 

  

22. He further submits that the complainant filed as many as 4(four) petitions i.e., 

complaint petition, supplementary complaint petition, and 2(two) naraji petitions. None of 

those contain any specific allegation whatsoever which can be said to be legal evidence. The 

main thrust of his allegations is based on suspicion allegedly raised by a letter sent by a girl 
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named Shila who was neither examined during the investigation nor in the judicial inquiry. 

He also goes to submit that in the post-mortem report the doctor concern gave opinion that 

the death of the victim was suicidal in nature. Against the said post-mortem report there is no 

other material or any other findings of any expert in the record of the case before claiming 

that the death of the victim was homicidal.  

 

23. In the 2
nd

 naraji petition, he goes to argue, the complain claimed to have heard the 

incident from cadet Munmun Roada who according to him seems to be the only witness to 

the unfortunate incident. Munmun was examined during judicial inquiry and her statements 

were recorded on oath as J.W.10, but she did not utter a single word against any of the 

accused. As such, his claim does not stand in the eye of law, and the prosecution story of 

murder is effectively destroyed.  

 

24. Lastly, he submits that the judicial inquiry report failed to provide any new plausible 

ground to  the learned Sessions Judge to proceed against the accused petitioners. The police 

and the CID by filing final report tender categorically concluded that there was no sufficient 

ground to proceed. The learned Sessions Judge, Mymensingh did not find, apart from the 

photograph, what new ground had been unveiled by the judicial inquiry report, nor made any 

observation as to why the final report by the police and the CID should be overturned and 

why the 161 statements of the witnesses, the post-mortem report and the inquest report 

should be disregarded. Instead the said court has framed charge without proper consideration 

of the materials on record and application of judicial mind. In support he has referred the 

decision of the case of The State Vs. Khondoker Md. Moniruzzaman  reported in 17 

BLD(AD)54. 
 

25. Accordingly, he submits that upon striking down the impugned order dated 

03.03.2016 passed by the learned Sessions Judge, Mymensingh this Rule is liable to be made 

absolute for the ends of justice. 

 

26. Per contra, Mr. Khondaker Mahbub Hossain, the learned Senior Advocate appearing 

with Ms. Fouzia Karim Firoze, the learned Advocate on behalf of complainant opposite party 

No.2 submits that vide section 265D of the Code the learned Sessions Judge shall frame 

charge in writing after hearing the accused and the prosecution provided he found existence 

of prima facie case on the basis of the materials so placed before him by the prosecution. 

However, he goes to argue, while considering the judicial inquiry report or the police report, 

as the case may be, the court is not bound by the opinion of the Judicial Magistrate or the 

Investigating officer as to the nature of the offence. The court is to frame charge according to 

law as would emerge from the records of the case and the documents submitted therewith by 

the prosecution. At the same time, he submits that the obligation to discharge the accused 

under section 265C of the Code arises when the learned Sessions Judge after considering the 

records of the case, all documents furnished by the prosecution, hearing both the prosecution 

and the defence, considers that there is no sufficient ground  for proceeding. However, in that 

case the court has to record the reasons for so doing. In the instant case, he goes to argue, the 

learned Sessions Judge, Mymensingh after considering the records of the case and after 

hearing both the contending parties opined, inter alia, that there is ground for presuming that 

the accused petitioners have committed the alleged offence. Accordingly, he framed charge 

vide the impugned order dated 03.03.2016 under sections 302/201/34 of the Penal Code. 

Now, the burden lies upon the prosecution to prove its case with the evidence, which cannot 

be denied at this stage by striking down the order of framing of charge.  
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27. He further submits that at the beginning of the unfortunate incident the accused 

petitioners have taken a positive defence that it is a case of suicide without their knowledge; 

hence, vide section 106 of the Evidence Act onus lies upon them to prove the said context 

with evidence in view of the fact that it is a custodial death, for, the victim, a cadet of 

Mymensingh Girl’s Cadet College (in short, the College) died while she was in the custody of 

the college authority. In support of his contention the learned Advocate has relied upon the 

ratio as decided by the Appellate Division in the case of Mahbur Sheikh alias Mahabur Vs. 

State: reported in 67 DLR (AD)34. Accordingly, he submits that since a prima facie case has 

been disclosed against the accused petitioners hence, they have no scope to have any shelter 

under section 265C of the Code. In that view of the matter the contention of the accused 

petitioners being not tenable in the eye of law this Rule is liable to be discharged. 

 

28. Mr. Biswojit Roy, the learned Deputy Attorney General appearing with Mr. M. 

Masud Alam Chowdhury, the learned Assistant Attorney Genearal with Mr. Mamunor 

Rashid, the learned Assistant Attorney General on behalf of the Opposite Party No.1 adopts 

the submissions so have been advanced by the learned Advocate appearing on behalf of the 

complainant Opposite Party No.2. 

 

29. Pursuant to the unfortunate death of Cadet Sharmila Shahreen Polin at Mymensingh 

Girl’s Cadet College UD Case No.4 of 2005 was registered with Kotowali Police Station, 

Mymensingh on 11.02.2005 at the instance of the Principal of the said college. Ultimately, 

the father of the victim filed C.R. Case No.154 of 2005 on 19.02.2005 before the learned 1
st
 

Class Magistrate, Cognizance Court No.1, Mymensingh under sections 302/201/202/203/34 

of the Penal Code alleging murder of his daughter by the respective officers of the said 

college along with others. The learned Magistrate, however, instead of taking cognizance of 

the offence had directed the Officer-in-charge of Kotowali Police Station, Mymensingh under 

section 156(3) of the Code to investigate the allegation. Accordingly, the information was 

registered as Kotowali Police Station Case No.10 dated 06.03.2005. Meanwhile, upon 

conclusion of investigation final report tender was submitted by the Investigating Officer on 

29.09.2005(Annexure-F). The complainant being aggrieved filed naraji on 

16.10.2005(Annexure-G) and prayed for further investigation. Said prayer was allowed,  and 

vide the respective order the learned Magistrate had directed the CID to conduct further 

investigation. Pursuant thereto the Assistant Superintendent of Police, CID, Mymensingh 

conducted further investigation and submitted supplementary FRT on 04.09.2009. Being 

aggrieved the complainant again filed naraji on 04.11.2009(Annexure-L) with a prayer for 

judicial inquiry under section 202(2A) of the Code. The learned Senior Judicial Magistrate, 

Mymensingh treating the said naraji as fresh complaint had examined the complainant under 

section 200 of the Code of Criminal Procedure and vide order dated 15.12.2009 sent the 

matter to the concerned Magistrate for judicial inquiry under section 202(2A) of the Code. 

 

30. It is the established principle of law that when the complaint has been sent to the 

learned Magistrate concern for judicial inquiry he will examine the complainant and his 

witnesses on oath. He will, however, critically examine them to ascertain the truth of the 

alleged occurrence and the complicity of the accused person in the offence. He will also ask 

for the relevant documents, if any, in support of the allegations put forth by the complainant, 

verify them and try to ascertain the truth or falsehood.  On completion of the said steps the 

learned Magistrate will submit a report with his findings as to the alleged offence and 

involvement of the individual accused. These findings will be in the form of 

“recommendation” mentioning specifically the penal section of the offence and the name of 

the accused, if the case is so made out through evidence.  
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31. In the instant case, the learned Magistrate concern upon examining the FIR, surat-e-

hal report, post-mortem report,  seizure list, map of the place of the occurrence, 161 

statements of the witnesses recorded during the course of investigation, the case docket, final 

report tender, supplementary final report tender, the naraji petitions, the statements of 

witnesses so recorded during judicial inquiry including the complainant and the other 

documents as produced by the complainant, submitted report on 22.05.2013 recommending 

that there is prima facie case to proceed further under section 204 of the Code against the 

accused petitioners. The accused petitioners duly appeared/surrendered before the court 

concern and obtained bail therefrom. Since the offence is triable exclusively by the Court of 

Sessions the case record has been duly sent to the Court of learned Sessions Judge, 

Mymensingh for trial. On receipt thereof it has been registered as Sessions Case No.725 of 

2015. The learned Sessions Judge, however, duly took cognizance of the offence against the 

accused petitioners. 

 

32. Meanwhile, the accused petitioners upon obtaining bail from the Court of learned 

Sessions Judge, Mymensingh filed application under section 265C of the Code. Upon hearing 

the respective contending parties the learned Sessions Judge, Mymensingh rejected the same 

finding-inter-alia, 

“……It appears from the record that the Learned Judicial Magistrate, after holding 

judicial enquiry, has submitted an elaborate Report depending on the deposition of 

the witnesses and also on the attending circumstance of the occurrence. The 

witnesses, including the informant, have claimed that the victim Sharmila Shahrin 

Polin was killed by the accused petitioners and thereafter a drama of committing 

sucide, by hanging her inside the bathroom from a shower, was staged by the 

accused-persons. It has been mentioned in the report of the learned Senior Judicial 

Magistrate that he has noticed the mark of injury caused by nail in the left cheek, a 

circular abrasion on the left side of neck, marks of fingers & nail on the both sides of 

trachea and marks of scratch on the chest of victim Sharmila Shahrin Polin in the 

photograph of dead body supplied by her father. 

 

Although the said photograph was saying something about the alleged atrocity on the 

persons of the victim Shirmila Shahrin Polin, but that was not reflected in the inquest 

report prepared by the police and the post-mortem report prepared by the doctor 

concerned. The  learned Magistrate has relied on the circumstantial evidence and 

came to the finding that there was no sign & symptom of commission of suicide by the 

victim as  the story of suicide by hanging was not supported by the medical 

jurisprudence. In the absence of such signs and symptoms as to commission of suicide 

by hanging the occurrence of death of the victim Sharmila Shahrin Polin cannot be 

opined as an occurrence of suicide. Since there were some marks of injury on the 

person of the victim-deceased and since the story of commission of suicide by hanging 

could not be made believable, so the accused persons owe an explanation as to the 

cause & nature of death of the victim. In the absence of proof as to commission of 

suicide by the victim, there is reasonable ground to believe that the victim was killed 

and she did not commit suicide. The claim and counter claim of both sides can be 

decided only after examination of witnesses during trial. So, there is no cogent 

ground to discharge the accused persons from the charges brought against them.  As 

such, I do not find any reason to allow the petition and accordingly, the same is 

rejected. 
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There having sufficient reasons to presume that the accused persons have committed 

offence punishable under sections 302/201/34 of the Penal Code, the charges under 

the said sections against the accused (1) Adjutant Major Najmul Haque, (2) N.C.O. 

Md. Nowsheruzzaman, (3) Hena Begum, (4) D.A.A.G. Major Munir Ahammed 

Chowdhury and (5) Md. Abul Hossain are framed. The framed charges are read over 

& explained to the present accused persons and they pleaded not guilty and claimed 

to be tried. 

Issue summons upon the witnesses No.1-5 fixing 24-3-2014 for trial…….” and framed 

charge against them under sections 302/201/34 of the Penal Code in exercise of power 

as provided under section 265D of the Code. 

 

33. Sections 265C and 265D of the Code of Criminal Procedure provide as under- 

“265C. Discharge.- If upon consideration of the record of the case and the documents 

submitted therewith, and after hearing the submission of the accused and the 

prosecution in this behalf, the Court considers that there is no sufficient grounds for 

proceeding against the accused, it shall discharge the accused and record the reasons 

for so doing. 

265D. Framing charge.- (1) If, after such consideration and hearing as aforesaid, the 

Court is of opinion that there is ground for presuming that the accused has committed 

an offence, it shall frame in writing a charge against the accused. 

(2) Where the Court frames a charge under sub-section (1), the charge shall be read 

and explained to the accused and the accused shall be asked whether he pleads guilty 

of the offence charged or claims to be tried.” 

 

34. The obligation to discharge the accused under section 265C of the Code comes when 

the court considers that there is no sufficient ground for proceeding against the accused. 

 

35. “No sufficient ground” in section 265C of the Code means that the materials placed 

before the court do not make out or are not sufficient to make out a prima facie case against 

the accused i.e., absence of any ground for presuming that the accused has committed an 

offence. Where the case is at a stage of framing charges and the prosecution evidence is yet to 

commence, the trial court has to consider the question of sufficiency of the ground for 

proceeding against the accused on a general consideration of materials placed before him by 

the investigating agency. The truth, veracity and effect of the evidence are not to be 

meticulously judged. The standard of the test, proof and judgment which is to be applied 

finally before finding the accused guilty or otherwise, is not exactly to be applied at this 

stage. At this stage, even a very strong suspicion found upon materials before the court, 

which leads him to form a presumptive opinion as to the existence of the factual ingredients 

constituting the offence alleged, may justify the framing of charge against the accused in 

respect of commission of the offence: as has been observed in the case of Superintendent 

and Remembrancer of Legal Affairs, West Bengal  Vs. Amit Kumar Bhunja and others: 

(1979) 4 Supreme Court Cases 274.  

 

36. Similarly, in State of Himachal Pradesh Vs. Krisan Lal Pardhan and others: AIR 

1987 (SC)773 the court made it clear that all that is required at the stage of framing of 

charges is to see whether prima facie case regarding the commission of certain offence is 

made out. The question whether the charges will eventually stand proved or not can be 

determined only after the evidence is recorded in the case. At this stage, the court is not to 

weigh the evidence. The court is not to go into the details on the pros and cons of the matter 

or enter into meticulous consideration of the evidence and materials, as has been observed in 
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the case of Md. Akbor Dar and others Vs.  State of Jammu and Kashmir and others: AIR 

1981(SC)1548. If the court is of the opinion that there is ground for presuming that the 

accused has committed an offence, it shall frame charge in writing against the accused and 

that reasons are not required to be given.  

 

37. In the instant case, the learned Sessions Judge, Mymensingh categorically opined that 

there is sufficient reason to presume that the accused petitioners have committed offence 

punishable under sections 302/201/34 of the Penal Code and has framed charge against them 

under the said sections vide the impugned order dated 03.03.2016. 

 

38. However, the revisional jurisdiction of the High Court Division of the Supreme Court 

of Bangladesh vested in section 439 read with section 435 of the Code is exercised only in 

exceptional cases where the interest of public justice required interference for the correction 

of a manifest illegality or for prevention of gross miscarriage of justice.  

 

39. The impugned order of framing of charge dated 03.03.2016 does not appear to have 

suffered from manifest illegality or has caused gross miscarriage of justice to the accused 

petitioners, for, the complainant is yet to prove his case with the evidence already on record; 

conversely, the accused petitioners will have the opportunity to controvert those with counter 

evidence. Last but not the least, vide section 227 of the Code the trial court has ample power 

to alter or add to any charge at any time whatsoever before the judgment is pronounced if the 

evidence, so recorded during the course of trial, disclosed an offence under another section of 

the Penal Code. 

 

40. In view of the above, the decisions so have been referred by the accused petitioners 

cannot be made applicable in the facts and circumstances of the present case.  

 

41. Be that as it may, we find no ground requiring interference in the order of framing of 

charge dated 03.03.2016 passed by the learned Sessions Judge, Mymensingh in Sessions 

Case No.725 of 2015.  

 

42. In the result, the Rule is discharged. 

 

43. The order of stay granted earlier by this Court is hereby vacated. 

 

44. Communicate this judgment and order to the court concern. 

 

45. Send down the Lower Court’s record at once.  

 

 

 


