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Cases of the Appellate Division 

Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

1.  The Election 

Commission 

Bangladesh and 

another 

Versus  

Noruzzaman Sarker 

and others 

 

(MUHAMMAD 

IMMAN ALI, J) 

 

11 SCOB [2019] AD 1   

Election 

Disputes– 

Appropriate 

Forum. 

Where the total number of votes cast in a 

centre exceeds either the total number of 

ballot papers issued to the centre or the 

total number of votes enrolled for that 

centre, or if during the counting of ballot 

papers a ballot box is found missing or it 

is snatched away or if the Presiding 

Officer makes glaringly contradictory 

reports as to the result of the counting of 

votes, without reasonable explanation, 

then the Election Commission need not 

wait for determination of the dispute by 

the Election Tribunal. But where no such 

thing has happened but allegation is 

brought after the declaration of the result 

then it is always desirable that dispute, if 

any, should go to the Tribunal for 

determination. 

 2. Haji Shamsul Alam  

Vs.  

Dr. Ashim Sarker & 

ors.       

 

(Hasan Foez Siddique, 

J ) 

 

11 SCOB [2019] AD 7 

Section 4 of the 

Partition Act, 

1893. 

Basic Pre-

requisites for buy 

up.  

It is observed that to get an order of pre-

emption under section 4 of the Partition 

Act three condition are to be fulfilled, i.e. 

(1) the property must be dwelling house, 

(2) it must be the undivided family and 

then (3) the purchasers must file the 

partition suit. That is one of the basic 

conditions for applicability of section 4 of 

the Partition Act which has been 

expressly mentioned in the section is that 

the stranger transferee must sue for 

partition and separate possession of the 

undivided share transferred to him by the 

co-sharer. If the stranger moves execution 

application for separating his share by 

metes and bounds it would be treated to 

be application for suing for partition and 

it is not necessary that separate suit 

should be filed by such stranger 

transferee.  

In this case the defendant No. 5 appellant 

Shamsul Alam is the transferee of the 

land under partition and the suit has been 

filed by Dr. Ashim Sarker who is not the 

transferee and appellant did not pray for 

any saham as yet in the said suit for 

partition, so the prayer for buying up by 

the paintiff was not at all maintainable at 

the stage of the suit when the same was 

prayed for. The courts below have 

committed error of law in allowing the 

prayer for buying up.          

3.  The State Vs. Nurul 

Amin 

Conversion of 

conviction from 

The High Court Division does not have 

authority to convert the conviction from 



Cases of the Appellate Division 

Baitha(absconding) 

and another    

 

(MIRZA HUSSAIN 

HAIDER, J)  

 

11 SCOB [2019] AD 13 

special law to 

general law, 

Complete Justice 

u/a 104 of the 

Constitution 

 

special law to general law.  

The conversion of conviction from special 

law to a different law can only be done by 

the Appellate Division  empowered under 

Article 104 of the Constitution to do 

”complete justice“ in appropriate cases 

pending before it under Article 103 of the 

Constitution.  

 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

1.  Agrani Bank 

Limited, Head Office 

at 9/D, Dilkusha 

Commercial Area, 

Motijheel, Dhaka 

represented by its 

Deputy General 

Manager, 18, 

Bangabandhu 

Avenue, Dhaka VS. 

Government of the 

People,s Republic of 

Bangladesh, 

represented by the 

Secretary, Ministry 

of Law, Justice and 

Parliamentary 

Affairs, Bangladesh 

Secretariat, Ramna, 

Dhaka & others 

 

(Mahmudul Haque, 

J) 

 

11 SCOB [2019] 

HCD 65  

Limitation of the 

Executing Court. 

 

It is well settled that the executing court 

can not go beyond the decree nor can it 

question its legality or correctness, but 

there is one exception to this general Rule 

i.e. the executing court can adjust the 

amount with the decree paid by the 

Judgment Debtors during pendency of the 

execution proceeding if certified by the 

Decree Holder.  

In the present case admittedly the 

Judgment Debtors made payment of 

Tk.62,50,000/- to the Decree Holder 

during pendency of the Suit  which has not 

been adjusted by the Decree Holder at the 

time of filing of the execution proceeding. 

In this situation the executing court is 

legally entitled to adjust the aforesaid 

amount with the decretal amount not the 

amount paid before filing of the suit.   

It must take the decree according to its 

tenor but in the instant case the  executing 

court travelled  beyond the decree and as 

such the Impugned Order passed by the 

executing court is not in accordance with 

law.   

2.  Hemayet Mollah VS. 

The State. 

 

(Salma Masud 

Chowdhury, J) 

 

11 SCOB [2019] 

HCD 1 

Assessment of 

evidence of 

related eye 

witnesses. 

 

The prosecution case cannot be shaken 

only because the eye witnesses belong to 

the same family because in a case of 

dacoity the eye witnesses of the occurrence 

are always the inmates of the house in 

which the dacoity is committed.  

          

3.  Kamal Miah and 

others VS. 

Lakkatura Tea 

Co.Ltd and others.  

 

(Khizir Ahmed 

Choudhury, J) 

 

11 SCOB [2019] 

HCD 76 

 Rejection of 

Plaint. 

 

Order VII, Rule 

11 read with 

Section 151 of the 

Code of Civil 

Procedure, 1908. 

 

 

It is settled proposition that Record of 

Right alone does not confer title but it has 

got presumptive value in favour of the 

person in whose name Record is prepared 

but again the presumption can be rebutted 

by showing cogent evidence and proof. As 

such any person can take recourse of law 

ventilating his grievance. If somebody’s 

name is erroneously not inserted in the 

record, he can take recourse to the Court 

of law for appropriate declaration but his 

claim cannot be stifled taking aid of 

Section 52A of the Registration Act or 53C 

of the Transfer of Property Act. A plaint 

can be rejected by taking recourse of 

Section 151 of the Code of Civil 

Procedure. 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

In the instant case the plaintiff has been 

able to made out distinct cause which 

should be adjudicated by the Court of law 

without having buried it at its inception 

and hence, inherent jurisdiction cannot be 

invoked here.    

4.  Alhaj Md. Mahtab 

Hossain Molla VS. 

The State and 

another. 

(Kashefa Hussain, J) 

 

11 SCOB [2019] 

HCD 69 

Maintainability 

or legal 

sustainability of 

an application 

Under Section 98 

of the Code of 

Criminal 

Procedure, 1898. 

It is a settled principle of law that in order 

to construe the actual meaning and 

intention of a statute it must be read as a 

whole and not in part or in an isolated 

manner. The provisions of the criminal 

law do not contemplate or consider the 

sustainability or maintainability of an 

isolated proceeding or case under Section 

98 of the Code of Criminal Procedure.  

It is true that in the case we are dealing 

with at present, the issue of the property 

not being ‘stolen’ or ‘forged’ etc. has 

arisen and the petitioner contended that 

hence the case does not fall within the 

mischief of Section 98 of the Code. We do 

not disagree with the point raised by the 

learned Advocate for the petitioner given 

that the property in dispute, that is the car 

not being a ‘stolen’ property cannot be 

recovered by resorting to the procedures 

laid down in Section 98 of the Code. 

Rather, in the event of a proper case being 

filed, the appropriate court could have 

passed an appropriate order in respect of 

the property under Section 516A of the 

Code as deemed fit pending conclusion of 

the inquiry or trial or it could pass an 

appropriate order under Section 517 of 

the Code. An application under Section 98 

of the Code of Criminal Procedure not 

being isolatedly entertainable or lawfully 

maintainable at all, therefore in this case 

the application filed under Section 98 of 

the Code of Criminal Procedure before 

the Magistrate Court is not maintainable 

and is liable to be dismissed not being 

sustainable in the eye of law.         

5.  M.N. Kamal Hossain 

and another Vs.The 

State  

(Bhishmadev 

Chakrabortty, J) 

 

11 SCOB [2019] 

HCD 80   

Penal Code, 

1860, Section 5(2) 

of the Prevention 

of Corruption 

Act, 1947, 

Misappropriatio

n, Discharged, 

Divisional Special 

It also appears from the record that at the 

time of framing charge petitioner No.1 

M.N. Kamal Hossain remained absent but 

charge was framed accordingly and 

warrant of arrest was issued. By 

suppressing the said fact of issuance of 

warrant of arrest, he moved before this 

Court in Criminal Miscellaneous Case 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

Judge, 

 

No.8151 of 2008 and on 08.06.2008 

obtained Rule and interim order of 

anticipatory bail for a limited period. The 

said interim order was not extended. 

Ultimately the Rule was discharged on 

21.12.2011 and the concerned Court was 

directed to take necessary steps to secure 

his arrest.  

In view of the above petitioner No.1 M.N. 

Kamal Hossain is a fugitive from justice. 

He is not entitled to file this application 

before this Court and to get any order on 

it.  

6.  Md. Abdul Kader @ 

Abdul Kader and 

another 

Vs.  

The State 

 

(Quazi Reza-Ul 

Hoque J) 

 

11 SCOB [2019] 

HCD 46 

 

 

Special Tribunal, 

Section 342  of 

the Code of 

Criminal 

Procedure, 

Section 103(2) of 

the Code of 

Criminal 

Procedure, 

Article 31, 

Article 35,Article 

36, 

It appears that none of the three local 

witnesses were eye witnesses rather they 

were asked to sign as witness, which is 

absolutely derogatory to the norms of law 

and the BDR and the local police for 

inflicting penalty upon the accused 

petitioners resorted to such activity which 

is seriously deplorable.   

Every citizen has a right to free movement 

within Bangladesh and to do any business 

or profession subject to restriction 

imposed by law. 

7.  Md. Biddut alias 

Helal Khan Vs.The 

State   

 

(K. M. Kamrul Kader, 

J)  

 

11 SCOB [2019] 

HCD 57 

First Information 

Report, Section 

19 (a) of the 

Arms Act, 

Section 342 of the 

Code of Criminal 

Procedure, 

Section 30 of the 

Special Powers 

Act 1974.  

Evidence Act 

 

Mere declaration of the seizure list 

witnesses as hostile in no way cured the 

defect of the prosecution case.   

When the witnesses did not support the 

recovery of the arms from the possession 

of the convict appellant or on his showing 

and when the charge sheeted witnesses did 

not support the prosecution case and 

prosecution witnesses are withheld by the 

prosecution without any explanation, it 

raises adverse presumption against the 

genuineness of the prosecution case and 

the appellant entitled to get benefit of 

doubt under section 114 (g) of the 

Evidence Act.   

8.  Md. Joynal. 

Vs.  

The State. 

 

(SALMA MASUD 

CHOWDHURY, J) 

 

11 SCOB [2019] 

HCD 4 

 

Section 302 of the 

Penal Code 

 

Admittedly there is no eye witnesses of the 

occurrence and the appellant is a nephew 

of the deceased having some enmity with 

him. Although it has been alleged that 

before death Shafiqul narrated the 

incident to some of the witnesses but that 

cannot be treated as dying declaration as 

it was not properly recorded. The 

witnesses to whom it has been alleged that 

the deceased mentioned the name of the 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

appellant are all closely related to the 

deceased. In the present case we do not 

find any dying declaration of the deceased 

and it is evident from record that the 

deceased told about the occurrence by the 

appellant committed on him in the 

operation theater, which is not free from 

all doubt. Most of the witnesses deposed 

that they have heard from P.W.5 Md. 

Jabed but P.W.5 is not an eye witness and 

in his deposition he did not make any such 

statement as to connect the appellant 

directly.            

9.  M.D.Shahabur 

Rahman Vs. The 

State and another 

 

(Obaidul Hassan, J) 

 

11 SCOB [2019] 

HCD 22 

 

Section 138 of the 

Negotiable 

Instruments Act, 

1881, Code of 

Criminal 

Procedure, 

Section 141 of the 

Negotiable 

Instruments Act, 

1881. 

The intention of the lawmakers in respect 

of provision of service of notice upon the 

drawer is to inform him with a demand of 

the cheque money (dishonoured) by 

serving a notice by the petitioner. On this 

ground a criminal proceedings under 

section 138 of the Negotiable Instrument 

Act cannot be quashed.     

               

10.  The State Vs.  

Registrar General,  

Supreme Court of 

Bangladesh and 

others 

 

(M. Enayetur Rahim, 

J) 

 

11 SCOB [2019] 

HCD 28   

Anti-Corruption 

Commission, 

Section 19 of the 

Ain of 2004, 

Judicail Officers 

Protection 

Act,1850, 

 

If we examine the impugned letter dated 

28.05.2007 coupled with the above 

provisions of law then we have no 

hesitation to hold that by issuing the same 

the Supreme Court authority had flouted 

the above provisions of law and that the 

opinion expressed in the letter that it 

would not be proper (mgxwPb n‡e bv) to 

take any action against respondent No.3 is 

nothing but an attempt to create obstacle 

in the process of inquiry against said 

respondent.    

The Supreme Court administration in 

issuing the impugned letter having 

considered some extraneous and 

irrelevant facts has abused its discretionary 

power vested in it. 

The opinion in guise of direction expressed 

in the impugned letter was not the upshot 

of any judicial determination. Such a mere 

administrative letter although issued as 

per the verbal instruction of the Hon’ble 

Chief Justice, patently impinges upon the 

rights and lawful authority of the 

Commission to go on with the inquiry into 

an allegation of corruption.   

   

The impugned letter is amenable to 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

judicial review as it was issued by the 

office of the Appellate Division under its 

administrative capacity and therefore, the 

Rule is quiet maintainable;    

The impugned letter is a mere official 

communication made by the office of the 

Appellate Division under its 

administrative capacity and in no way it 

can be regarded as the opinion of the 

Supreme Court; 

The impugned letter though tends to give 

a massage that a retired judge of the 

Supreme Court it immune from criminal 

prosecution but, in fact, no one is immune 

as such except the Hon’ble President and 

that too during his term of office;      

11.  Tofazzal Hossain 

Khandker and others   

 

Vs.  

 

Govt. of Bangladesh 

represented by the 

Secretary, Ministry 

of Post 

Telecommunications 

and Information 

Technology, 

Bangladesh 

Secretariat, Dhaka 

and others  

 

(Naima Haider, J) 

 

11 SCOB [2019] 

HCD 38 

 

 Action beyond 

authority is 

unreasonable. 

If any executive action is taken, which we 

consider, in light of facts and 

circumstances, to be unreasonable we take 

the view that such action was beyond 

authority because the executives are not 

authorized to act unreasonably. 

            

We are inclined to hold that the 

amendment made through Clause 3 of the 

order dated 09.03.2006 was ‘whimsical’’. 

This cannot be permitted to remain in 

force.      

However, if there is an executive order 

which results in continuous wrong, as in 

this case, we take the view that mere delay 

in filing the writ petition should not affect 

their relief. No doubt the petitioners filed 

the petition after a long time but that, in 

the given circumstances should not defeat 

their entitlement because the wrong done 

by the executive is ‘continuous’.   

Executives can employ for temporary 

period but if they permit the period to 

extend, either expressly or by conduct, 

after certain time, the employee can 

legitimately expect to be absorbed.  

12.  Concord Consortium 

Limited  

VS.  

Deputy 

Commissioner of 

Taxes, Taxes Circle- 

96 (Companies), 

Taxes Zone- 05, 

Change of mind 

by the assessing 

officer can not 

justify re-opening 

of assessment 

under section 93 

of the Income 

Tax Ordinance, 

The relevant provisions in our Income Tax 

Ordinance, 1984 are still like pre-

enactment of Indian Income Tax Act, 

1961. That means, the precondition of 

having definite information which has to 

come into the possession of the Deputy 

Commissioner of Taxes after completion 

of original assessment is still very much 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

Dhaka and others 

 

(Sheikh Hassan Arif, 

J.) 

 

11 SCOB [2019] 

HCD 50 

1984.   intact under sub-section (2) of Section 93 

of the said Ordinance. Therefore, we fully 

agree with the submissions of Mr. Noor 

that, the DCT must have fresh 

information in his possession which has 

come to his possession after completion of 

original assessment and, only on such 

happening, the DCT is entitled to reopen 

the completed assessment of a particular 

assessee.  

 

When a particular issue has been 

categorically addressed by the DCT in the 

original assessment order and there is no 

allegation that the assessee has not 

disclosed any particular fact or materials 

at the time of original assessment and 

when the DCT completed such assessment 

on the basis of the materials disclosed by 

the assessee taking a particular view on a 

particular amount, change of such view 

subsequently by the concerned DCT, for 

whatever reason, cannot not justify 

reopening of assessment. This position of 

law has been categorically affirmed by 

various higher Courts in India in the 

above referred cases. Since it is apparent 

from the facts and circumstances of the 

case that, the impugned reassessment was 

in fact initiated not because of any fresh 

information having come to the possession 

of the concerned DCT, rather the same 

was the result of subsequent change of 

opinion or change of mind of the DCT 

being influenced by a report of local office 

of CAG, such change of opinion is not 

permitted to be the ground for reopening 

the assessment.    

13.  The State 

  

Vs.  

 

M. Wahidul Haque 

and others 
 

(MOYEENUL ISLAM 

Anti-Corruption 

Commission Act, 

2004: 

 

As there is no express or implied provision 

within the four corners of the Act of 2012 

debarring or prohibiting the Metropolitan 

or Judicial Magistracy from entertaining 

and dealing with any application for bail 

or remand at the pre-trial stage, the 

Magistracy is well-authorized to entertain 

and deal therewith in accordance with the 



Cases of the High Court Division 

 
Sl. 

No. 

Name of the Parties 

and Citation 
Key Word Short Ratio 

 

CHOWDHURY, J) 8 

  
above-mentioned provisions of the Code. 

               

From the date of lodgment of the FIR with 

the concerned Police Station till taking 

cognizance of the offence by the Senior 

Special Judge under section 4(2) of the 

Criminal Law (Amendment) Act, 1958, 

the Judicial or Metropolitan Magistracy is 

empowered to entertain, deal with and 

dispose of any application for bail of an 

accused in a case under the Act of 2012 

under section 497 of the Code of Criminal 

Procedure. Similarly at the pre-trial stage, 

in the absence of any express or implied 

prohibition in any other special law, the 

Metropolitan or Judicial Magistracy may 

entertain, deal with and dispose of any 

application for bail of an accused under 

section 497 of the Code.             
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Mr. Justice Syed Mahmud Hossain,  

Chief Justice 

Mr. Justice Muhammad Imman Ali  

Mr. Justice Hasan Foez Siddique  

Mr. Justice Mirza Hussain Haider.  

Ms. Justice Zinat Ara   

Mr. Justice Abu Bakar Siddiquee  

Mr. Justice Md. Nuruzzaman 

 

CIVIL APPEAL NO. 326 OF 2017 WITH CIVIL PETITION FOR LEAVE TO APPEAL  

NO. 744 OF  2017 

(From the judgement and order dated 7
th

 of December, 2016 passed by the High Court 

Division in Writ Petition No.7307 of 2016. 
 

The Election Commission Bangladesh and another ... Appellants 

Versus   

Noruzzaman Sarker and others 
 

... Respondent 

              

Mohammad Hasanuzzaman ...Petitioner  

(In C.P.No.744 of 2017) 
  

For the Appellants 

 

: Dr. Mohamad Yeasin Khan 

Advocate-on-Record  
   

For the Petitioner 

 

: Mr. Nozrul Islam Chowdhury, Senior 

Advocate instructed by Mr. Md. Helal Amin,  

Advocate on-Record 
   

For the Respondents 

 

: Mr. Abdul Matin Khasru, Senior Advocate 

with Mr. Mahbub Shafique, Advocate 

instructed by Mrs. Madhumaloty Chowdhury 

Barua, Advocate -on-Record 
   

Date of hearing  : The 23
rd 

of October, 2018 

Date of judgement : The 30
th

 of October, 2018  
 

The Local Government (Union Parishad) Act, 2009 and the Local Government 

(Union Parishad) Rules 2010 

Where the total number of votes cast in a centre exceeds either the total number of 

ballot papers issued to the centre or the total number of votes enrolled for that centre, 

or if during the counting of ballot papers a ballot box is found missing or it is snatched 

away or if the Presiding Officer makes glaringly contradictory reports as to the result of 

the counting of votes, without reasonable explanation, then the Election Commission 

need not wait for determination of the dispute by the Election Tribunal. But where no 

such thing has happened but allegation is brought after the declaration of the result 

then it is always desirable that dispute, if any, should go to the Tribunal for 

determination.                  … (Para 12) 
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J U D G E M E N T 

 

MUHAMMAD IMMAN ALI, J:- 

 

1. This civil appeal, by leave, is directed against the judgement and order dated 

07.12.2016 passed by the High Court Division in Writ Petition No.7307 of 2016 making the 

Rule Nisi absolute.  

 

2. The facts of the case, in brief, are that the writ-petitioner-respondent No.1 herein filed 

the aforesaid writ petition stating, inter alia, that the election for the post of Chairman of 

Chararalia  Union Parishad, Upazila-Raypura, District-Narsingdi was held on 07.05.2016 

peacefully and without any hindrance and no complaint was made to any Presiding Officer of 

any centre or to any other authorised person by any candidate, either at the time of holding 

election or after the completion of the said election. After counting votes peacefully every 

Presiding Officer took signatures of the Polling Agents of the candidates in the result sheets 

and declared the result of their own centres in presence of the Polling Agents and others. 

Later, the Presiding Officers sent all the papers including the result sheets to the Returning 

Officer and, thereafter, the Returning Officer issued notices to every contesting candidate. On 

07.05.2016, writ-respondent No.10, i.e. the Returning  Officer,  consolidating the results in 

presence of the contesting candidates or their agents,  declared  the  result  of  the  votes  of 

the contesting candidates  and  finally  declared the writ-petitioner elected as Chairman. 

Later, the instant writ-petitioner came to know that contesting candidate Hasanuzzaman filed 

an application on 09.05.2016, i.e.  after 2  days of the election to the Election Commission of 

Bangladesh, Shere-E-Bangla Nagar, Dhaka demanding re-election. On receiving the same, 

the Election Commission by letter dated 17.05.2016 stayed publication of the election result 

in the Gazette. The writ-petitioner collected the said letter dated 17.05.2016 issued under the 

signature of writ-respondent No.4. 

 

3. Writ respondent Nos.2 and 3 contested the Rule by filing affidavit-in-opposition 

contending, inter alia, that the election was held on 07.05.2016. Contesting Chairman 

candidate Mohammad Hasanuzaman was complaining from the beginning of poll about 

serious illegalities and irregularities in voting  of Chararalia Union Pairshad Election for the 

post of Chairman to the concerned Returning Officer, Upazila Election Officer and District 

Election Officer through mobile phone and on the same day, i.e. 07.05.2016 at 1.00 p.m. he 

filed a written complaint to the Election Commission through the District Election Officer, 

Narsingdi and, on 09.05.2016,  he  again filed a written complaint to the Election 

Commission through the District Election Officer, Narsingdi. He also filed another written 

complaint to the Chief Election Commission for staying the election result and demanded re-

election. The Election Commission took decision staying publication of the election result in 

the Gazette Notification and ordered Mihir Sarwar Morshed, Regional Election Officer, 

Dhaka to hold inquiry and to submit report by 25.05.2016 vide the letter impugned in the writ 

petition, who after recording statements and collecting information from the complainant, the 

writ-petitioner, the Returning Officer, Presiding Officers, Assistant Presiding Officers, 

Polling Officers, Member Candidates, Officer-in-Charge of Raipur Police Station, Officer-in-

charge of law enforcing agencies of the respective election centres, Upazila Nirbahi Officer 

of Raipur Narsingdi, District Election Officer of Narsingdi and Upazila Election Officer of 

Raipur, Narsingdi, submitted his report to the Election Commission Secretariat  on 

01.06.2016. He stated that it was not possible to conduct a free, fair and impartial election in 
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accordance with the provisions of law in 4(four) centres of Chararalia Union Parishad held on 

07.05.2016 and as such, the result circulated by returning officers was not a correct reflection 

of the scenario of the election held in the said 4(four) disputed centres of Chararalia  Union 

Parishad, Raipura, Narsingdi. 

  

4. Writ-respondent No.11, Mohammad Hasanuzzaman (appellant herein) contested the 

Rule Nisi by filing affidavit-in-opposition contending, inter alia, that the writ-petitioner by 

exercising coercive force entered into the voting centre on 07.05.2016 and compelled casting 

of votes in his favour by rigging in 4(four) polling centres. The writ-petitioner cast all votes 

including the votes of dead persons and of those who were out of the country. 

 

5. After hearing the parties and considering the evidence and materials on record, by the 

impugned judgement and order dated 07.12.2016 the High Court Division made the Rule Nisi 

absolute. 

 

6. Hence, writ-respondent Nos.2 and 3 as petitioners filed Civil Petition for Leave to 

Appeal No.787 of 2017 and writ-respondent No.11 filed Civil Petition for Leave to Appeal 

No.744 of 2017 before this Division and leave was granted in Civil Petition for Leave to 

Appeal No.787 of 2017 to consider the following submissions of the learned Advocate-on-

Record for the petitioners: 

“I. As per the provisions of Article 119(2) of the Constitution  read  with  Rules  3, 77, 78, 

79, 80, 81, 85 and 90 of the Local Government (Union Paishad) Election Rules, 2010, 

the Election Commission is empowered to conduct the Union Parishad election freely, 

fairly, justly and honestly which covers the entire process that starts with the 

publication of the notification of schedule and culminates with the publication of the 

result in the official gazette and therefore, before publication of the result by the 

Election Commission through the process of  publishing in the official gazette 

notification, the election process continues and during this period Election Commission 

has ample power to stay disputed or controversial election results and to hold 

inquiry/investigation on the basis of serious complaints or allegations of illegalities and 

irregularities of voting in election centres; the High Court Division without exercising 

judicial mind made the Rule absolute.  

II. That if it appears that there is any reasonable cause to believe that any offence as 

mentioned in Rules 77(2), 78, 79, 80 and 81 was committed namely, causing or 

helping in capturing of the polling booth by musclemen, driving away the Presiding 

Officers and Polling Officers or agents of the rival candidates and then stuffing ballot 

boxes with ballot papers and obtaining a favourable result sheet from the Presiding 

Officer, either by coercion, the election commission can order an investigation under 

the Local Government (Union Parishad) Election Rules, 2010, the High Court Division 

on misconception of law made the Rule absolute. 

III. That rule 92(1)  provides,   ��। ��� �	
��� �� ���� ���।- (�) ���� 	� ��� �������� 
������ � !�"��� 	� �#���� !�"��� ���, 	� �%���&�'(� ��� �	
��� �� ��, )�*(� ��� 	+	,�, !-	� 
�%. ��� ��/��0� 1	'��� �	2�3 ��� 4%���� �5 67�#� �� 8���	 ��।’ ’  and as the commission 

acted bona fide in staying the Gazette Notification, the High Court Division erred in 

law in making the Rule absolute.” 

 

7. Civil Petition for Leave to Appeal No.744 of 2017 was tagged with the aforesaid 

appeal for consideration at the time of hearing of the appeal.   
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8. Dr. Mohammad Yeasin Khan, learned Advocate-on-Record, appearing on behalf of the 

appellants made submissions in line with the grounds upon which leave was granted. He 

further submitted that if there appears any reasonable cause to believe that any offence as 

mentioned in Rules 77(2), 78, 79, 80 and 81 was committed then the Election Commission 

can order an investigation under the provision of Rule 85(2) of the Local Government (Union 

Parishad) Election Rules, 2010 or lodge a criminal case which also falls within the clear and 

express jurisdiction of the Election Commission under Article 119(2) of the Constitution read 

with rules 3 and 90 of the Local Government (Union Parishad) Election Rules, 2010. But the 

High Court Division on misconception of facts and law made the Rule Nisi absolute. He 

further submitted that under rule 92(1) of the Local Government (Union Parishad) Election 

Rules, 2010 the Commission acted bona fide in staying the Gazette Notification and in 

ordering an investigation in the interest of a free, fair and impartial election of Chararalia 

Union Parishad and therefore, the writ petition was not maintainable, and the Rule Nisi ought 

to have been discharged. 

 

9. Mr. Abdul Matin Khasru, learned Senior Advocate appearing for the respondents made 

submissions in support of the impugned judgement and order of the High Court Division. He 

submitted that it is an established principle of law that election includes the whole 

election process passing through several stages and if any dispute arises in any stage 

of the election process, then such dispute must be adjudicated by the Election Tribunal 

only and, therefore, the Election Commission has no power to investigate any matter 

without the order of the Election Tribunal, or to stay the gazette notification, hence, 

the appeal is liable to be dismissed. He further submitted that from a careful reading 

of the law, it is evident that the Election Commission has been vested with plenary, 

supervisory and discretionary jurisdiction to oversee that an election is conducted 

honestly, justly and fairly and in accordance with the law, but it has no power to 

investigate any disputed matter as per rule 85(2) of the Local Government (Union 

Parishad) Rules 2010, and therefore, the judgement of the High Court Division is 

sustainable in law. He submitted that as per the Local Government (Union Parishad) 

Act, 2009 and the Local Government (Union Parishad) Rules 2010, there is no scope 

of filing any complaint to the Election Commission by any candidate either at the 

time of election or after declaration of the results by the Returning Officer and the 

Presiding Officer. He submitted that as per the Local Government (Union Parishad) 

Act 2009, as well as Rules 2010, the Election Commission or any other body or 

tribunal or Court has no authority to stay the publication of Gazette of the result of 

the said election. He lastly submitted that it is a well-settled principle of law that on 

some very limited grounds, i.e. if there was malice in law or total absence of jurisdiction in 

any step in the process of election by the authority, i.e. Election Commission, then 

article 102 of the Constitution of the People's Republic of Bangladesh can be 

invoked and in the instant case, the impugned Memo No.17.00. 

6864.035.46.093.14-215, dated 17.05.2016 signed by respondent No.4,  

containing an order of stay of the publication of Gazette of the result of Chararalia  

Union Parishad Election, held on 07.05.2016, Raypura, Narsingdi and to conduct an 

investigation, is ex-facie illegal, arbitrary, mala fide and without jurisdiction, which 

is challenged invoking article 102 of the Constitution and the same is maintainable. 

 

10. We have considered the submissions of the learned Advocates appearing for the 

parties concerned, perused the impugned judgement and order of the High Court Division and 

other connected papers on record. 
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11. In the case of Altaf Hussain  vs. Abul Kashem and others reported in 45 DLR AD 53 

several appeals relating to election matter were heard and disposed of together. The sum and 

substance of the decision is that where allegation of disturbance at the polling centre or of 

vote rigging is brought after the declaration of the result then it is always desirable that 

dispute, if any, should go to the Election Tribunal for determination. In that decision 

Shahabuddin Ahmed, CJ observed as follows:  

“But from the experience it is found that sometimes statutory functionaries on the spot 

do not make timely report as to any disturbance during poll or large-scale rigging at 

the time of counting of ballot papers either through coercion or from dishonest 

motive. So, the general rule that when election has been held peacefully and no report 

has been made about any disturbance or rigging by the Presiding Officer or the 

Returning Officer, then the Election Commission has no power to interfere, cannot be 

taken for universal application . . . [But] where no such thing has happened but 

allegation is brought after the declaration of the result then it is always desirable that 

dispute, if any, should go to the Tribunal for determination.” 

 

12. And his Lordship gave examples of possible dispute where the total number of votes 

cast in a centre exceeds either the total number of ballot papers issued to the centre or the 

total number of votes enrolled for that centre, or if during the counting of ballot papers a 

ballot box is found missing or it is snatched away or if the Presiding Officer makes glaringly 

contradictory reports as to the result of the counting of votes, without reasonable explanation, 

then the Election Commission need not wait for determination of the dispute by the Election 

Tribunal. But where no such thing has happened but allegation is brought after the 

declaration of the result then it is always desirable that dispute, if any, should go to the 

Tribunal for determination. 

  

13. The allegation by writ-petitioner-respondent No.1 in the instant case is that, the 

election was held peacefully on 07.05.2016 and without any hindrance from any vested 

quarter and no complaint was made to any Presiding Officer of any centre or to any other 

authorised person by any candidate, either at the time of holding election or after the 

completion of the election. However, it transpires from the report of the Regional Election 

Officer, who held inquiry into the allegations made by the appellant, that the election in 

4(four) of the centres of Chararalia Union Pairshad was not held in accordance with the 

provisions of law and that the result circulated by Returning Officer was not a correct 

reflection of the scenario of the election held in the said 4(four) disputed centres. We also 

find from the record that the appellant filed a written complaint before the Chief Election 

Commissioner at 1.00 p.m. On the very date of election alleging irregularities and illegalities 

in the voting and that his complaints on that very day to the authorities concerned was in 

vain. We find from annexure-2 to the writ-petition that the said hand written complaint from 

Mohammad Hasanuzzaman (the appellant) was received by the Election Commission on 

07.05.2016 at 1 p.m. 

  

14. We also find from annexure-4 report of Mihir Sarwar Morshed, Regional Election 

Officer, Dhaka that after elaborate inquiry it was found that in 4(four) of the polling centres, 

namely centre Nos.6, 7, 8 and 9 there were irregularities or illegalities in the casting of votes 

and that the Presiding Officers were not able to carry out their duties properly.  

  

15. In the light of complaints having been lodged on the date of election and the findings 

of the report mentioned above, it cannot be said that no allegation of irregularities and 

illegalities was made on the date of election. 
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16. We are of the view that the Election Commission rightly interfered and that it was 

within the jurisdiction of the Election Commission to take action against allegation of 

irregularities and illegalities which were brought to its notice on the very day of election.     

  

17. In view of the above discussion, we find that the judgement and order of the High 

Court Division is not in accordance with law and accordingly the impugned judgement and 

order is set aside.   

   

18. In the result the appeal is allowed, without however, any order as to costs and Civil 

Petition for Leave to Appeal No.744 of 2017 is accordingly disposed of in the light of this 

judgement.       
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APPELLATE DIVISION  

 

PRESENT: 

Mr. Justice Syed Mahmud Hossain, 

                                 -Chief Justice 

Mr. Justice Hasan Foez Siddique  

Mr. Justice Mirza Hussain Haider 

        

CIVIL APPEAL NO.59 OF 2009.  

(From the judgment and decree dated 22.08.2006 passed by the High Court Division in First 

Appeal No.17 of 2004.)  

 

Haji Shamsul Alam                              :   Appellant 

Versus 

Dr. Ashim Sarker and others              : 

 

Respondents 

For the Appellant                  : 

  

Mr. T.H. Khan, Senior Advocate & Mr. A.J. Mohammad 

Ali, Senior Advocate (with Mr. Qumrul Haque Siddique, 

Advocate) instructed by Mr. Md. Taufique Hossain, 

Advocate-on-Record. 

 

For Respondent No.1            : 

 

Mr. Abdul Wadud Bhuiyan, Senior Advocate (with Mr. 

Subrata Saha, Advocate) instructed by Ms. Sufia Khatun, 

Advocate-on-Record. 

 

For Respondent No.6            : Mr. Giasuddin Ahmed, Advocate-on-Record. 

 

Respondent Nos.2-5 & 7-8   : Not represented. 

Date of hearing on              :   05.04.16, 12.04.16, 11.05.16 & 17.05.16 

 

Date of judgment on           :   29.05.2018 

 

It is observed that to get an order of pre-emption under section 4 of the Partition Act 

three condition are to be fulfilled, i.e. (1) the property must be dwelling house, (2) it 

must be the undivided family and then (3) the purchasers must file the partition suit. 

That is one of the basic conditions for applicability of section 4 of the Partition Act 

which has been expressly mentioned in the section is that the stranger transferee must 

sue for partition and separate possession of the undivided share transferred to him by 

the co-sharer. If the stranger moves execution application for separating his share by 

metes and bounds it would be treated to be application for suing for partition and it is 

not necessary that separate suit should be filed by such stranger transferee. “Such 

transferee sues for partition” includes idea of some action by transferee to secure 

partition even praying saham in suit for partition paying necessary court fees. 

                            … (Para 20) 

 



11 SCOB [2019] AD  Haji Shamsul Alam Vs. Dr. Ashim Sarker & ors.     (Hasan Foez Siddique, J )   8 
 

JUDGMENT 

 

Hasan Foez Siddique, J:  
 

1. This appeal is directed against the judgment and decree dated 22.08.2006 passed by the 

High Court Division in First Appeal No.17 of 2004 affirming those dated 25.10.2003 passed 

by the learned Joint District Judge, First Court, Chittagong in Partition Suit No.72 of 2003. 

 

2. The relevant facts, for the disposal of this appeal, are that the respondent Dr. Ashim 

Sarker instituted the aforesaid suit for declaration of his title, confirmation of possession, for 

declaration that exchange deed No.786 dated 20.07.1996, sale deed No.787 dated 20.07.1996, 

sale deed No.804 dated 27.07.1996 of Fatebad S.R. Office and deed of exchange No.3628 

dated 06.10.1999 of Hathazari S.R. office were not acted upon and those deeds are not 

binding upon the plaintiff and for partition together with the prayer for buying up of the land 

described in the schedule-3 to the plaint stating, inter alia, that the land appertaining to R.S. 

Khatian Nos.693, 131, 667, 945, 1817 and R.S. Plot Nos.6963, 6964, 6972, 6959, 6957 and 

6958 of Mouza South Madrasha, P.S. Hathazari, District-Chittagong measuring an area of 

1.53 acres described in schedule No.1 to the plaint originally belonged to Pran Krishna Dey 

and Ishan Chandra Dey. R.S. record of right was prepared and published in their names. They 

were the full brothers. Ishan Chandra Dey died leaving no issue and his interest was devolved 

to Pran Krishna Dey. Pran Krishna Dey had three sons namely, Umesh Chandra Sarker, 

Jugendra Lal Sarker and Surendra Lal Sarker. Jugendra Lal Sarker died before the death of 

Pran Krishna leaving wife Niroda Bala and two brothers Umesh Chandra Sarker and 

Surendra Lal Sarker. Pran Krishna Dey died leaving two sons Umesh Chandra Sarker and 

Surendra Lal Sarker. Thus, Umesh Chandra Sarker got 1/3
rd

  share, Surendra Lal Sarker got 

1/3
rd

  share and Niroda Bala wife of Jugendra Lal Sarker acquired life interest in respect of 

1/3
rd

  share. She transferred some land to Sunil Kanti Sarker by kabala deed dated 

16.04.1969. Umesh Chandra Sarker purchased .22 acre of land out of the suit land which was 

recorded in his name in R.S. Khatian No.131, 945 and R.S. Plot No. 6972 of    

corresponding to B.S. Khatian Nos.767 and 1306 in B.S. Plot Nos.8095,7921 and 7922. 

Umesh Chandra Sarker died leaving four sons, Manik Lal Sarker, Sunil Kanti Sarker, Dilip 

Sarker and Amalandu Sarker by his two wives. Manik Lal Sarker is the son of first wife and 

rest of the sons are by his second wife. Surendra died leaving only son Babul Chandra Sarker, 

the defendant No.1. Sunil Kanti Sarker died leaving three sons Dr. Ashim Sarker, the 

plaintiff, Shambhu Sarker and Sanjib Sarker, the defendant No.2. Babul Sarker gifted .13 acre 

of land to plaintiff Dr. Ashim Sarker and Shanjib Sarker by two deeds of gift dated 

09.03.1999 and 10.09.1999. The plaintiff Dr. Ashim and his brothers are in joint possession 

of the lands. He requested the defendants to effect partition of the suit land but the defendants 

did not pay any heed. Shamsul Alam, defendant No.5 (appellant) threatened the plaintiff to 

dispossess him and his family members on 02.06.2002 from the suit land stating that he has 

purchased some land from Sunil Kanti Sarker, the defendant No.3 and Dilip Sarker, the 

defendant No.4. He expressed his desire to construct structures in his purchased land. Getting 

such information, the plaintiff, obtaining certified copy of the deeds on 11.07.2002, 

confirmed about the transfers and, thus, filed the instant suit. 

 

3. The defendant No.5-Shamsul Alam, the present appellant, contested the suit by filing a 

written statement contending that the suit land originally belonged to Pran Krishna Dey and 

Ishan Chandra Dey. Ishan Chandra Dey died leaving his full brother Pran Krishna as his heir. 

Pran Krishna Dey died leaving two sons Umesh Chandra Sarker and Surendra Lal Sarker and 
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another son Jugesh Chandra Sarker, predeceased Pran Krishna, leaving his widow Niroda 

Bala. Niroda sold her share to plaintiff’s father, the defendant No.3 by kabala deed dated 

16.04.1959. Surendra Lal Sarker died leaving only son Babul Chandra Sarker, the defendant 

No.1. Babul Chandra Sarker transferred his share to Anima Sarker by a kabala deed dated 

04.05.1978. Sunil Kanti (defendant No.3), father of the plaintiff, instituted Miscellaneous 

Case No.16 of 1986 in the Court of Assistant Judge, Hathazari against Anima Sarker to get 

the said land by way of pre-emption which was allowed. Anima Sarker preferred 

Miscellaneous Appeal No.37 of 1988 which ended on compromise and Sunil Kanti got the 

said land. Sunil Kanti and Umesh Chandra Sarker gifted their share to Charu Bala by deed of 

gift dated 11.03.1970. Charu Bala gifted the said land to Sunil Kanti Sarker, the defendant 

No.3, father of the plaintiff and Dilip Chandra Sarker, the defendant No.4 uncle of the 

plaintiff. Umesh Chandra Sarker executed a will on 26.03.1970 in favour of Sunil Kanti 

Sarker, Dilip Chandra Sarker and Amalendu Sarker who filed Probate Case No.70 of 1988 

which was subsequently registered as civil suit No.04 of 1990. The said suit ended on 

compromise and Sunil Kanti Sarker, Dilip Chandra Sarker obtained order of probate. Sunil 

Kanti Sarker and Dilip Chandra Sarker purchased the share of Amalendu Sarker by kabala 

deed dated 28.12.1969. All the co-sharers effected an amicable partition of those land on 

28.10.1995. Thereafter, the defendant No.3 Sunil Kanti Sarker, father of the plaintiff and 

defendant No.4 Dilip Chandra Sarker, uncle of the plaintiff, sold .66 acre of land to this 

defendant No.5 by kabala deed No.787 dated 20.07.1996. They also sold .23 acre of land to 

this defendant by another kabala deed No.804 dated 27.07.1996 and delivered possession. 

They also transferred some other lands by a deed of exchange. One Mabia Khanom filed 

Miscellaneous Case No.74 of 1996 in the 3
rd

 Court of Joint District Judge, Chittagong for 

getting the said land by way of preemption which ended on compromise. In view of such 

circumstances, the suit should be dismissed.  

 

4. The trial Court decreed the suit in preliminary form. It declared that the deeds No.786 

dated 15.07.1996, 787 dated 15.07.1996, 804 dated 19.07.1996 and 3628 dated 06.10.1999, 

executed in favour of the defendant No.5, have not been acted upon in respect of the land 

described in schedule 2 to the plaint and those are not binding upon the plaintiff. 

 

5. The trial Court allowed the prayer for buying up in respect of the land described in 

schedule-3 to the plaint, that is, measuring an area of 1.18½ acres and directed the plaintiff to 

deposit tk.7,67,299/- within 30 days from date, in default, the prayer for buying up shall stand 

dismissed. The trial Court allotted saham to the extent of 1.26½ acres (.08 as owner+1.18½ 

by way of buying up) as described in schedule-2 to the plaint in favour of the plaintiff. It also 

allotted saham to the extent of .07¼ acre of land to the defendant No.4. It also directed the 

defendant No.5 appellant to remove the structures constructed in the suit land. 

 

6. The defendant No.5-appellant preferred First Appeal No.17 of 2004 in the High Court 

Division and the High Court Division, by the impugned judgment and decree, dismissed the 

said appeal. Thus, he has preferred this appeal getting leave. 

 

7. Mr. T.H. Khan, A.J. Mohammad Ali, and Mr. Qumrul Haque Siddique, learned 

Counsel appeared for the appellant. On the other hand, Mr. Abdul Wadud Bhuiyan, learned 

Counsel appeared with Mr. Subrata Saha for respondent No.1. 

 

8. The learned Counsel for the appellant submit that it is apparent from the plaint that the 

plaintiff was not a co-sharer in interest of the dwelling house of an undivided family when the 

appellant purchased his 1.18½ acre of land so the prayer for buying up was not maintainable. 
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They submit that to avoid limitation, the plaintiff filed partition suit intending to buying up 

the appellant’s land inasmuch as the plaintiff knowing fully well that some other co-sharers 

filed pre-emption Miscellaneous Case No.31 of 2000 against the defendant-appellant, the 

High Court Division erred in law in not holding that the instant suit filed by the plaintiff was 

malafide and the prayer for buying up was not at all maintainable. They submit that the courts 

below committed an error of law in holding that the transfer deeds of the defendant No.5 

appellant had not been acted upon inasmuch as he took over possession of the disputed land 

and the trial Court, finding his possession, directed him to remove the structures constructed 

by him and that he has been paying electric bills, rent etc. and also receiving house rent etc. 
 

9. Mr. Abdul Wadud Bhuiyan, learned Senior Counsel appearing for the respondent No.1 

in his submission, contended that the instant suit for partition along with the prayers for 

buying up, declaration of title and confirmation of possession was maintainable, the courts 

below rightly decreed the suit.  
 

10. It appears that the trial Court declared that the title deeds of the defendant No.5 

appellant had not been acted upon inasmuch as the trial Court directed the defendant No.5 to 

remove the structures as admittedly constructed by this defendant No.5 appellant after 

purchasing the said land. It also appears that the defendant No.5, after purchase, mutated his 

name in the khatian (ext.Uma is the mutated khatian) and has been paying rent (ext.Ja series 

are rent receipts) and electricity bills regularly. The appellant, purchasing his 1.18½ acres of 

land by the impugned deeds, took over possession of those lands, mutated his name and paid 

rent to the Government, that is, he did something pursuant to those deeds. In such view of the 

matter, the findings of the courts below that the transfer deeds executed in favour of the 

defendant No.5 appellant were not acted upon has got no basis. 
 

11. Another important question for adjudication in this case is whether the prayer for 

buying up in a suit filed not by the transferee of the deed executed by the other co-sharers of 

the disputed holding is maintainable or not.  
 

12. It is relevant here to quote the provision of section 4 of the Partition Act which runs as 

follows: 

“4.(1) Where a share of a dwelling-house belonging to an undivided family has been 

transferred to a person who is not a member of such family and such transferee sues for 

partition, the Court shall, if any member of the family being a shareholder undertake to 

buy the share of such transferee, make a valuation of such share in such manner as it 

thinks fit and direct the sale of such share to such shareholder, and may give all necessary 

and proper directions in that behalf. 

(2) If in any case describes in sub-section (1) two or more members of the family being 

such shareholders severally undertake to buy such share, the Court shall follow the 

procedure prescribed by sub-section(2) of the last foregoing section.” 
 

13. Section 4 enables a co-sharer of an undivided family dwelling house to seek for 

buying up of the share of the transferee from a co-sharer selling his shares in undivided 

family dwelling house when the transferee sues for partition of his share. However, the 

expression “the transferee sues for partition” needs interpretation. 
 

14. Section 4 shows that for its applicability at any stage of the proceeding between the 

parties, the following conditions are to be satisfied: 

“(1)A co-owner having undivided share in the family dwelling house should effect 

transfer of his undivided interest therein; 
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(2)The transferee of such undivided interest of the co-owner should be an outsider of 

stranger to the family; 

(3) Such transferee must sue for partition and separate possession of the undivided share 

transferred to him by the concerned co-owner; 

(4)As against such a claim of the stranger transferee, any member of the family having 

undivided share in the dwelling house should put forward his claim of pre-emption by 

undertaking to buy out the share of such transferee; and  

(5)While accepting such a claim for pre-emption by the existing co-owner of the dwelling 

house belonging to the undivided family, the Court should make a valuation of the 

transferred share belonging to the stranger transferee and make the claimant co-owner pay 

the value of the share of the transferee so as to enable the claimant co-owner to purchase 

by way of pre-emption the said transferred share of the stranger transferee in the dwelling 

house belonging to the undivided family so that the stranger transferee can have no more 

claim left for partition and separate possession of his share in the dwelling house and 

accordingly can be effectively denied entry in any part of such family dwelling house.” 

(Ghanstesher Ghosh V. Madan Mohan Ghosh-DLR 1997 SC.471) 
 

15. Supreme Court of India in the aforesaid case has observed that amongst other 

conditions, section 4 requires for its applicability that such stranger purchaser sues for 

partition and only in that eventuality the right of buying up envisaged under section 4 of the 

Partition Act can be made available to other co-sharers. If the stranger purchaser is impleaded 

as a defendant, if as defendant seek execution for decree of partition filed by a co-sharer, then 

the stranger purchaser can be held to have initiated a legal action for redressal of his decretal 

right and at that stage any co-sharer can seek the remedy for buying up under section 4 of the 

Partition Act.  
 

16. Supreme Court of India taking into consideration of Ghantesher Ghosh V. Madan 

Mohan Ghosh’s case further observed in the case of Babu Lal V. Habibur Rahman Khan and 

others reported in (2000)5 SCC 662 that one of the basic conditions for applicability of 

section 4 as laid down by the aforesaid decision and also as expressly mentioned in the 

section is that the stranger-transferee must sue for partition and separate possession of the 

undivided share transferred to him by the co-owner concerned. It is, of course, true that in the 

said decision it was observed that even though the stranger-transferee of such undivided 

interest moves an execution application for separating  his share by metes and bounds it 

would be treated to be application for suing for partition and it is not necessary that a separate 

suit should be filed by such stranger-transferee. In the case of Gautom Pal V Debi Rani (AIR 

2001 SC 61) Indian Supreme Court further observed that at any stage before filing the 

petition under section 4 of the Act, the stranger purchaser impleaded as a defendant did not 

seek for separate allotment of his share, then the right of the co-sharer to apply under section 

4 of the Act did not arise. 
 

17. In our jurisdiction in the case of Maleka Khatun and others Vs. Amena Khatun and 

others reported in 59 DLR(AD) 69 it has been observed that the defendant in a suit for 

partition to avail the provision of section 4 of the Partition Act is required to establish that the 

person seeking partition is stranger purchaser from the co-sharer(s) of dwelling house of an 

undivided family. 
 

18. When a co-sharer of an undivided family dwelling house has filed the suit for 

partition of that dwelling house against another co-sharer, no right against another co-sharer 

accrues to the plaintiff co-sharer to seek the relief for pre-emption under section 4 of the 

Partition Act.   Dwelling house belonging to an undivided family means family not decided 
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qua dwelling house. The essence is that the house itself should be undivided although the co-

sharers having defined shares. As long as there is a dwelling house which has not been 

divided qua the family it might be said to be a dwelling house belonging to an undivided 

family for the purpose of section 4(1) of the Act. The basic pre-requisites for an application 

under section 4 for exercising the right of buy up is that the property which is the subject 

matter of the application must be a dwelling house of an undivided family and the transferee 

must sue for partition.  
 

19. Section 44 of the Transfer of Property Act and Section 4 of the Partition Act are 

complimentary to each other and the terms “Undivided family” and “dwelling house” have 

the same meaning in both the sections. Section 44 is to maintain the integrity of the family 

dwelling-house which provides that the transferee of a dwelling house, if he/she is not a 

member of that family, gets no right to joint possession or common enjoyment of the house. 

The said provision adequately protects the family members against intrusion by an outsider 

into the dwelling house. The purchaser, though stranger, has certainly his title to the 

undivided share of the joint property by reason of his purchase but in enforcing his rights he 

is fettered to this extent that he cannot claim any joint possession in the undivided family 

dwelling house. That does not mean that the purchaser is without remedy. The purchaser has 

his remedy and he can sue for partition by metes and bounds and after such partition possess 

his own share, unless he is pre-empted under section 4 of the Partition Act. The only manner 

in which an outsider can get possession is to sue for possession and claim separation of his 

share. In that case section 4 of the Partition Act comes into play. In the case of Dorab 

Cowasji Warder V. Loomi Sorab  Warder reported in (1990) 2 SCC 117 it was observed that 

even if the family is divided in status in the sense that they were holding the property as 

tenants in common but undivided qua the property, that is, the property had not been divided 

by metes and bounds, it would be within the provisions of section 44 of the Transfer of 

Property Act.  
 

20. In such view of the discussion made above, it is observed that to get an order of pre-

emption under section 4 of the Partition Act three condition are to be fulfilled, i.e. (1) the 

property must be dwelling house, (2) it must be the undivided family and then (3) the 

purchasers must file the partition suit. That is one of the basic conditions for applicability of 

section 4 of the Partition Act which has been expressly mentioned in the section is that the 

stranger transferee must sue for partition and separate possession of the undivided share 

transferred to him by the co-sharer. If the stranger moves execution application for separating 

his share by metes and bounds it would be treated to be application for suing for partition and 

it is not necessary that separate suit should be filed by such stranger transferee. “Such 

transferee sues for partition” includes idea of some action by transferee to secure partition 

even praying saham in suit for partition paying necessary court fees which is totally absent in 

this case. In this case the defendant No.5 appellant Shamsul Alam is the transferee of the land 

under partition and the suit has been filed by Dr. Ashim Sarker who is not the transferee and 

appellant did not pray for any saham as yet in the said suit for partition, so the prayer for 

buying up by the plaintiff was not at all maintainable at the stage of the suit when the same 

was prayed for. The courts below have committed error of law in allowing the prayer for 

buying up. 
 

21. Accordingly, we find substance in the appeal. Thus, the appeal is allowed. The 

judgment and decree passed by the courts below are hereby set aside. However, since the 

instant suit is a suit for partition, the plaintiff is entitled to get his share to the extent of .08 

acre and the defendant No.4 is entitled to get saham to the extent of .07¼ acre as allotted by 

the trial Court.           
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th
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Power of conversion of conviction from special law to general law: 

The High Court Division was not right in converting the conviction under section 302/34 

of the Penal Code from those of under section 11(ka)/30 of the Ain 2000, a special law, 

as it does not have that authority to do so unless charge is framed under section 302/34 

of the Penal Code.                  … (para-22) 

 

Power of Complete Justice u/a 104 of the Constitution: 

The statute has not entrusted the High Court Division to exercise such power of 

conversion of conviction. Because conversion of conviction from special law to a 

different law can only be done by the Appellate Division  empowered under Article 104 

of the Constitution to do ”complete justice“ in appropriate cases pending before it 

under Article 103 of the Constitution.               … (para-24) 

 

JUDGMENT  

 

MIRZA HUSSAIN HAIDER, J:  

1. This criminal petition for leave to appeal is directed against the judgment and order 

dated 17.05.2015, passed by the High Court Division, in Death Reference No. 22 of 2010 

rejecting the death reference and modifying the conviction and sentence passed by the 

Tribunal under section 11(Ka)/30 of the Nari-O-Shishu Nirjaton Damon Ain, 2000(“the 

Ain,2000”) to section 302/34 of the Penal Code in respect of the convict respondents and 
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thereby sentencing each one of them to suffer imprisonment for life and to pay a fine of 

Tk.10,000/- each in default to suffer imprisonment for six months more.  

 

2. Facts leading to filing of this criminal petition for leave to appeal, in brief, are that 

Hasna Begum (deceased) aged about fifty years, daughter of late Rustum Ali of village 

Basuralga, Police Station-Nakla, District- Sherpur was married to present respondent No. 1, 

Md. Nurul Amin Baitha, son of late Abdus Samad of the same village before thirty years. 

Since marriage she used to stay with her husband at his house, at village Basuralga. During 

their wedlock they had two sons, two daughters and on the date of occurrence she was five 

months’ pregnant. Since marriage her husband used to demand dowry of Tk.50,000/- and on 

her failure to bring the same she was subjected to physical torture off and on. Prior to the date 

of occurrence the respondent No. 1 married Anjumanara Begum (respondent No. 2) as 

second wife. On 18.2.2005 corresponding to 6
th

 Falgun, 1411 B.S., Friday, at around 4.00 

p.m. Nurul Amin Baitha (Respondent No.1) embroiled in a quarrel with his wife Hasna 

Begum (deceased). At one stage of quarrel when Hasna Begum asked Nurul Amin about the 

second marriage he became furious and again demanded Tk.50,000/- as dowry to be paid at 

once. On her refusal to pay the same, her husband along with Anjuara Begum, the 2
nd

 wife 

(respondents No. 1 and 2 respectively) started inflicting fists and blows causing severe 

injuries upon the person of Hasna Begum. At one stage, finding her in critical condition, they 

called the village doctor Aminul Islam and on his advice Hasna Begum was taken to the 

‘Nakla Health Complex’ at around 8 pm, where, she succumbed to the injuries on the next 

day, i.e. on 19.2.2005 at around 11.30 a.m.  Then the respondents took the dead body back to 

the house of respondent No.1 and upon leaving the dead body at the courtyard of that house 

they fled away. The relatives of the deceased upon hearing about the occurrence reported the 

same to the police at Chandrakona Investigation Centre, whereupon the incident was 

recorded as General Diary (GDE) No.407 dated 19.2.2005. Thereafter on 26.2.2005 Md. 

Abdul Mannan (PW 2), younger brother of the deceased, filed a complaint petition in the 

Court of Magistrate (cognizance), Sherpur, narrating the above facts, which was referred to 

the local Police Station for inquiry. After inquiry and on perusal of the inquest report and the 

post mortem report, S.I. Amirul Islam of Chandrakona Investigation Centre (PW1), as 

informant, lodged the FIR on 5.4.2005 which was recorded as Nakla P.S. Case No. 04 dated 

05.04.2005 corresponding to G.R. Case No. 44 of 2005 under sections 11(Ka)/30 of the Nari-

o-Shishu Nirjaton Damon Ain, 2000. 

 

3. During investigation accused Anjuara Begum (respondent No.2) was arrested on 

11.4.2005 from Rainpura village who on 12.4.2005 made a confessional statement before the 

magistrate which was recorded under section 164 of the Code of Criminal Procedure. 

Thereafter she was enlarged on bail but since then she was absconding and never appeared 

before the Tribunal or any Court. On the other hand respondent No. 1, Nurul Amin Baitha is 

absconding from the beginning of the case till date.  

 

4. After investigation Police submitted charge sheet against both the respondents under 

section 11(Ka)/30 of the said Ain of 2000. Then the case was transferred to the Nari-O-

Shishu Nirjaton Damon Tribunal for trial wherein charge was framed against both the 

accused persons, but the same could not be read over to either of them as they were 

absconding. However the tribunal appointed state lawyer to defend them. 

 

5. In course of trial, the prosecution in all examined twelve witnesses out of seventeen 

charge-sheeted witnesses. The defence examined none. After closure of the prosecution 
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witnesses, the accused persons could not be examined under section 342 of the Code as they 

were absconding. 

 

6. The defence case, as it appears from the trend of the cross examination of the 

prosecution witnesses by the learned state defence lawyer, is that of innocence and false 

implication. It is divulged from the defence that the accused persons did not beat the deceased 

to death for dowry and rather she met a natural death. 

 

7. The learned Judge of the Tribunal after considering the materials on record found both 

the accused persons (respondents herein) guilty of the charge levelled against them and by 

judgment and order  dated 19.4.2010 convicted both of them under section 11(Ka)/30 of the 

Ain 2000 and sentenced both of them to death by hanging. 

 

8. Accordingly a reference, under section 374 of the  Code of Criminal Procedure (“the 

Code”), was sent to the High Court Division for confirmation of the death sentence of the 

condemned prisoners, and the same was  registered as Death Reference No. 22 of 2010.  

 

9. The High Court Division upon hearing the learned Deputy Attorney General and the 

state defence for the absconding convict respondents and on perusal of the materials on 

record held that the prosecution has been successful in proving the death of the victim due to 

the assault inflicted by the accused persons but failed to prove that the same was caused on 

demand of dowry. Thus rejected the death reference and modified the conviction and 

sentence dated 19.4.2010 passed by the Tribunal in respect of both the condemned 

respondents from section 11(Ka)/30 of the Ain, 2000 to section 302/34 of the Penal Code and 

sentenced each one of them to suffer imprisonment for life and also to pay fine of Tk.10,000/- 

each, in default to suffer rigorous imprisonment  for 6 months more, by the impugned 

judgment and order dated 17.5.2015. 

 

10. Against the said judgment and order of the High Court Division the State filed this 

criminal petition for leave to appeal. 

 

11. Mr. S.S. Sarker, the learned Deputy Attorney General, appearing on behalf of the 

leave petitioner upon taking us through the materials on record  submits that the impugned 

judgment and order of conversion of the conviction from Section 11(ka)/30 of the Ain, 2000 

to Section 302/34  of the Penal Code is not in accordance with law as the written ejahar 

clearly discloses that the victim was severely injured due to the assault and beating by both 

the convicts for realization of dowry which resulted in death of the victim at the Thana Health 

Complex on the next day. Moreover, subsequent actions of the convicts as to  bringing the 

dead body from the Thana Health Complex  to the accused respondents’ house and fleeing 

away clearly indicate their involvement in the offence and as such the High Court Division 

committed error in converting  the conviction from 11(Ka)/30 of the Ain, 2000 to section 

302/34 of the Penal Code and thereby modifying the sentence from death penalty to life 

imprisonment is as such required to be interfered with.  He next submits that the post mortem 

report and other evidence on record corroborated the injuries inflicted by the accused 

respondents on the person of the deceased and as such the trial Court rightly convicted the 

accused respondents under section 11(Ka) of the aforesaid Ain. Thus conversion of 

conviction and modification of the sentence is erroneous which is required to be set aside and 

the judgment of the trial Court be affirmed. 

 

12. None appeared for the respondents. 
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13. On perusal of the materials on record it appears that the respondents were convicted 

by the trial Court under section 11(Ka)/30 of the Ain, 2000 having found them guilty of the 

offence of committing murder for dowry. But the High Court Division disagreed with the 

said finding of the tribunal and came to the conclusion ”the prosecution has been successful 

in proving the death of the victim due to the assault inflicted by accused persons but failed to 

prove that the same was caused on demand of dowry”. Accordingly the High Court Division 

held that ’the conviction and sentence of the Tribunal under section 11(Ka)/30 of the Ain, 

2000 suffers from legal infirmity. But since the murder of the victim was caused due to the 

assaults inflicted by the accused persons having been proved, the conviction and sentence is 

converted under section 302/34 of the Penal Code in place of section 11(ka) of the Ain, 2000 

for ends of justice’ and accordingly passed the impugned judgment. 

 

14. Thus commission of the offence of causing death being proved it is not at all 

necessary to make any comment on such findings of the High Court Division. Only point 

required to be looked into in this case is whether conversion of conviction by the High Court 

Division from section 11(Ka)/30 of the Ain, 2000 to section 302/34 of the Penal Code and 

sentencing them accordingly is justified.  

 

15. Under the criminal justice system an accused is to be tried on the basis of the charge 

framed against him and it is the duty of the Court to frame charge upon which the accused 

would be tried. Framing of charge is dealt with under Chapter XIX (sections 221 to 240) of 

the Code. Similarly other laws also deal with the same under specific provisions of each such 

law. It is the duty of the prosecution to prove that the accused person is guilty of the offence, 

as charged, beyond reasonable doubt on the basis of which the Court is to deliver judgment 

holding either the accused guilty of the charge as framed or not guilty. Under the Nari-O-

Shishu Nirjatan Damon Ain, 2000, the special tribunal constituted thereunder is the trial 

Court who shall frame charge under some specific provision of the said law considering the 

allegations and prima facie case as made out and thereafter shall come to a conclusion on 

examining the materials on record as to whether the accused is guilty or not of the charge as 

leveled against him. On trial if the Court/Tribunal, as the case may be, on consideration of 

materials on record, finds that the offence committed does not fall under the charge  framed 

then the trial court can alter the charge into some other section of the said law under which 

the  offence falls. But the question is whether such conversion is permissible in a case where 

the charge has been framed by the tribunal under a special law to the provision under the 

Penal Code. 

 

16. The power of the appellate Court in case of appeal against conviction is provided 

under section 423(I)(b) of the Code. Section 423(1)(b) reads as follows: 

“423. Powers of Appellate Court in disposing of appeal. (1) Appellate Court shall 

then send for the record of the case, if such record is not already in Court. After 

perusing such record, and hearing the appellant or his pleader, if he appears, and, in 

case of appeal under section 417, the accused, if he appears, the Court may if it 

considers that there is no sufficient ground for interfering, dismiss the appeal, or may- 

(a)............................ 

(b)in an appeal from a conviction,(1) reverse the finding and sentence, and acquit or 

discharge the accused, or order him to be retried by a Court of competent jurisdiction 

subordinate to such Appellate Court or sent for trial, or (2) alter the finding, 

maintaining the sentence, or with or without altering the finding, reduce the sentence, 

or (3) with or without such reduction and with or without altering the finding, alter the 
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nature of the sentence, but, subject to the provisions of section 106, sub-section(3), 

not so as to enhance the same; 

(bb).......................................; 

(c)........................................; 

(d)......................................... 

 

17. Provided that the sentence shall not be enhanced unless the accused has had an 

opportunity of showing cause against such enhancement; 

 

18. Provided further that the appellate Court shall not inflict greater punishment for the 

offence which in its opinion the accused committed than might have been inflicted for the 

offence by the Court passing the order of sentence under appeal.”  

 

19. The Ain, 2000, does not specify the power of the appellate Court. But under section 

25(1) of the Ain 2000 the provisions of the Code are made applicable only when any 

procedure is not specified in the Ain itself, and in such an event the provisions of the Code 

are applicable only with regard to filing complaint, investigation and trial but does not extend 

to the stage of appeal against conviction. Hence the power of the appellate Court is limited to 

decide whether the order of conviction and sentence was passed in accordance with law and 

whether the accused was or was not rightly convicted as charged. Thus in the case of 

conviction of an offence under the Nari O Shishu Nirjaton Daman Ain 2000 the appellate 

court is only to perform its functions within the purview of law under which the accused has 

been tried and convicted. The appellate Court cannot exercise its power in converting the 

charge from one provision of one particular law to another provision of another law, more 

particularly from a special law to general law. Conversion of charge by the appellate court is 

available under the Criminal Procedure Code. But under the Special Law like Nari-O-Shishu 

Nirjaton Damon Ain, 2000 no such power is given to the appellate Court. The offence 

described in the Ain 2000 is to be tried by the Tribunal established under section 26 of the 

said Ain. The tribunal, while discharging its functions, is to follow the procedure laid down in 

the said Ain and by section 25 of the said Ain only those provisions of the Criminal 

Procedure Code have been made applicable which are not contrary to the said Ain. Section 3 

of the said Ain provides supremacy of the said Ain, 2000 over any other law in force for the 

time being.     

 

20. In the present case, tribunal framed charge against the respondents under section 

11(ka)/30 of the Ain 2000, and the Tribunal having found the aforesaid charges proved 

against them imposed death penalty upon them under the said  provisions of law by judgment 

and order of conviction and sentence dated 19.4.2010. But the High Court Division, upon 

hearing the death reference under section 374 of the Criminal Procedure Code, held that ‘the 

finding of the tribunal was wrong as the prosecution failed to prove that murder was 

committed on demand of dowry’. Thus it rejected the death reference and modified the 

conviction and sentence upon converting the same as has been stated before. 

 

21. When the appellate Court on scrutinizing the materials on record found that the 

charge as framed under the provision of one particular law like Nari-O-Shishu Nirjatan 

Damon Ain is not proved but offence committed is proved under another provision of general 

law like Penal Code, generally the case is sent back to the appropriate Court for fresh trial 

upon framing appropriate charge. But the appellate court cannot, under such circumstances, 

convert the conviction and pass sentence, accordingly, under which charge has not been 
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framed. It has no power to do so without framing charge on that particular provision of law 

and the same being read over to the accused person allowing him the opportunity to defend.  

 

22. So it is clear that the High Court Division sitting in appeal, revision or reference 

cannot convert or modify the conviction and sentence awarded under one provision of a 

special law to a different provision of general law. It can only see whether the judgment and 

order complained of or placed before it, has been passed properly basing on proper 

appreciation of fact, evidence and law and thereby the charge levelled against the accused is 

proved. Nothing more than this. While  disposing of the case if the High Court 

Division/appellate Court finds that the prosecution miserably failed to prove the charge as 

framed under the law and rather the same should have been dealt with and disposed of under 

a different law, under which the offence committed appear to have been proved, the High 

Court Division or the appellate Court can send the case back to the appropriate Court for 

fresh trial upon framing appropriate charge, fixing  specific time frame  within which the case 

should be disposed of by the concerned Court. 

  

23. In similar circumstances this Division in the case of Mehedi Hasan Vs. State reported 

in 66 DLR(AD) 114, held ”..............the evidence on record show that the prosecution proved 

beyond reasonable doubt that the appellants committed the offence under section 7 of the 

Nari-O-Shishu Nirjatan Daman Ain, 2000, and they are liable to be punished for the 

commission of such offence. And, in order to do complete justice in the matter, we invoke our 

power under Article 104 of the Constitution and dispose of the appeal finally without sending 

the case back on remand for trial afresh by the concerned Nari-O-Shishu Nirjatan Daman 

Tribunal, Gaibandha, under the Ain, 2000. Accordingly, we find the appellants guilty under 

section 7 of the said Ain and sentence each of them to suffer rigorous imprisonment for 14 

years and also to pay a fine of Taka 2,000 each in default to suffer rigorous imprisonment for 

3 (three) months more.”  In the aforesaid case, this Division, accordingly, set aside the 

judgment and order of conviction and sentence of death passed under section 302/34 of the 

Penal Code which was confirmed by the High Court Division and thereby acquitted them of 

the charges brought under the said provision of the Penal Code but convicted and sentenced 

them under section 7 of the Nari-O-Shishu Nirjatan Daman Ain, 2000, as from the materials 

on record the offence committed by the accused persons were proved beyond reasonable 

doubt, upon exercising the power conferred under Article 104 of the Constitution. 

 

24. As we have discussed earlier that both, the tribunal as well as the High Court 

Division, found that the victim died because of the assaults inflicted by the accused persons 

and as such commission of the offence of murder has been proved beyond all reasonable 

doubt. The learned Deputy Attorney General also could not improve the case beyond that 

level which could bring the case within the purview of section 11(ka)/30 of the Ain 2000. 

This Division also on examination of the evidence adduced by PWs 1 to 7, the eye witness, 

and the materials on record along with the post mortem report, proved by PW.10, and as such 

we are also satisfied that the case of ’committing murder’ has been proved beyond reasonable 

doubt but the case of ’murder for dowry’ has not been proved as none of the PWs could prove 

the same. Thus we are of the view that the Nari-O-Shishu Nirjatan Daman Tribunal, Sherpur, 

committed illegality in passing the judgment and order of conviction and sentence of death 

under section 11(Ka)/30 of the said Ain of 2000 as the prosecution miserably failed to prove 

the charge of committing murder for dowry, and thereby causing  serious miscarriage of 

justice. Rather the findings of the High Court Division in this respect appear to be in 

accordance with law. Thus the respondents are liable to be punished for the commission of 

such offence under Penal Code. Accordingly the finding of the High Court Division on this 
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score appears to be correct. But the High Court Division was not right in converting the 

conviction under section 302/34 of the Penal Code from those of under section 11(ka)/30 of 

the Ain 2000, a special law, as it does not have that authority to do so unless charge is framed 

under section 302/34 of the Penal Code.  

 

25. It has already been discussed before that the trial Court is to frame charge against the 

accused person and read over the same to the accused person so that he/she can defend 

himself/herself. Side by side relying on the said charge the prosecution is to prove that the 

accused is guilty of offence as charged. Under section 27 of the Ain, 2000 the tribunal is not 

only empowered to frame charge it is also empowered to frame charge in respect of some 

other offences which are relevant for the purpose of proving the accused guilty in addition to 

the prima facie offence. Unless charge is framed and proved beyond all reasonable doubt by 

the prosecution the accused cannot be convicted. In the present case admittedly no charge 

was framed under section 302/34 of the Penal Code considering the nature of offence 

committed by the accused persons which the tribunal could frame under section 27 of this 

Ain along with section 11(Ka)/30 of the Ain 2000. From the above discussions, it is clear that 

it would not be improper to send the case down to the appropriate Court for framing charge 

under the appropriate provision of law and allow the accused person(s) to defend against such 

charge framed. But in this case, an exceptional circumstance appears which is, immediately 

after the commission of the offence the accused No.1(respondent No.1) is absconding and 

accused No.2(respondent No.2) after being arrested on 11.4.2005 and making statement 

under section 164 of the Criminal Procedure Code, was enlarged on bail from the lower Court 

and since then she is also absconding and she did not appear for a single day before the Court 

of law meaning both the accused persons are fugitive from justice. A fugitive, who has been 

running away from justice, without surrendering before the Court of law in last 17(seventeen) 

years and having not challenged the verdicts of either of the Courts passed in absentia, by 

preferring appeal he/she cannot take advantage of any mistake either procedural or otherwise. 

 

26. All these aspects have not been considered by the High Court Division while passing 

the impugned judgment and order and without considering these aspects the High Court 

Division simply converted the conviction and  modified the sentence from section 11(ka)/30 

of the Ain 2000 to section 302/34 of the Penal Code. The statute has not entrusted the High 

Court Division to exercise such power of conversion of conviction. Because conversion of 

conviction  from special law to a different law can only be done by the Appellate Division  

empowered under Article 104 of the Constitution to do ”complete justice“ in appropriate 

cases pending before it under Article 103 of the Constitution. The Constitution of the 

People’s Republic of Bangladesh is the supreme law of the land under which the Appellate 

Division of the Supreme Court, being the apex Court, has been bestowed with such power 

under Article 104. In doing complete justice this Division is required to see that substantial 

justice should be and can be done on the basis of undisputed facts and evidences of the 

parties on record and the law. This jurisdiction of doing ”complete justice” is not available to 

any other Court including the High Court Division. 

 

27. Thus from the facts and circumstances stated above it is clear that as the convicts did 

not surrender before any Court of law and rather are absconding since beginning of the trial it 

is a fit case where Article 104 of the Constitution can be invoked because no fruitful purpose 

will be served if the case is sent down to the court below for fresh trial after framing charge 

afresh. A fugitive has no right of protection of law as he refuses to submit to the court of law. 

In this case none of the convicts has surrendered before any court in last 11(eleven) years. 

Accordingly, in order to do complete justice, we invoke our power under Article 104 of the 
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Constitution and dispose of this criminal petition finally without sending the same back for 

fresh trial by an appropriate court upon framing charge of murder. 

  

28. Accordingly, we convert the conviction under  section 11(ka)/30 of the Ain 2000 to 

section 302/34 of the Penal Code and hold the respondents  guilty under section 302/34 of the 

Penal Code and sentence each one of them to suffer imprisonment for life and to pay a fine of 

Tk.10,000/- each, in default to suffer imprisonment for six months more.  

  

29. Accordingly, this criminal petition for leave to appeal is disposed of with above 

observations and directions.  
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AND 

MR. JUSTICE F.R.M. NAZMUL AHASAN 

 

The prosecution case cannot be shaken only because the eye witnesses belong to the 

same family because in a case of dacoity the eye witnesses of the occurrence are always 

the inmates of the house in which the dacoity is committed.            … (Para 25) 

 

JUDGMENT 

 

SALMA MASUD CHOWDHURY, J: 

 

1. This Jail Appeal is directed against the judgment and order of conviction and sentence 

dated 2.11.2011 passed by the Joint Sessions Judge, 1
st
 Court, Jhalakathi in Sessions Case 

No.94 of 2010 convicting the appellant under section 395 of the Penal Code and sentencing 

him to suffer rigorous imprisonment for five years and also to pay a fine of Tk.2,000/- in 

default to suffer rigorous imprisonment for two months more.  

 

2. The prosecution case in short is that the informant lodged the  first information report 

alleging that while he along with his family members were sleeping after having food at 

12.30 a.m. at night, some people called him to open the door and the dacoits being 7/8 

numbers entered into the house of the informant breaking the main door and tied him with a 

gamsa and took the keys from his wife and committed dacoity for 30/35 minutes and as they 

had no electricity in the house on hurricane light they could recognize the dacoits and on their 

hue and cry, the local people came and the dacoits fled away and hence the present case.  

 

3. The police investigated the case and submitted charge sheet against the accused 

persons under sections 395/397 of the Penal Code. 

 

4. The case record was transmitted to the Court of the Sessions Judge, Jhalakathi, who 

transferred it to the Court of the Joint Sessions Judge, 1
st
 Court, Jhalakathi, for holding trial, 

who framed charge against the accused persons under sections 395/397 of the Penal Code 

which was read over to the accused persons, who pleaded not guilty of the charge and prayed 

to be tried.  
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5. Prosecution examined as many as 11 witnesses and the defence examined none. 

 

6. The defence case is that the accused persons are innocent and they have been falsely 

implicated in the case.  

 

7. On conclusion of the trial, the trial Court convicted the appellant under section 395 of 

the Penal Code and sentenced him to suffer rigorous imprisonment for five years and also to 

pay a fine of Tk.2,000/- in default to suffer rigorous imprisonment for two months more.  

 

8. Being aggrieved thereby, the appellant preferred the present Jail Appeal which was 

admitted and is before us for disposal. 

 

9. Ms. Sayeda Sabina Ahmed, the learned Advocate appearing on behalf of the appellant 

submits that the appellant is innocent and he has been falsely implicated in the case. She also 

submits that nothing was recovered from the possession of the appellant. She admits that the 

appellant was recognized by the hurricane light by the informant.   

 

10. Mr. Md. Sarwardhi, the learned Assistant Attorney General appearing on behalf of the 

State supports the impugned judgment and order of conviction and sentence. He submits that 

after a full fledged trial, the trial Court convicted and sentenced the appellant and there is no 

cogent ground for setting aside the judgment and order passed by the trial Court. 

 

11. We have heard the learned Advocate for the appellant and the learned Assistant 

Attorney General representing the State and perused the materials on record. 

 

12. It appears that the informant lodged the first information report bringing in allegation 

that the present appellant along with others committed dacoity in his house.  

 

13. Prosecution examined as many as 11 witnesses. 

 

14. P.W.1, Morshed Ali Kakka is the informant who deposed that the accused persons 

forcibly opened the main door and entered into the house by causing injury on the wife of the 

informant and committed dacoity and he could recognize the accused persons in hurricane 

light. 

 

15. P.W.2, Md. Shafiqul Alam Jewel is the son of the informant who deposed that he was 

sleeping with his father and the dacoits tied his father, the informant, and committed dacoity.  

 

16. P.W.3, Sunia Akter is the daughter of the informant and she also corroborated the 

depositions of the informant and P.W.2. 

 

17. P.W.4 is the wife of the informant and she deposed that on the day of occurrence she 

was sleeping and on torch light she could recognize the dacoits who took the keys from her 

and committed dacoity and she identified the accused persons in the dock. She further 

deposed that goods worth Tk.84,000/-  were the taken away by the dacoits.   

 

18. P.W.5, Mosharaf Hossain deposed that on hearing hue and cry he went to the house of 

his brother, the informant, and heard about the occurrence. 
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19. P.W.6, Kabirul Islam deposed that on hearing hue and cry, he went to the place of 

occurrence and saw the door broken and everybody was crying and the informant and his 

family members narrated the incident to him. 

 

20. P.W.7, Mahabub deposed that on hearing hue and cry he went to the place of 

occurrence and heard about the incident. 

 

21. P.W.8, Mofazzal Hossain was tendered. 

 

22. P.W.9, Md. Kawter Hossain deposed that he heard about the dacoity being committed 

in the house of the informant and he went to the house of the informant and he put his 

signature in the seizure list.  

 

23. P.W.10, Md. Zakir Hossain is another seizure list witness. 

 

24. P.W.11 is the investigating officer who investigated into the case and submitted 

charge against the accused persons.  

 

25. It appears that the informant and his other family members, i.e. his wife, daughter and 

son were in the house while the dacoity was committed and they recognized the appellant 

along with others. P.W.5, P.W.6, P.W.7, P.W.9 and P.W.10, soon after the occurrence, on 

hearing hue and cry, went to the house of the informant and saw the door broken and the wife 

of the informant being injured and heard about the occurrence and the names of the accused 

persons. The prosecution case cannot be shaken only because the eye witnesses belong to the 

same family because in a case of dacoity the eye witnesses of the occurrence are always the 

inmates of the house in which the dacoity is committed. The prosecution succeeded in 

improving the case against the appellant beyond reasonable doubt. We find no illegality in 

the impugned judgment and order of conviction and sentence passed by the trial Court. 

 

26. In the result, the appeal is dismissed. The judgment and order dated 2.11.2011 passed 

by the Joint Sessions Judge, 1
st
 Court, Jhalakathi in Sessions Case No.94 of 2010 are hereby 

upheld. 

 

27. Send down the lower Court records and a copy of the judgment and order to the Court 

concerned.  
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HIGH COURT DIVISION 

 

JAIL APPEAL NO.44 OF 2010. 

 

Md. Joynal. 

…..….Appellant. 

Vs.  

The State. 

..……...Respondent. 

      

Mr. Md. Khabir Uddin Bhuiyan. 

………For the appellant. 

Ms. Rona Naharin, D.A.G. with 

Ms. Monzu Naznin, A,A,G, and 

Mr. Md. Sarwardhi,A.A.G. 

………….For the respondent. 

  

Heard on 5
th

 November, 2015 and  

Judgment on 9
th

 November, 2015. 

 

PRESENT: 

MS. JUSTICE SALMA MASUD CHOWDHURY 

AND 

MR. JUSTICE F.R.M. NAZMUL AHASAN  

 

Admittedly there is no eye witnesses of the occurrence and the appellant is a nephew of 

the deceased having some enmity with him. Although it has been alleged that before 

death Shafiqul narrated the incident to some of the witnesses but that cannot be treated 

as dying declaration as it was not properly recorded. The witnesses to whom it has been 

alleged that the deceased mentioned the name of the appellant are all closely related to 

the deceased. In the present case we do not find any dying declaration of the deceased 

and it is evident from record that the deceased told about the occurrence by the 

appellant committed on him in the operation theater, which is not free from all doubt. 

Most of the witnesses deposed that they have heard from P.W.5 Md. Jabed but P.W.5 is 

not an eye witness and in his deposition he did not make any such statement as to 

connect the appellant directly.                         … (Para 27) 

 

JUDGMENT 

 

SALMA MASUD CHOWDHURY, J: 

 

1. This Jail Appeal is directed against the judgment and order of conviction and sentence 

dated 6.11.2008 passed by the Additional Sessions Judge, Natore in Sessions Case No.6 of 

2001 convicting the appellant under section 302 of the Penal Code and sentencing him to 

suffer imprisonment for life and also to pay a fine of Tk.10,000/- in default to suffer rigorous 

imprisonment for one year more. 

 

2. The prosecution case in short is that the informant lodged the first information report 

bringing in allegation that on 17.9.2000 at around 7.30 to 7.40 P.M. her husband, the 

deceased, went to a nearby bazaar for buying medicine, after which he went to the shop of 

Abdul Majid and was talking to him and in the meantime, Joynal, the nephew of the victim, 

came to the place of occurrence and took him towards his house and on the way near a 

sugarcane field, accused appellant Joynal with a hashua in his hand gave a blow on the right 

side of the head near the ear of the deceased as a result of which there was severe bleeding 

and deceased Shafiqul Islam came running to the shop of Abdul Majid and appellant Joynal 
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fled away and subsequently the deceased was taken to Natore Sadar Hospital from where he 

was referred to Rajshahi Medical College Hospital and the informant along with others took 

him there by an ambulance where deceased Shafiqul Islam died and hence the present case.  

 

3. The police investigated the case and submitted charge sheet against the appellant under 

section 302 of the Penal Code. 

 

4. The case record was transmitted to the Court of the Sessions Judge, Natore who 

transferred it to the Court of the Additional Sessions Judge, Natore who framed charge 

against the accused persons under section 302 of the Penal Code which was read over to him 

who pleaded not guilty of the charge and prayed to be tried.  

 

5. Prosecution examined as many as 13 witnesses and the defence examined none. 

 

6. The defence case is that the accused appellant is innocent and he has been falsely 

implicated in the case.  

 

7. On conclusion of the trial, the trial Court convicted the appellant under section 302 of 

the Penal Code and sentenced him to suffer imprisonment for life and also to pay a fine of 

Tk.10,000/- in default to suffer rigorous imprisonment for one year more.  

 

8. Being aggrieved thereby, the appellant preferred the present Jail Appeal which was 

admitted and is before us for disposal.  

 

9. Mr. Khabir Uddin Bhuiyan, the learned Advocate appearing on behalf of the appellant 

submits that the appellant is innocent and he has been falsely implicated in the case. He next 

submits that the appellant was convicted without any basis as there is no eye witness of the 

alleged occurrence. He also submits that the prosecution could not prove the allegation 

against the appellant beyond reasonable doubt for which he may kindly be acquitted of the 

charges levelled against him. 

 

10. Ms. Rona Naharin, the learned Deputy Attorney General appearing on behalf of the 

State supports the impugned judgment and order of conviction and sentence passed by the 

trial Court. 

 

11. We have heard the learned Advocate for the appellant and the learned Deputy 

Attorney General representing the State and perused the materials on record.  

 

12. It appears that the wife of the deceased, the informant lodged the first information 

report bringing in allegation against the appellant that he caused hashua blow on the right 

side near the ear of the deceased as a result of which some bleeding injury was caused and the 

deceased died. 

 

13. Prosecution examined as many as 13 witnesses.  

 

14. P.W.1, Mosammat Salema Begum is the informant and she deposed that the appellant 

demanded a sum of Tk.10,000/- from the deceased and he caused the injuries the deceased by 

taking him to a nearby sugarcane field and the deceased went to the shop of Abdul Majid and 

got a bandage and subsequently he was taken to the Sadar Hospital Natore from where he 

was referred to Rajshahi Medical College Hospital and he died early in the morning.  



11 SCOB [2019] HCD  Md. Joynal Vs. State   (SALMA MASUD CHOWDHURY, J)            6  

 

 

15. P.W.2, Md. Haider Ali deposed that witness Jabed came to him and informed him that 

accused Joynal caused injuries on the deceased by a hashua blow.  

 

16. P.W.3, Md. Shahin deposed that he got the information of the injury caused on the 

deceased from one Jabed.  

 

17. P.W.4, Md. Ala Uddin deposed that while he was in a shop he saw Shafiqul going to 

the medical store of Abdul Majid and he was told by the deceased to call his other nephews 

after which this witness asked Jabed to call all the nephews of the deceased and the deceased 

was treated in a local health complex after which he was referred to Rajshahi Medical 

College Hospital where he died. 

 

18. P.W.5, Md. Jabed Ali deposed that he was in a shop and when the deceased Shafiqul 

went to the shop of Abdul Majid, he went there and saw him in bleeding condition and he 

was told by the deceased to call all of his nephews after which the deceased was taken to 

Sadar Hospital Natore. 

 

19. P.W.6, Md. Abdul Majid deposed that Shafiqul came to his shop in bleeding 

condition. 

 

20. P.W.7, Md. Mudar Ali deposed that he heard that accused Joynal caused injuries upon 

deceased Shafiqul and he was treated in Rajshahi Medicl College Hospital. He deposed that 

Shafiqul was in his sense and he said to Jabed, Haider, Pintu and others present that Joynal 

caused injuries upon him. 

 

21. P.W.8, Md. Mizanur Rahman deposed that he was in Dhaka at the time of occurrence 

and on receiving telephone call he got information that Shafiqul died.  

 

22. P.W.9, Md. Azahar Ali deposed that he took the dead body to the morgue for 

postmortem.  

 

23. P.W.10, Md. Abul Hossain deposed that Shafiqul Islam came to the shop of Abdul 

Majid and after some time he went away and after that the deceased caused injury upon him.  

 

24. P.W.11 deposed that he investigated into the case.  

 

25. P.W.12, Md. Abu Sayed Hossain deposed that he recorded the first information report 

lodged by the informant, the wife of the deceased.  

 

26. P.W.13, Md. Matiur Rahman deposed that he investigated into the case and submitted 

charge sheet.  

 

27. It appears from the depositions of the witnesses that the deceased told P.W.2, P.W.3, 

P.W.4, P.W.6, P.W.7 and P.W.10 that his nephew appellant Joynal gave him a hashua blow. 

P.W.5, P.W.8, P.W.11, P.W.12 and P.W.13 deposed that they heard about the incident from 

other witnesses. Admittedly there is no eye witnesses of the occurrence and the appellant is a 

nephew of the deceased having some enmity with him. Although it has been alleged that 

before death Shafiqul narrated the incident to some of the witnesses but that cannot be treated 

as dying declaration as it was not properly recorded. The witnesses to whom it has been 
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alleged that the deceased mentioned the name of the appellant are all closely related to the 

deceased. In the present case we do not find any dying declaration of the deceased and it is 

evident from record that the deceased told about the occurrence by the appellant committed 

on him in the operation theater, which is not free from all doubt. Most of the witnesses 

deposed that they have heard from P.W.5 Md. Jabed but P.W.5 is not an eye witness and in 

his deposition he did not make any such statement as to connect the appellant directly.  

 

28. Considering the facts and circumstances of the case, we are of the view that the 

prosecution could not prove the allegation against the appellant beyond reasonable doubt.  

 

29. In the result, the appeal is allowed. The judgment and order of conviction and 

sentence dated 6.11.2008 passed by the Additional Sessions Judge, Natore in Sessions Case 

No.6 of 2001 are hereby set aside. The appellant is acquitted of the charges levelled against 

him.   

 

30. Let the appellant be set at liberty at once if he is not wanted in connection with any 

other case. 

 

31. Send down the lower Court records and a copy of the judgment and order to the Court 

concerned. 

  

 



11 SCOB [2019] HCD  The State Vs. M. Wahidul Haque & ors.       (MOYEENUL ISLAM CHOWDHURY, J)      8 

 

11 SCOB [2019] HCD 8 

 

HIGH COURT DIVISION  

 
CRIMINAL REVISION (SUO MOTU) 
NO. 246 OF 2018 
 

The State 

 …..Petitioner 
-Versus- 
 

M. Wahidul Haque and others 

 ….Opposite-parties 
     
Mr. Bashir Ahmed, DAG with 
Mr. Md. Ekramul Hoque, DAG, 
Ms. Purabi Rani Sharma, AAG and   
Ms. Purabi Saha, AAG  
 …..For the petitioner 
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Mr. Md. Shaharia Kabir, Advocates  

.…For the opposite-party nos. 1 
and 2 
     
Mr. Md. Khurshid Alam Khan, Advocate 

…..For the opposite-party no. 3 
      
Heard on 26.07.2018, 09.08.2018 and 
11.10.2018. 
 
Judgment on 06.12.2018. 
 

 

Present: 
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Mr. Justice M. Enayetur Rahim   

And 

Mr. Justice Md. Ashraful Kamal 

 

Anti-Corruption Commission Act, 2004: 

As there is no express or implied provision within the four corners of the Act of 2012 

debarring or prohibiting the Metropolitan or Judicial Magistracy from entertaining 

and dealing with any application for bail or remand at the pre-trial stage, the 

Magistracy is well-authorized to entertain and deal therewith in accordance with the 

above-mentioned provisions of the Code.                ... (Para 46) 

 

From the date of lodgment of the FIR with the concerned Police Station till taking 

cognizance of the offence by the Senior Special Judge under section 4(2) of the Criminal 

Law (Amendment) Act, 1958, the Judicial or Metropolitan Magistracy is empowered to 

entertain, deal with and dispose of any application for bail of an accused in a case under 

the Act of 2012 under section 497 of the Code of Criminal Procedure. Similarly at the 

pre-trial stage, in the absence of any express or implied prohibition in any other special 

law, the Metropolitan or Judicial Magistracy may entertain, deal with and dispose of 

any application for bail of an accused under section 497 of the Code.            ... (Para 47) 

 

JUDGMENT 

 

MOYEENUL ISLAM CHOWDHURY, J: 

 
1. This Full Bench was constituted by the learned Chief Justice of Bangladesh to 

determine as to whether before taking cognizance of any offence by a competent Court 
having jurisdiction to try a case relating thereto filed under the Anti-Corruption Commission 
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Act, 2004 (hereinafter referred to as the Act of 2004), in particular, under the Money 
Laundering Prevention Act, 2012 (in short, the Act of 2012), the Magistrate or any other 
Court having no jurisdiction to take cognizance thereof has got any authority to entertain and 
dispose of an application for bail. 

 
2. The following circumstances necessitated the constitution of the Full Bench by the 

learned Chief Justice: 
A Division Bench of the High Court Division in the case of Md. Nurul Islam 
Babul…Vs…The State reported in 24 BLD (HCD) 205 has held that no Magistrate or 
Court, other than the Nari-O-Shishu Nirjatan Daman Tribunal, is empowered to deal 
with any application for bail even at the pre-trial stage, that is to say, before taking 
cognizance of any offence under the Nari-O-Shishu Nirjatan Daman Ain, 2000, a 
special law. Similar view has been expressed by another Division Bench of the High 
Court Division in the case of Shahjahan (Md) and others…Vs…The State, 19 BLC 
(HCD) 372. However, another 2(two) Division Benches of the High Court Division in 
the cases of Fajlur Rahman and others…Vs…The State reported in 17 BLT (HCD) 
192 and Sabuj Ahmed (Md) @ Ahmed Shamim Sabuj…Vs…The State reported in 23 
BLC (HCD) 199 have opined that before taking cognizance of any offence, the 
concerned Special Court or Tribunal has no jurisdiction whatsoever to entertain any 
application for bail and at the pre-trial stage, the Metropolitan or Judicial Magistracy 
has the authority or jurisdiction to entertain the same. In view of the divergent views 
of the different Benches of the High Court Division on the question of granting bail at 
the pre-trial stage under various special laws, a Division Bench of the High Court 
Division referred the matter to the learned Chief Justice and the learned Chief Justice 
constituted the instant Full Bench for settling the law by determining the question 
referred to above. 

 
3. Facts germane to the disposal of this Criminal Revision (Suo Motu) may briefly be 

stated as follows: 

A news item under the caption–“H¢h hÉ¡w−Ll 165 ®L¡¢V V¡L¡ f¡Q¡l j¡jm¡: ®NËga¡−ll p¡−s ¢ae 
O¾V¡l j−dÉ S¡¢j−e c¤Se” was published in different daily newspapers including “The 
Daily Jugantor” and “The Daily Prothom Alo” on 26.01.2018 and that was brought to 
the notice of the Division Bench presided over by one of us (M. Enayetur Rahim, J) 
on 31.01.2018. In the said news item, it is stated that two accused of a money 
laundering case were granted bail by the Metropolitan Magistrate, Court No. 25, 
Dhaka on 25.01.2018 within three and a half hours after their arrest. It further 
transpires from the said news item that one Mr. Md. Gulshan Anwar Prodhan, 
Assistant Director, Anti-Corruption Commission (ACC), Dhaka lodged Motijheel 
Police Station Case No. 30 dated 25.01.2018 corresponding to ACC G. R. Case No. 
07 of 2018 against  the opposite-party nos. 1 and 2 and 5(five) others under sections 
409/420/109 of the Penal Code, 1860 read with section 5(2) of the  Prevention of 
Corruption Act, 1947 and section 4(2) and (3) of the Money Laundering Prevention 
Act, 2012 alleging, inter alia, that during the period from 1

st
  September, 2013 to 

February, 2014, the accused-opposite-party nos. 1 and 2, in connivance with the co-
accused, remitted US $ 20.025 million equivalent to BDT 165 crore from AB Bank 
Limited, Offshore Banking Unit (OBU), EPZ, Chittagong to the Account No. 
AE800030010094519124001 of Cheng Bao General Trading LLC of Abu Dhabi 
Commercial Bank Limited in Dubai under an agreement with the so-called Pinnacle 
Global Fund (PGF) and embezzled the amount therefrom. It is further alleged that the 
accused M. Wahidul Haque (opposite-party no.1) is the former Chairman of AB Bank 
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Limited and Abu Hena Mostafa Kamal (opposite-party no. 2) is the Head of 
Corporate Treasury & ALM of AB Bank Limited. After lodgment of the FIR with 
Motijheel Police Station on 25.01.2018, the accused-opposite-party nos. 1 and 2 (M. 
Wahidul Haque and Abu Hena Mostafa Kamal) and the co-accused Md. Saiful Haque 
were arrested by the Investigating Agency (ACC) and forwarded to the Court of the 
Chief Metropolitan Magistrate, Dhaka with a prayer for remand. The Metropolitan 
Magistrate, Court No. 25, Dhaka granted bail to the accused-opposite-party nos. 1 and 
2 instantly and allowed the prayer for remand of the co-accused Md. Saiful Haque. On 
the basis of the news item under the caption mentioned above, this Suo Motu Rule 
was issued by the High Court Division in exercise of its powers under section 435 
read with section 439 of the Code of Criminal Procedure giving rise to the present 
Criminal Revision. 

 
4. The issues to be determined by this Full Bench may be formulated as under: 

(a) whether the Metropolitan or Judicial Magistracy has got any power to grant bail to 
any accused in a case filed under the Act of 2012 before taking cognizance of the 
offence which is exclusively triable by a Special Judge; and 
(b) whether the Metropolitan Magistrate, Court No. 25, Dhaka was legally justified in 
granting bail to the accused-opposite-party nos. 1 and 2 in view of the facts and 
circumstances of the case. 

 
5. It is on record that an authentic English text of the Act of 2012 under section 30 thereof 

was published in the Bangladesh Gazette, Additional Issue on 07.06.2012. So for our 
convenience, we will refer to the relevant provisions of the authentic English text of the Act 
of 2012 in this judgment. 

 
6. At the outset, Mr. Bashir Ahmed, learned Deputy Attorney-General appearing on 

behalf of the petitioner, submits that indisputably the Act of 2012 is a special law and 
because of its overriding clause in section 3, it is an overriding law as well and as it is an 
overriding special law, it is only the Special Judge who can grant bail to an accused under 
section 13 of the Act of 2012 after taking cognizance of the offence and at the pre-trial stage, 
that is to say, during the investigation of the case, the Judicial or Metropolitan Magistracy has 
no legal authority to entertain and dispose of any application for bail filed by a person 
accused of any offence punishable under the Act of 2012.  

 
7. In support of the above submission, Mr. Bashir Ahmed draws our attention to the cases 

of State of Tamil Nadu…Vs…V. Krishnaswami Naidu and another, (1979) 4 SCC 5; Gautam 
Kundu…Vs…Directorate of Enforcement (Prevention of Money-Laundering Act), 
Government of India Through Manoj Kumar, Assistant Director, Eastern Region, (2015) 16 
SCC 1; Union of India…Vs…Hassan Ali Khan and another, (2011) 10 SCC 235 and A. R. 
Antulay…Vs…Ramdas Sriniwas Nayak and another, 1984 SCC (Cri) 277. 

 
8. Mr. Bashir Ahmed further submits that as to lack of jurisdiction of the Metropolitan or 

Judicial Magistracy at the pre-trial stage to entertain an application for bail by an accused 
involved in any offence punishable under the Act of 2012, the views articulated in the cases 
of Md. Nurul Islam Babul…Vs…The State, 24 BLD (HCD) 205 and Shahjahan (Md) and 
others…Vs…The State, 19 BLC (HCD) 372 are correct.  

 
9. On the other hand, Mr. Md. Arshadur Rouf, learned Advocate appearing on behalf of 

the accused-opposite-party nos. 1 and 2, submits that the Act of 2012 came into operation on 



11 SCOB [2019] HCD  The State Vs. M. Wahidul Haque & ors.       (MOYEENUL ISLAM CHOWDHURY, J)      11 

 

16.01.2012 and as it is a special law, it will certainly override the provisions of the Code of 
Criminal Procedure, 1898 in so far as the cases contemplated under the Act of 2012 are 
concerned; but the provisions of the Code of Criminal Procedure will be applicable to the 
proceedings of a case under the Act of 2012 in so far as the provisions of the Act of 2012 are 
not inconsistent with those of the Code of Criminal Procedure and as there is no specific 
prohibition on the authority of the Metropolitan or Judicial Magistracy to grant bail to an 
accused at the pre-trial stage, such Magistracy is empowered to deal with an application for 
bail of an accused in a case under the Act of 2012, regard being had to the provisions of 
section 5(2) of the Code of Criminal Procedure. In this respect, Mr. Md. Arshadur Rouf relies 
upon the decision in the case of Durnity Daman Commission…Vs…Abdullah-al-Mamun and 
another, 21 BLC (AD) 162. 

 
10. Mr. Md. Arshadur Rouf also submits that section 13 of the Act of 2012 empowers the 

Court of Special Judge to grant bail to an accused in a case triable thereunder; but the Court 
of Special Judge can apply the provisions of section 13 only after taking cognizance of the 
offence with the sanction of the prescribed authority as contemplated by the Act of 2012 and 
since section 13 of the Act of 2012 is meant for granting bail to the accused after taking 
cognizance of the offence by the Court of the Senior Special Judge, the Court of Special 
Judge has nothing to do therewith prior to taking cognizance of the offence by the Senior 
Special Judge and given this scenario, there is no bar whatsoever to granting of bail to the 
accused in a case under the Act of 2012 by the Metropolitan or Judicial Magistracy at the pre-
trial stage provided the offence is not punishable either with death or with imprisonment for 
life. 

 
11. Mr. Md. Arshadur Rouf further submits that the cognizance of an offence means 

taking judicial notice of the commission of the said offence and if the submission of the 
learned Deputy Attorney-General Mr. Bashir Ahmed is accepted to the effect that the 
Metropolitan or Judicial Magistracy has no legal authority whatsoever to grant bail to an 
accused in a case under the Act of 2012 at the pre-trial stage, that will lead to absurdity and 
preposterousness giving rise to a chaotic situation in the administration of criminal justice 
inasmuch as there will be no scope left for the Magistracy to entertain any application for bail 
of a person even if he is arrested wrongly until cognizance of the offence is taken by the 
Senior Special Judge and that will eventually affect the fundamental right of a citizen 
guaranteed under Article 31 of the Constitution. 

 
12. Mr. Md. Arshadur Rouf next submits that assuming for the sake of argument (but not 

conceding) that the Judicial or Metropolitan Magistracy has no authority to grant bail to an 
accused in a case under the Act of 2012 at the pre-trial stage, then how the Magistracy can 
pass orders of remand in relation to various accused under section 167 of the Code of 
Criminal Procedure with a view to unearthing the multifarious aspects of the case at the pre-
trial stage and if the Magistracy can pass orders of remand at the pre-trial stage; in that event, 
by parity of reasoning, the self-same Magistracy can also pass orders of bail in favour of the 
accused in a case filed under the Act of 2012 at the pre-trial stage. 

 
13. Mr. Md. Arshadur Rouf also submits that the mere existence of a special law does not 

ipso facto exclude the operation of the Code of Criminal Procedure unless the special law 
expressly or impliedly prohibits the application of the Code to the proceedings of a case 
initiated under the special law and such view finds support from the decisions in the cases of 
Hayder Meah…Vs…Authority appointed under section 15(1) of the Payment of Wages Act, 
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1936 and Chairman, 1st Labour Court, Dhaka and others, 22 BLD (HCD) (Full Bench) 244 
and Durnity Daman Commission…Vs…Abdullah-al-Mamun and another, 21 BLC (AD) 162. 

 
14. Mr. Md. Arshadur Rouf further submits that the authorities that have been referred to 

by the learned Deputy Attorney-General Mr. Bashir Ahmed do not deal with the issue as to 
whether the Metropolitan or Judicial Magistracy has got any power to grant or refuse bail to 
an accused in a case which is exclusively triable by any special Court or Tribunal established 
under a special statute and in that view of the matter, those authorities are of no avail to Mr. 
Bashir Ahmed. 

 
15. Mr. Md. Arshadur Rouf next submits that the Bombay High Court in the case of 

Sanjay Narhar Malshe…Vs…State of Maharashtra, 2005 Cri. L. J. 2984 has already settled 
that the exclusive jurisdiction of the Special Court to try an offence under the Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, a special statute, to try the 
offence that by itself could not be the criterion to decide about the absence of the power of 
the Magistrate to grant bail in cases involving offences under the special statute. 

 
16. Mr. Md. Arshadur Rouf also submits by referring to the aforesaid decision reported in 

2005 Cri. L. J. 2984 that unless the special statute which gives exclusive jurisdiction to the 
Special Court for the trial of the offences thereunder makes any specific provision excluding 
the powers of the Magistrate to grant bail to the persons accused of commission of such 
offences, there can not be any restriction on the powers of the Magistrate to grant bail, merely 
because they are accused of offences punishable under the special statute unless, of course, 
the same are punishable either with death or with imprisonment for life. 

 
17. Mr. Md. Arshadur Rouf next submits that in view of the decisions in the cases of Md. 

Abul Kalam…Vs…The State, 15 BLD (HCD) 167; Sabuj Ahmed (Md) @ Ahmed Shamim 
Sabuj…Vs…The State, 23 BLC (HCD) 199 and Fajlur Rahman and others…Vs…The State, 
17 BLT (HCD) 192 in tandem with the decision in the case of Sanjay Narhar 
Malshe…Vs…State of Maharashtra, 2005 Cri. L. J. 2984, the legal position that emerges is 
that the Judicial or Metropolitan Magistracy has the jurisdiction to entertain and dispose of an 
application for bail by an accused who is involved in any case under the Act of 2012 at the 
pre-trial stage and the Special Judge after taking cognizance of the offence can very well deal 
with and dispose of a bail application by an accused under section 13 of the Act of 2012. 

 
18. Mr. Md. Arshadur Rouf also submits that the accused-opposite-party nos. 1 and 2 

were forwarded to the Court of the Chief Metropolitan Magistrate, Dhaka after their arrest on 
25.01.2018 and within a short span of three and a half hours, the Metropolitan Magistrate, 
Court No. 25, Dhaka granted them bail and placed the co-accused Md. Saiful Haque on 
remand and from the impugned order dated 25.01.2018, it is easily noticeable that the bail 
was granted to the accused-opposite-party nos. 1 and 2 on the ground of their sickness, albeit 
a defence plea was also taken into account by the Metropolitan Magistrate at the time of 
granting bail to them and since the accused-opposite-party nos. 1 and 2 were granted bail, 
though within a short span of three and a half hours from the time of their production before 
the Court of the Chief Metropolitan Magistrate, Dhaka, yet the fact remains that the 
Metropolitan Magistrate, Court No. 25, Dhaka applied his judicial mind and enlarged the 
accused-opposite-party nos. 1 and 2 on bail and admittedly now all the co-accused are also 
enjoying the privilege of bail and given this scenario, the privilege of bail being enjoyed by 
the accused-opposite-party nos. 1 and 2 should not be interfered with by this Revisional 
Court. 
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19. Mr. Md. Arshadur Rouf further submits that there is no gainsaying the fact that the 

accused-opposite-party nos. 1 and 2 have been enjoying the privilege of bail since 25.01.2018 
and as there is no allegation of misuse of the privilege of bail by them and as no material is 
forthcoming on record to lead us to hold that they have interfered with the investigation of the 
case, there is no earthly reason to rescind the order of bail granted by the Metropolitan 
Magistrate on 25.01.2018. 

 
20. Mr. Md. Khurshid Alam Khan, learned Advocate appearing on behalf of the opposite-

party no. 3 (ACC), submits that the accused-opposite-party nos. 1 and 2 and the co-accused 
are all involved in laundering money to the tune of Tk. 165 crore to Dubai as alleged in the 
FIR and admittedly the case is still under investigation; but on the very day of the arrest of 
the accused-opposite-party nos. 1 and 2 and their production before the Court of the Chief 
Metropolitan Magistrate, Dhaka, they were granted bail within three and a half hours and the 
co-accused Md. Saiful Haque was remanded to the police custody by the self-same order 
dated 25.01.2018 arising out of the same forwarding report and when the three accused 
persons prayed for bail, the Metropolitan Magistrate, Court No. 25, Dhaka, instead of placing 
the accused-opposite-party nos. 1 and 2 on police remand along with the co-accused Md. 
Saiful Haque, granted bail to the accused-opposite-party nos. 1 and 2 in a discriminatory 
manner without properly appreciating the facts and circumstances of the case. 

 
21. Mr. Md. Khurshid Alam Khan next submits that there is no legal scope whatsoever 

for the Metropolitan or Judicial Magistracy to entertain any application for bail at the pre-trial 
stage from an accused in a case registered under the Act of 2012 in view of section 13 thereof 
and section 13 mandates that it is only the Special Court constituted under section 3 of the 
Criminal Law (Amendment) Act, 1958 that can entertain and dispose of an application for 
bail of an accused involved in a case under the Act of 2012 after taking cognizance of the 
offence on the basis of the police report submitted along with necessary sanction from the 
prescribed authority. In support of this submission, Mr. Md. Khurshid Alam Khan relies upon 
the decisions in the cases of Md. Nurul Islam Babul…Vs…The State, 24 BLD (HCD) 205 
and Shahjahan (Md) and others…Vs…The State, 19 BLC (HCD) 372.  

 
22. Mr. Md. Khurshid Alam Khan also submits that the offence alleged in the FIR is, no 

doubt, a financial offence through an organized syndicate affecting the economy of the 
country and as it is a financial offence, the Metropolitan Magistrate ought to have been 
vigilant and circumspect in dealing with the application for bail; but the impugned order of 
bail does not manifest that the Metropolitan Magistrate exercised his judicial discretion 
properly in granting bail to the accused-opposite-party nos. 1 and 2, even if, for the sake of 
argument, we assume that he is entitled to entertain and deal with the application for bail of 
the accused-opposite-party nos. 1 and 2 in the case under the Act of 2012 at the pre-trial 
stage. 

 
23. We have heard the submissions of the learned Deputy Attorney-General for the 

petitioner Mr. Bashir Ahmed and the learned Advocate for the opposite-party no. 3 (ACC) 
Mr. Md. Khurshid Alam Khan and the counter-submissions of the learned Advocate for the 
opposite-party nos. 1 and 2  Mr. Md. Arshadur Rouf and perused the record and relevant 
Annexures annexed thereto. 

 
24. It is a truism that the offence of money laundering is an offence punishable under the 

Act of 2012, a special statute. In view of the non-obstante clause in section 3 of the Act of 
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2012, it is an overriding special statute. Undeniably the provisions relating to bail have been 
embodied in section 13 of the Act of 2012. In this context, section 13 of the Act of 2012 may 
be quoted below verbatim:  

“13. Provisions relating to bail.‒Any person accused under this Act shall be released 
on bail, if‒ 
(a) the complainant is given an opportunity of being heard on the application for 
bail; and 
(b) the Court is not satisfied that there are reasonable grounds to believe that the 

accused shall be found guilty of the charges brought against him; or 
(c) the accused is a woman, child or physically disabled person and the court is 

satisfied that justice may not be hindered by reason of releasing him on bail.” 
 
25. From the above provisions of section 13, it appears that the Court (Court of Special 

Judge) can entertain and dispose of an application for bail of an accused involved in a case 
under the Act of 2012 after taking cognizance of the offence. As a matter of fact, the 
authority of the Special Judge to deal with an application for bail of the accused thereunder 
after taking cognizance of the offence is not disputed by any party. The dispute revolves 
around as to whether the Metropolitan or Judicial Magistracy has the legal authority to 
consider an application for bail filed by an accused in a case under the Act of 2012 at the pre-
trial stage under section 497 of the Code of Criminal Procedure necessarily negating the 
authority of the Special Judge to deal therewith at that stage (pre-trial stage). It is undisputed 
that there are divergence of views of different Division Benches of the High Court Division 
on this point.  

 
26. Section 2(h) of the Act of 2012 provides that “Court” means the Court of a Special 

Judge. Needless to say, money laundering shall be deemed to be an offence for the purposes 
of the Act of 2012 as per section 4(1). The provisions of section 4(2), (3) and (4) have 
provided for punishment of the offence of money laundering in varying degrees. Anyway, 
money laundering is not punishable either with death or with imprisonment for life under the 
Act of 2012. According to section 11 of the aforesaid Act, all offences under the Act shall be 
cognizable, non-compoundable and non-bailable. 

 
27. In order to decide the point at issue, sections 1 and 5 of the Code of Criminal 

Procedure, 1898 are reproduced below: 
“1. (1) This Act may be called the Code of Criminal Procedure, 1898; and it shall 
come into force on the first day of July, 1898.  
(2) It extends to the whole of Bangladesh; but, in the absence of any specific 
provision to the contrary, nothing herein contained shall affect any special law now in 
force, or any special jurisdiction or power conferred, or any special form of procedure 
prescribed, by any other law for the time being in force.  

   … 

5. (1) All offences under the Penal Code shall be investigated, inquired into, tried, and 
otherwise dealt with according to the provisions hereinafter contained.  
(2) All offences under any other law shall be investigated, inquired into, tried, and 
otherwise dealt with according to the same provisions, but subject to any enactment 
for the time being in force regulating the manner or place of investigating, inquiring 
into, trying or otherwise dealing with such offences.” 

 
28. In this connection, the decision in the case of Hayder Meah…Vs…Authority 

appointed under section 15(1) of the Payment of Wages Act, 1936 and Chairman, 1st Labour 
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Court, Dhaka and others, 22 BLD (HCD) (Full Bench) 244 may be called in aid. Paragraphs 
15 and 16 of the decision are material for our discussion which are as follows: 

“15. The provisions of the Code are nothing but intended to secure the proper 
administration of justice and they are made to secure and be subordinate to that 
purpose, which are not meant to hamper the administration of justice. This Code 
provides the procedure to be followed in every investigation, inquiry, trial for every 
offence whether under the Penal Code or under any other law. The expression 
“specific provision to the contrary” used in sub-section (2) of section 1 means when a 
special procedure has been laid down on a particular law, then the general provision 
of the Code can not be applied. A special law is a law applicable to a particular 
subject which is different from the general law prescribed therein. The mere existence 
of a special law, therefore, does not exclude the operation of the Code unless the 
special law expressly or impliedly provides in that behalf. Where, however, there is a 
special enactment on a specific subject, the said law must be taken to govern the 
subject and not the Code, in the absence of a provision to the contrary. Absence of 
any provision as to procedure on a particular matter does not mean that the Court has 
no power in regard thereto and the Court may act on the principle that every 
procedure should be understood as permissible till it is shown to be prohibited by law. 
16. …The expression “otherwise dealt with” used in the sub-section can not be taken 
to mean something distinct from the process of investigation, though it has been found 
convenient to give separate labels wherever necessary to the different facts. These two 
provisions show that sub-section (2) of section 1 was not enacted in derogation of 
sub-section (2) of section 5 of the Code. It only relates to the extent of the application 
of the Code in the matter of territorial jurisdiction and by no means nullifies the effect 
of section 5(2). Where an enactment provides a special procedure only for some 
matters, its provision must apply in regard to those matters and the provisions of the 
Code will apply for the matters on which the enactment is silent. …” 

 
29. The views expressed hereinabove in the case of Hayder Meah…Vs…Authority 

appointed under section 15(1) of the Payment of Wages Act, 1936 and Chairman, 1st Labour 
Court, Dhaka and others reported in 22 BLD (HCD) (Full Bench) 244 have been 
subsequently quoted with approval by the Appellate Division in the case of Durnity Daman 
Commission…Vs…Abdullah-al-Mamun and another, 21 BLC (AD) 162. 

 
30. In the case of Sanjay Narhar Malshe…Vs…State of Maharashtra, 2005 Cri. L. J. 

2984, it has been held in paragraph 9: 
“9. …Considering the same merely because the offence under the said Act is 
exclusively triable by the Special Court in terms of the provision of Section 14 of the 
said Act, it can not be said that the Magistrate will have no power to grant the bail. In 
our considered opinion, therefore, taking into consideration all the provisions of the 
said Act as well as the provisions of the Code of Criminal Procedure, it is apparent 
that the Magistrate has power to grant the bail even at the time of committal 
proceedings, if the facts of the case do not justify remanding of such person to the 
custody. The exclusive jurisdiction of the Special Court to try the offence that by 
itself could not be the criterion to decide about the absence of the powers of the 
Magistrate to grant bail in case of offences under the said Act. Unless the special 
statute which gives exclusive jurisdiction to the Special Court for the trial of the 
offences thereunder makes a specific provision like in the nature of Section 36-A of 
the NDPS Act or on similar lines, specifically excluding the powers of the Magistrate 
to grant the bail to the persons accused of commission of such offences, there can not 
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be any restriction on the powers of the Magistrate to grant the bail, merely because the 
persons are accused of the offences punishable under the said Act, unless, of course, 
the offences are punishable with death or life imprisonment.” 

 
31. In the decision in the case of Fajlur Rahman and others…Vs…The State reported in 

17 BLT (HCD) 192, it has been held in paragraphs 4 and 5: 
“4. It is true that Nari-O-Shishu Nirjatan Daman Ain, 2000 is a special law and 
section 19(2)(3) thereof relates to the power of granting bail by the Nari-O-Shishu 
Nirjatan Daman Tribunal alone but such power can only be exercised when the 
Investigating Officer submits police report in respect of any offence under the said 
Ain, 2000 and the Tribunal takes cognizance under section 19(1) read with section 27 
of the Ain, 2000. Prior to the taking of cognizance by the Tribunal, the F.I.R. case is 
treated as G. R. Case  for the simple reason that during investigation, it can not be 
identified as Nari-O-Shishu Nirjatan Daman case with certainty. If the G. R. Case is 
ultimately found to be one under any of the provisions of the Penal Code or any other 
law not triable by the Tribunal, then disposal of bail application of the accused by the 
Nari-O-Shishu Nirjatan Daman Tribunal becomes without jurisdiction.      
5. Under section 61 of the Code of Criminal Procedure, a person arrested under such  
G. R. Case, irrespective of the fact that allegation is made under the offence of Nari-
O-Shishu Nirjatan Daman Ain, 2000, is to be produced before the Magistrate within 
24 hours and such Magistrate is authorized either to allow remand under section 167 
of the Code of Criminal Procedure, send him to jail custody or grant him bail under 
section 497 thereof invoking general authority given to him under the scheme of the 
Code of Criminal Procedure. This is because, during investigation such F.I.R case can 
not be treated as Nari-O-Shishu Nirjatan Daman case which shall be treated as such 
only after taking cognizance by the Tribunal. A criminal proceeding under the Nari-
O-Shishu Nirjatan Daman Ain, 2000 commences from the time when cognizance is 
taken by the Tribunal. The Tribunal Judge does not come in the seisin of the matter 
before the stage of taking cognizance to exercise power of granting bail under section 
19(2) and (3) of the Nari-O-Shishu Nirjatan Daman Ain, 2000 for the reasons stated 
above. During investigation of G. R. Case, even if allegation is brought under Nari-O-
Shishu Nirjatan Daman Ain, 2000 on refusal of granting bail by the Magistrate, the 
accused shall be entitled to pray for bail by filing Misc. case under section 498 of the 
Code of Criminal Procedure before the Court of Session. Such power of the Sessions 
Judge can not be exercised by the Nari-O-Shishu Nirjatan Daman Tribunal in any 
way, because section 498 of the Code of Criminal Procedure is neither a procedural 
law for holding trial nor such power of granting bail is available to the Tribunal 
within the meaning of section 25 of the Ain, 2000. It may be noted here that similarly, 
power of the Sessions Judge under sections 435/439A of the Code of Criminal 
Procedure can not be exercised by the Tribunal within the meaning of section 25 of 
the Ain, 2000. 
So, we hold the view that there is no legal bar to entertain a bail prayer and to make 
disposal of the same by the Magistrate so long as it remains a G. R. Case, and before 
taking of cognizance by the Tribunal as a Nari-O-Shishu Nirjatan Daman Tribunal 
case, it has no jurisdiction to deal with bail matter in such G. R. Case like the 
Magistrate or Sessions Judge.”  

 
32. In the case of Sabuj Ahmed (Md) @ Ahmed Shamim Sabuj…Vs…The State reported 

in 23 BLC (HCD) 199, it has been held in paragraph 28: 
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“28. We hold the view that only for mere registration of an FIR alleging any offence 
under a particular law which is triable by any Tribunal before taking cognizance of 
the case or when the case is under investigation, such Tribunal can not assume its 
jurisdiction to entertain the prayer for bail. We further hold that before submission of 
the police report and before taking cognizance, such Tribunal can not entertain any 
prayer for bail as has been done in the instant case. Our such view gets support from 
the decision of this Court reported in 17 BLT 192.” 

 
33. In the decision in the case of Md. Abul Kalam…Vs…The State reported in 15 BLD 

(HCD) 167, it has been held that when an application for bail in a case involving offences 
under the Special Powers Act is filed before the Sessions Judge before the submission of 
charge-sheet, the learned Judge decides the bail matter as the Sessions Judge and not as the 
Special Tribunal Judge inasmuch as cognizance is yet to be taken under the Special Powers 
Act.  Consequently no appeal against the rejection of the prayer for bail in such a case lies to 
the High Court Division under section 30 of the Special Powers Act. 

 
34. In the case of Md. Nurul Islam Babul…Vs…The State reported in 24 BLD (HCD) 

205, it has been held in paragraph 16: 
“16. As regards the granting of bail in the case under the said Ain, the Chief 
Metropolitan Magistrate has no jurisdiction to entertain the prayer for bail. Only the 
Nari-O-Shishu Nirjatan Daman Tribunal can take cognizance of the offence in 
accordance with the provision of section 27 of the Nari-O-Shishu Nirjatan Daman 
Ain, 2000. Therefore, we direct the Chief Metropolitan Magistrate to send the case 
record to the Tribunal within 7 days from the date of receipt of this order, so that the 
petitioner can appear before the Tribunal and pray for bail, and the Tribunal having 
regard to the allegations as made in the F.I.R will consider the prayer for bail in 
accordance with law.” 

 
35. In the case of Shahjahan (Md) and others…Vs…The State, 19 BLC (HCD) 372, it has 

been held in paragraph 35: 
“35. Therefore, the Court of Judicial Magistrate being not empowered to take 
cognizance of any offence under the Ain, it has no jurisdiction of the Court of original 
jurisdiction to do anything in connection with any case under the Ain as it does 
perform its functions in relation to any or all of the situations or stages of the 
proceedings of a case under the Code enumerated above.” 

 
36. It may be noted that a case filed under the Act of 2012 is initially registered as a 

Police Case as well as a G. R. Case and the case is thereafter registered as a Special Case 
only after taking cognizance of the offence on the basis of the police report by the Senior 
Special Judge under section 4(2) of the Criminal Law (Amendment) Act, 1958. Unless and 
until the stage of taking cognizance comes, the Senior Special Judge or any Special Judge is 
not in seisin of the case as a Special Case. So no Special Judge can deal with any bail matter 
arising out of the G. R. Case at the pre-trial stage unless there is any specific provision to that 
effect in the Act of 2012. I do not find any such provision therein. 

 
37. The decisions reported in 24 BLD (HCD) 205 and 19 BLC (HCD) 372, according to 

me, do not seem to be in conformity with section 1(2) and section 5(2) of the Code of 
Criminal Procedure. Furthermore, the decisions reported in 22 BLD (HCD) (Full Bench) 244 
and 21 BLC (AD) 162 as adverted to above in conjunction with the decision of the Bombay 
High Court reported in 2005 Cri. L. J. 2984 (supra) go to support the view that at the pre-trial 
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stage, the Metropolitan or Judicial Magistracy can entertain, deal with and dispose of an 
application for bail of an accused in a case under the Act of 2012 in the absence of any 
express or implied prohibition or restriction or embargo to that effect in the special statute 
(Act of 2012). In addition, the decisions reported in 17 BLT (HCD) 192, 23 BLC (HCD) 199 
and 15 BLD (HCD) 167 (supra) also lend support to the above view. Considered from this 
standpoint, I find myself unable to accept the ‘ratios’ enunciated in the decisions reported in 
24 BLD (HCD) 205 and 19 BLC (HCD) 372.  

 
38. What I am driving at boils down to this: the Act of 2012 is, no doubt, a special statute. 

After taking cognizance of an offence by the Senior Special Judge under section 4(2) of the 
Criminal Law (Amendment) Act, 1958, he, or for that matter, any Special Judge can entertain 
and dispose of any application for bail made by an accused in accordance with the provisions 
of section 13 of the Act of 2012; but prior to taking cognizance of the offence, no Special 
Judge, as I understand, can entertain and dispose of any application for bail made by any 
accused in a case under the Act of 2012. After lodgment of the FIR with the concerned Police 
Station and at the pre-trial stage, the Judicial or Metropolitan Magistracy is empowered to 
entertain, deal with and dispose of any application for bail made by any accused in any case 
under the Act of 2012 under section 497 of the Code of Criminal Procedure. If the application 
for bail filed by the accused is rejected under section 497 of the Code, in that event, the 
accused may move the Sessions Judge concerned for bail under section 498 of the Code. In 
this perspective, it is to be borne in mind that while dealing with an application for bail either 
by the Metropolitan or Judicial Magistracy or by the Court of Session, the criteria and 
guidelines enshrined in section 497 of the Code should be adhered to. Besides, as the 
offences contemplated under the Act of 2012 are financial offences adversely affecting the 
economy of the country, the Metropolitan or Judicial Magistracy as well as the Sessions 
Judges should be on their guard and cautious in dealing with applications for bail made by the 
accused implicated in the cases under the Act of 2012. On top of that, in disposing of such 
applications for bail, the aforementioned Magistracy and the Sessions Judges must afford the 
prosecution a sufficient opportunity of being heard and exercise their discretion properly in 
granting or refusing bail to the accused at the pre-trial stage.  

 
39. Obviously I find substance in the submission of Mr. Md. Arshadur Rouf that if the 

contention of Mr. Bashir Ahmed is accepted to the effect that the Metropolitan or Judicial 
Magistracy has no legal authority to grant bail to an accused in a case under the Act of 2012 
at the pre-trial stage, that will lead to absurdity and preposterousness occasioning a chaotic 
situation in the administration of criminal justice. 

 
40. It has already been observed earlier that the Special Judge can entertain and dispose of 

an application for bail filed by an accused under section 13 of the Act of 2012 after taking 
cognizance of any offence punishable thereunder. As per section 22 of the Act of 2012, 
notwithstanding anything contained in any other law for the time being in force, any party 
aggrieved by any order, judgment or sentence passed by a Court (Court of Special Judge) 
under this Act may prefer an appeal before the High Court Division within 30(thirty) days 
from the date of such order, judgment or sentence. In that case, an application for bail under 
section 498 of the Code of Criminal Procedure before the High Court Division is not 
maintainable. 

 
41. The authorities cited by the learned Deputy Attorney-General Mr. Bashir Ahmed, 

namely, State of Tamil Nadu…Vs…V. Krishnaswami Naidu and another, (1979) 4 SCC 5; 
Gautam Kundu …Vs…Directorate of Enforcement (Prevention of Money-Laundering Act), 
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Government of India Through Manoj Kumar, Assistant Director, Eastern Region, (2015) 16 
SCC 1; Union of India…Vs… Hassan Ali Khan and another, (2011) 10 SCC 235 and A. R. 
Antulay…Vs…Ramdas Sriniwas Nayak and another, 1984 SCC (Cri) 277 are not on the 
point we are dealing with. So those authorities are wide of the mark. 

 
42. The record shows that on the very date of arrest of the accused-opposite-parties on 

25.01.2018, they were granted bail by the Metropolitan Magistrate, Court No. 25, Dhaka 
post-haste, that is to say, within a period of three and a half hours, though the prosecution 
made an application for remand of all the three accused, namely, the accused-opposite-party 
no. 1 M. Wahidul Haque, the accused-opposite-party no. 2 Abu Hena Mostafa Kamal and the 
co-accused Md. Saiful Haque. However, evidently it transpires that the prosecution was not 
given sufficient time for preparation in order to oppose the bail application of the accused-
opposite-parties. In spite of that, the Metropolitan Magistrate heard both the prosecution and 
the defence and passed the impugned order dated 25.01.2018 in a great hurry. The relevant 
portion of the impugned order dated 25.01.2018 may be reproduced below: 
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43. The Metropolitan Magistrate, it appears, admitted the accused-opposite-parties to bail 
on the ground of sickness as contemplated by the proviso to sub-section (1) of section 497 of 
the Code of Criminal Procedure; but he committed an apparent illegality in relying upon the 
defence plea while passing the impugned order dated 25.01.2018. The defence plea is that the 
prodigious amount of Tk. 165 crore was approved by the Board Meeting Nos. 539 and 540 of 
AB Bank Limited and that being so, there was no laundering of money to Dubai from 
Bangladesh as claimed by the prosecution. This defence plea ought not to have been gone 
into while considering the application for bail filed by the accused-opposite-parties. In this 
regard, it must be kept in mind that while dealing with an application for bail, the Magistrate 
or the Court concerned will consider the materials furnished by the prosecution only and by 
considering those materials furnished by the prosecution, the Magistrate or the Court at his or 
its discretion may grant or refuse bail to the accused. At this juncture, I feel tempted to 
reiterate that it is a settled proposition of law that the defence plea can only be raised and 
gone into at the time of trial of the case. This is essentially a matter of evidence and trial. 
Before conclusion of the trial of the case, the veracity of the defence plea can not be 
ascertained. At the pre-trial stage, the defence plea can not be taken into account at any rate. 
But if a Judge or a Metropolitan/Judicial Magistrate does so, that will amount to begging the 
question. So this exercise is deprecated. The Metropolitan Magistrate, Court No. 25, Dhaka 
should have been aware of this legal position.  

 

44. Be that as it may, since the release of the accused-opposite-parties on bail, almost one 
year has already elapsed. Over and above, all the co-accused have been admittedly enjoying 
the privilege of bail. The investigation of the case is still in progress and it is uncertain as to 
when the investigation will be completed. What is of paramount importance in this respect is 
that after the release of the accused-opposite-parties on bail, no allegation has been levelled 
against them for tampering with evidence or hindering the investigation of the case or misuse 
of the privilege of bail. So these factors can not be brushed aside at all. Given the panorama, 
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in spite of the infirmity in the impugned order dated 25.01.2018 as pointed out above, I am 
inclined to maintain the impugned order of bail. 

 

45. If the Judicial or Metropolitan Magistracy, for the sake of argument, is found to be 
lacking in authority and power to entertain and dispose of an application for bail of an 
accused in a case under the Act of 2012 at the pre-trial stage, then how can the Magistracy 
pass an order for police remand of an accused under section 167 of the Code of Criminal 
Procedure at that stage? Both Mr. Bashir Ahmed and Mr. Md. Khurshid Alam Khan have 
signally failed to answer this question. It seems that Mr. Md. Arshadur Rouf has emphatically 
and rightly brought this question to our notice.  

 

46. Anyway, in view of sub-section (2) of section 1 and sub-section (2) of section 5 of the 
Code of Criminal Procedure, the procedure spelt out in the Code will be applicable to the 
matters which are not specifically covered by the special law, that is to say, in this case, the 
Act of 2012. As there is no express or implied provision within the four corners of the Act of 
2012 debarring or prohibiting the Metropolitan or Judicial Magistracy from entertaining and 
dealing with any application for bail or remand at the pre-trial stage, the Magistracy is well-
authorized to entertain and deal therewith in accordance with the above-mentioned provisions 
of the Code.   

 
47. To sum up, at the pre-trial stage, that is to say, from the date of lodgment of the FIR 

with the concerned Police Station till taking cognizance of the offence by the Senior Special 
Judge under section 4(2) of the Criminal Law (Amendment) Act, 1958, the Judicial or 
Metropolitan Magistracy is empowered to entertain, deal with and dispose of any application 
for bail of an accused in a case under the Act of 2012 under section 497 of the Code of 
Criminal Procedure. Similarly at the pre-trial stage, in the absence of any express or implied 
prohibition in any other special law, the Metropolitan or Judicial Magistracy may entertain, 
deal with and dispose of any application for bail of an accused under section 497 of the Code. 
In case of rejection of his application for bail, he may move the Court of Session by filing a 
Criminal Miscellaneous Case under section 498 and thereafter in case of failure before the 
Court of Session, he can move the High Court Division under the self-same section 498 of 
the aforesaid Code for bail. In this connection, it is to be remembered that the powers of 
granting bail of the Court of Session and the High Court Division under section 498 of the 
Code are concurrent.  

 

48. Again after taking cognizance of any offence punishable under the Act of 2012, if an 
accused files an application for bail, then the Senior Special Judge/Special Judge concerned 
will hear and dispose of the same in accordance with the provisions of section 13 of the Act 
of 2012. In case of refusal of bail by the Senior Special Judge or the Special Judge, as the 
case may be, the accused may prefer an appeal thereagainst before the High Court Division 
under section 22 of the Act of 2012. 

 

49. Before I part with the case, I would like to mention that there was a direction at the 
time of issuance of this Suo Motu Rule upon the opposite-party no. 3 (ACC) to take 
necessary steps so that the opposite-party no. 1 M. Wahidul Haque and the opposite-party no. 
2 Abu Hena Mostafa Kamal can not leave the jurisdiction of this Court and go abroad. This 
direction stands affirmed and they can only leave the jurisdiction of this Court and go abroad 
with the express permission of the Court wherein the case is pending. 
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50. From the foregoing discussions and in the facts and circumstances of the case, the 
Criminal Revision (Suo Motu Rule) is disposed of with the findings and observations made in 
the body of this judgment.   

 
51. Let the lower Court record along with a copy of this judgment be sent down at once. 
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The intention of the lawmakers in respect of provision of service of notice upon the 

drawer is to inform him with a demand of the cheque money (dishonoured) by serving a 

notice by the petitioner. On this ground a criminal proceedings under section 138 of the 

Negotiable Instrument Act cannot be quashed.              ... (Para-13) 

 

                          JUDGEMENT 

Obaidul Hassan, J. 

1. The instant Rule was issued calling upon the opposite parties to show cause as to why 

the Sessions Case No.106 of 2013 arising out of C.R. Case No.408 of 2012 under section 138 

of the Negotiable Instruments Act, 1881, now pending in the Court of Joint Sessions Judge, 

1
st
 Court, Narail should not be quashed, and/or such other or further order of orders passed as 

to this Court may seem fit and proper.  

 

2. The fact of the case, in short, is that one Md. Habibur Rahman as complainant filed a 

petition of complain on 10.12,2012 before the Chief Judicial Magistrate, Narail against the 

petitioner under section 138 of the Negotiable Instruments Act, 1881 (as amended in 1994) 

alleging inter alia that the accused person is a proprietor of S.K. Drug House, Narail and 

deals with medicine having good relation with the complainant. The accused person is debtor 

of Tk.20,00,000.00 to the complainant and in order to pay the said money to him the accused 
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gave a cheque to the complainant bearing no.8647506 dated 14.10.2012 of Pubali Bank Ltd., 

Narail Branch, Narail of current account no.15706 run  in the name of the accused. The 

complainant deposited the said cheque to the bank on 17.10.2012 for encashment but it was 

dishonored due to insufficient fund. The complainant through his advocate published a notice 

on 19.10.2012 in a newspaper namely the “Daily Kalbela” asking the accused to pay the 

cheque amount to the complainant within 30 days but the accused did not pay the cheque 

amount to the complainant, due to non-payment of the cheque money within the said period, 

cause action arose and hence the case.   

 

3. On receipt of such petition of complaint the Chief Judicial Magistrate, Narail examined 

the complainant on 10.12.2012 under section 200 of the Code of Criminal Procedure and took 

cognizance against the petitioner under section 138 of the Negotiable Instruments Act, 1881 

(as amended in 1994) (hereinafter Act, 1881) and issued summons against him by order dated 

10.12.2012 and the petitioner surrendered before the Court concerned and was granted bail 

on 18.02.2013. Thereafter, the case was registered as Sessions Case No.106 of 2013 and on 

transfer it was sent to the Court of Additional Sessions Judge, Court No.1, Narail and the 

petitioner was granted bail by the learned Judge and contested the case by appearing in the 

Court regularly. The learned Judge framed charge against the petitioner under section 138 of 

the Act, 1881 on 02.07.2013.  

 

4. Mr. Kamrul Alam (Kamal), the learned advocate appearing on behalf of the petitioner 

submitted that sub-section (1A) of section 138 of the Act, 1881 was inserted by the 

Negotiable Instruments (Amendment) Act, 2006 (Act No.III of 2006) where it is clearly 

states that the notice required to be served by sending it by registered post with 

acknowledgement due to that person at his usual or last known place of abode or business in 

Bangladesh; or by publication in a daily Bangla national news paper having wide circulation. 

So out of three alternatives one provision is publication of the notice in a Daily Bangla 

National newspaper having wide circulation, but in this case the petitioner has published the 

notice in a newspaper namely “Doinik Kalbela” which is not a national category newspaper 

and also has not got wide circulation. Not only that there is no circulation of the newspaper in 

Narail District and hence the complainant has not complied with the mandatory provision of 

sub-section (1A) of section 138 of the Negotiable Instruments Act, 1881 and the continuation 

of the proceeding of the present case is illegal, unlawful and also an abuse of the process of 

the Court and as such the proceeding of the case is liable to be quashed for the ends of justice.  

 

5. He also submitted that the complainant has filed the case under Negotiable Instruments 

Act, 1881 on account of dishonoring of cheque which is a special law and its provisions will 

have to follow strictly and it is the normal practice that after receiving news of dishonouring 

of the cheque a notice through registered post with acknowledgement is to be sent in order to 

give opportunity to the drawer of the cheque to pay the cheque money and in case of failing 

to pay the cheque money within the stipulated period the cause of action arises and then the 

complainant may file a case, but without sending notice as per law no valid cause of action 

arises under section 141 of the Negotiable Instruments Act, 1881 and thus the continuation of 

the proceeding of the present case is illegal, unlawful and also an abuse of the process of the 

Court and as such the proceeding of the case is liable to be quashed for the ends of justice. In 

support of his submission he referred a decision in the case of Sonali Bank Limited and 

others vs. Prime Global Limited and others, reported in 63 DLR (AD) 99.  

 

6. Ms. Tanzima Nargis, the learned advocate appearing on behalf of the opposite party 

no.2 submitted that the submission of the learned advocate for the petitioner is not sustainable 
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in the eye of law. She also submitted that the notice was published in the daily newspaper 

namely “Daily Kalbela” which is a widely circulated newspaper and the petitioner has just 

taken a plea to drag the case and he has not come to the Court with clean hands.   

 

7. We have considered the submissions of the learned advocates, perused the application 

and gone through the decision cited by the learned advocate for the petitioner. It appears from 

the record that the petitioner gave a cheque to the complainant being no.8647506 on 

14.10.2012 of Pubali Bank Ltd, Narail Branch, Narail. The said cheque was deposited to the 

bank on 17.10.2012 for encashment but it was dishonored due to insufficient fund. 

Thereafter, the complainant on 19.10.2012 gave a notice through the newspaper namely 

“Daily Kalbela” requesting the petitioner to pay the cheque amount to the complainant within 

30 days. Since the petitioner did not pay the cheque amount to the complainant he lodged a 

petition of complaint against the petitioner in the Court of Chief Judicial Magistrate, Narail 

on 10.12.2012. The Chief Judicial Magistrate upon examination of the complainant under 

section 200 of the Code of Criminal Procedure took cognizance and issued summons to the 

accused petitioner to appear before the Court and ultimately the petitioner on 18.02.2013 

surrendered before the concerned Court and got bail. In this case charge was framed on 

02.07.2013. In the record we do not find any application filed under section 241A of the 

Code of Criminal Procedure for discharging the petitioner from the charge.  

 

8. After framing of charge one witness was examined on 20.07.2014. On that date the 

accused petitioner took time and the next date was fixed on 16.09.2014. It also appears from 

the record that on 16.09.2014 the petitioner filed an application under section 561A of the 

Code of Criminal Procedure and he obtained Rule and got order of stay of the proceeding. 

The petitioner’s only ground for quashment of the proceeding is that the complainant did not 

serve any notice following the provision of section 138(1A) of the Act, 1881. The 

complainant gave a paper notification in a newspaper namely “Daily Kalbela” which is not a 

newspaper having wide circulation as has been contemplated in section 138(1A) (c) of the 

Act, 1881. Since the present Act is a very special law the complainant should have complied 

with the provision of law in Toto. Since the said provision has not been complied with the 

proceeding is liable to be quashed. In support of his submission the learned advocate for the 

petitioner has submitted a list of print media in which the number of publications of the 

newspapers have been mentioned. This list has been prepared by the Publication and 

Information Department (PID). In support of his submission the learned advocate also 

referred a decision in the case of Sonali Bank Limited and others vs. Prime Global Limited 

and others reported in 63 DLR (AD)99 in which our Apex Court has opined that “the 

learned Judge should be careful that the publication of the summons through the national 

newspapers should be in one of the top 10(ten) newspapers which has got the highest 

circulation in the country. The figure of circulation can very well be obtained from the 

Publication and Information Department (PID) of the Government. These steps would ensure 

due diligence in the service of summons from the office of the Court upon the defendants.” 

Mr. Kamrul Alam the learned advocate relying on the said observation made by our Apex 

Court contented that the aforementioned all the newspapers of the present case are not top 

most wide circulated newspapers as per the PID of the Government and as such the notices 

published in the said newspaper was published in violation of section 138(1A)(c) of the Act, 

1881 and as such the proceeding is liable to be quashed. On perusal of the decision 

enunciated in 63 DLR (AD) 99 it appears that the judgment was passed in Artha Rin Case. In 

the said case the trial Court without being satisfied whether the service of notice was done 

through the process server or alternatively through registered post has published the summons 

through a newspaper which was not a widely circulated newspaper. The Hon’ble Appellate 
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Division considering the facts and circumstances of the said case was pleased to set aside the 

judgment and order of High Court Division passed in the writ petition making the Rule 

absolute and sent back the case on remand to the Artha Rin Adalat for expeditious disposal 

with the observations that “the learned Judges should be careful that the publication of the 

summons through the national newspapers should be in one of the top 10(ten) newspapers 

which has got the highest circulation in the country. The figure of circulation can very well 

be obtained from the Publication and Information Department (PID) of the Government. 

These steps would ensure due diligence in the service of summons from the office of the 

Court upon the defendants.”   

 

9. It appears from the fact of the above mentioned case that due to non-service of 

summons properly the defendant of the Artha Rin case was deprived from placing his 

grievance before the Court. Thus, the Hon’ble Appellate Division gave the opportunity to the 

defendant to contest the case setting aside the ex-parte decree, but did not reject the plaint for 

non publication of notices in the widely circulated newspaper.  

 

10. The observations made in the aforementioned judgment is a pre-cautionary direction 

upon the Artha Rin Adalat to publish the summons in a newspaper which is widely 

circulated. This reported case is quite distinguishable from the present criminal case. Thus, 

this decision is not helpful in any away to the present case. Now let us see what is the 

provision of law and what was the intention of the legislature in enacting of this act. 

Regarding the service of notice in a case under section 138 of the Act, 1881 for dishonor of a 

cheque the very intention of legislature was to give an opportunity to the drawer to make 

payment of the cheque money to the drawee on demand and for the purpose of the notice 

legislature has provided 3 options in section 138 (1A) (c) of the Act, 1881. The provision of 

section 138(1A) of the Act, 1881 runs as follows: 

138[1]........................................................................... 

“(1A) The notice required to be served under Clause (b) of sub-section (1) shall be served 

in the following manner:  

(a) by delivering it to the person on whom it is to be served; or  

(b) by sending it by registered post with acknowledgement due to that person at his usual 

or last known place of abode or business in Bangladesh; or  

(c) by publication in a daily Bangla national news paper having wide circulation.”   

 

11. On perusal of section 138 of the Act, 1881 it appears that there are 3 ways to serve 

notice as per provision of section 138(1)(B) and publication of notice in the widely circulated 

national newspaper is one of those 3 provisions as provided in section 138(1A) of the Act, 

1881, but nowhere of the Negotiable Instruments Act it has been mentioned that which paper 

will be treated as the widely circulated national newspaper or how the meaning of widely 

circulated newspaper could be determined. The learned advocate for the petitioner placed a 

list of daily newspapers of Bangladesh circulated by the Directorate of the Publication and 

Film, Dhaka before us. 

 

12. We have also gone through the list, but it appears that this list has been prepared by 

the Directorate (Adhidoptor), but the same was not notified vide gazette notification. Thus, 

reliance cannot be put on the list as supplied by the petitioner as an authentic one.  

 

13. The intention of the lawmakers in respect of provision of service of notice upon the 

drawer is to inform him with a demand of the cheque money (dishonoured) by serving a 

notice by the petitioner. This provision is provided in section 138(1A) of the Act, 1881.  
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14. The purpose of notice is only to inform the drawer. In this case when the petitioner 

went to the Court on 18.02.2013 after receiving summons he became aware about his 

offence. After knowing about the case even after appearing at the time of framing of charge 

against him, drawer did not pay the money and did not say that he did not give the cheque to 

the petitioner. By filing this petition for the first time he came to this Court to quash the 

proceeding raising a very technical point.  

 

15. In absence of gazette notification of widely circulated national daily newspaper the 

concerned Court is the proper authority to see whether the demand notice requesting for the 

payment of cheque money has been served through a daily newspaper, whether it is widely 

circulated or not. In the present case the accused petitioner knowing fully well about the 

demand of the complainant, he never met the demand of the complainant rather he took a 

plea of quashment of the proceeding on a technical point for non publication of the notice in 

the widely circulated newspaper. It was the duty of the accused petitioner to offer or to pay 

the cheque amount to the complainant after knowing of the fact of that cheque has been 

disnonored, at list during pendency of the case. The legislature’s intension for enacting this 

law was to enable the drawer to make payment in favour of the drawee of the cheque amount. 

Since the petitioner on 18.02.2013 could come to know that the cheque he gave has been 

dishonored due to insufficient fund it was his duty to make payment in favour of the 

complainant but without doing so he has taken a plea of non publication of the notice in a 

widely circulated paper and came to the Court for quashing the proceeding. We are of the 

view that the petitioner had no intention to make payment of the cheque amount rather he 

took this plea of non publication of notice in the widely circulated newspaper only to drag the 

case and to delay the payment in favour of the drawee.  

 

16.3 In an unreported case being numbered Criminal Miscellaneous Case No.33386 of 

2015 (Mohammad Nasiruddin Monir vs. The State and another) a Bench of our High Court 

Division comprising Mr. Justice Md. Habibul Gani and Mr. Justice Md. Akram Hossain 

Chowdhury has taken the similar view. We are fully agreeable with the view taken by our 

learned brothers in the aforementioned case. Since the names of widely circulated newspaper 

has not been published by the government by any gazette notification, the trial Court is the 

only competent authority to decide whether the newspaper wherein the notices demanding 

cheque money were published is a widely circulated newspaper or not for the purpose of 

initiating proceeding against the drawer regarding dishonour of cheque. Their Lordships also 

observed that it is true that the Negotiable Instruments Act is a special law and the provisions 

of the Act should be followed strictly. But the purpose and intention of the legislature in 

making law also should be taken into consideration while reading and interpreting the law. 

The purpose of section 138 of the Negotiable Instruments Act regarding publishing demand 

notice in the widely circulated newspaper is not to frustrate a legitimate demand of a citizen, 

but to aiding the same.  

 

17. We are fully agreeable with their Lordships’ aforesaid observation and to substantiate 

our view we like to take help from the decision taken in the case of Sattaya Narayan Poddar 

vs. The State and another reported in 53 DLR 403 which was affirmed by our Apex Court in 

the case of Sarwar Hossain Moni vs the State and another reported in 16 BLC(AD)71.  

 

18. In the case of Sattya Narayan Poddar the notice was served upon the drawer giving 15 

days time for payment of cheque money and time limitation for filing the case was next 15 

days from the expiry of 15 days time given in the notice. The case was filed earlier to the 
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stipulated time and on the ground prematurity the Rule was issued and subsequently by a 

decision reported in 53 DLR 403 the Rule was discharged holding that “Even though the case 

is premature and it was filed before the expiry of 15 days from date of receipt of the notice, 

the proceeding is not liable to be quashed.” 

 

19. In that case procedure for filing of the case under section 138 of Act, 1881 was 

violated and despite of violation of established procedure for filing of the case the learned 

Judges did not quash the proceeding, holding that knowing about the dishonor of the cheque 

during pendency of the case the accused petitioner did not take any step to make payment of 

the cheque money and this decision has been affirmed by our Appellate Division in the case 

of Sarwar Hossain Moni vs. the State and another reported in 16 BLC (AD) 71 holding that 

“High Court division has arrived at a correct decision that on perusal of the petition of 

complaint and provision of section 138 of the Act, 1881 and in view of decisions reported in 

53 DLR 403 and 15 BCL 39 the instant proceeding is not liable to be quashed.”   

 

20. It appears from the above cited cases that despite of violation of the provision of 

section 138 of the Negotiable Instruments Act, 1881 for filing the case the High Court 

Division and the Honorable Appellate Division were not inclined to quash the proceeding as 

the petitioner did not make any payment after knowing about the dishonour of the cheque. 

Taking the same view we are also in a position to hold that the accused petitioner at the time 

of obtaining bail came to know that the cheque he gave was dishonorned, when he came to 

know about the dishonor of the cheque he could have made payment of the cheque money to 

the complainant, but he intentionally did not do so.  

 

21. We are of the view that the petitioner has come to the Court only to drag the case and 

not to make any payment of the cheque amount to the complainant and he has not come to the 

Court with clean hands. Thus, the Rule is liable to be discharged.  

 

22. Accordingly, the Rule is discharged.  

 

23. Communicate a copy of this judgment at once.  
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If we examine the impugned letter dated 28.05.2007 coupled with the above provisions 

of law then we have no hesitation to hold that by issuing the same the Supreme Court 

authority had flouted the above provisions of law and that the opinion expressed in the 

letter that it would not be proper (mgxwPb n‡e bv) to take any action against respondent 

No.3 is nothing but an attempt to create obstacle in the process of inquiry against said 

respondent.                   ... (Para-26) 
 

The Supreme Court administration in issuing the impugned letter having considered 

some extraneous and irrelevant facts has abused its discretionary power vested in it. 

          ... (Para-32) 
 

The opinion in guise of direction expressed in the impugned letter was not the upshot of 

any judicial determination. Such a mere administrative letter although issued as per the 
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verbal instruction of the Hon’ble Chief Justice, patently impinges upon the rights and 

lawful authority of the Commission to go on with the inquiry into an allegation of 

corruption.                    ... (Para-40) 
 

The impugned letter is amenable to judicial review as it was issued by the office of the 

Appellate Division under its administrative capacity and therefore, the Rule is quiet 

maintainable;          
 

The impugned letter is a mere official communication made by the office of the 

Appellate Division under its administrative capacity and in no way it can be regarded as 

the opinion of the Supreme Court; 
 

The impugned letter though tends to give a massage that a retired judge of the Supreme 

Court it immune from criminal prosecution but, in fact, no one is immune as such 

except the Hon’ble President and that too during his term of office;           ... (Para-43) 
 

JUDGEMENT 
 

M. Enayetur Rahim, J:    
  

1. This Suo-Muto Rule was issued calling upon the Respondents to show cause as to why 

the letter under Memo No. 506 /2017 Hp¢p (H¢X) dated 28.03.2017 issued by Respondent 

No.2 shall not be declared to have been issued without lawful authority and is of no legal 

effect and/or pass such other of further order or orders as to this Court may seem fit and 

proper. 

  

2. The back ground facts leading to the issuance of the Suo Moto Rule is as follows: 

Mr. Badiuzzaman Tarafder, an Advocate of this Court having drawn our attention to a 

letter bearing Memo No. 506/2017 Gmwm (GwW) dated 28.03.2017 issued by the 

Additional Registrar, Appellate Division of this Court sought for an appropriate order 

on the matter. 
      
3. The content of said letter runs as follows: 

� � �������� 
�� �����  
���� �����,  ����।   
���� �� ���/  �!" #$�$ ( #�&)   (���)-  +/ �,/  �!"�-. 
��/0. �������� 
�� �����,  ���� ������� $���� ����0 ��1����( 2��� ��. 203� �������� 
���)��4( $5� ����6�� 
78 9�1�:/  ;3$<���� =��>� $��?@ ���&��A/ ���2�A��� B����( �� 
������ ��9����0 ���6 �$�C।  
$DA. B��/ ;. �. . �. / �. �. / F�/  �!�/ "��F (���):  � / �,/  �!" �-.,  B����( �� ����,  
�H�� ��9���0,  !,  �$I� ����1�,  ����- !���।  
J�98K ��/0 L $D�A� ���M�( �������( N�0 2������ 9��O �9,  ����0 ��1����( 2��� 203� 
������ ��P���� �������� 
�� ������� N�Q����� ����� #�� ���� ������� ��1��� �N�$�� ���0R 
���� ����।  ���0R ��������� $0 �(�� ;��� ���� ��0 ���� ����।  ;��� �ST2���� 
���0 (�U� ��V ���0 ;��� �$��� S�U�$L ��9��� ��� N�0�W।  �6�2�(X� ���������� 
$���H���� !!! ;3�O� ;39�0� ����0 ��1����( �(4�� ��V ��0 $���� J�� ��HY��।  
#�N� ����Z�(�( $����[ �����(� #�2� ;�$���\ ��1����(� ��]�^ B�� ������ �Y�Z� _N6  
���� (�U� ��V ��0$DN �`��^ N�� #�� 2��� ��a��b� J�c� P���।  
 ।  ��6�( ;�Z�0,  $���� ����0 ��1����( 2��� 203� ������- #� ��]�^ B����( �� ������ 
�������� �Y�Z� _N6 ��� $��1� N�� �� �� 
�� ����� �� ���।  
,।  ��/0�� ����� $�0 ;���( L ��0�2��0 �Y�Z� _N�6� 2d ���6 ��� N���।  
 ( ;]��� 1e�V��)  
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;�(��K ���2f��  
�S��. F�" !"! 
N����1��� 
B����( �� ���� 
�H�� ��9���0 
!,  �$I� ����1�,  ����- !���।    
�4�@ ��/�6. $N���� ���1��� 
����/ ;3$<�� L (�b-   
B����( �� ����,  �H�� ��9���0,  ����। ’ ’    

4. Upon perusal of the above letter and having heard Mr. Badiuzzaman Tarafder, learned 

Advocate who placed the letter in question before us, as well as Mr. Khurshid Alam Khan, an 

Advocate for the Anti-Corruption Commission, who was present in the Court, we being 

prima facie satisfied that a public wrong of grave nature has occurred and therefore, to 

protect and uphold the image and dignity of the judiciary the legality of the said letter is 

required to be examined. Thus, we were constrained to issue the above Suo-Muto Rule in 

exercise of power conferred by Article 102 of the constitution of the People’s Republic of 

Bangladesh and Rule 10 under chapter XIA of the Supreme Court of Bangladesh (High Court 

Division) Rules, 1973. 

        

5. Having considered the public importance involved in the matter, we feel it expedient to 

take assistance of some senior lawyers of the Bar and as such we appointed 1. Mr. Joynul 

Abedin, Senior Advocate, 2. Mr. Probir Neogi, Senior Advocate and 3. Mr. A.M. Amin 

Uddin, Senior Advocate as Amice curiae. 

  

6. Respondent No.3 and Respondent No.4 filed two separates affidavit in opposition. 

  

7. The Respondent No.3 in his affidavit contended that he was elevated as a judge of the 

Appellate Division of the Hon’ble Supreme Court of Bangladesh in the year 2004 and retired 

on 01.01.2010 as a Judge of said Division. Soon after the respondent laid down his robe 

Anti-Corruption Commission (hereinafter referred to the Commission) by a letter dated 

18.07.2010 asked him to submit his property/wealth statements. The respondent accordingly 

submitted his property/wealth statements on 08.08.2010 to the Commission. Thereafter, on 

25.10.2010 the Commission again asked for further statements. Accordingly, the respondent 

submitted further statements on 03.11.2010. The Commission after having received the 

property/wealth statements of the respondent duly examined and scrutinized the above 

statements by making extensive inquiry and investigations and became satisfied that the 

respondent had acquired no assets and properties beyond his known source of income. In this 

views of the matter, the Commission did not proceed further in the matter and kept quiet for 

about long 7(seven) years until 02.03.2017. However, on 02.03.2017 the Commission wrote a 

letter dated 02.03.2017 to the Registrar General of the Supreme Court requesting to send the 

record concerning the respondent for scrutiny of his property/wealth statements. The 

Supreme Court thereupon through its concerned officer, Respondent No.2, by the impugned 

letter dated 28.03.2017 informed the Commission that the respondent as a Judge of the 

Supreme Court delivered various important judgments. Hence any further inquiry in the 

matter would affect those judgments and in this connection Article III of the Constitution was 

referred to in the letter expressing anxiety as to the binding effect of those judgments over 

every one including all other Courts. Despite such request made by the Supreme Court, the 

Commission started further inquiry and has still been continuing with such inquiry against the 

respondent allegedly for the purpose of scrutiny of his property/wealth statements submitted 

on 08.08.2010 and 03.11.2010. 
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8. It is further contended that further inquiry presently initiated by the Commission for the 

purpose of scrutiny of the property/wealth statements of the respondent after about 7(seven) 

long years as it was already done is mala-fide and motivated and the same is being done for 

an ulterior motive and for a collateral purpose. Since the Commission wanted to commence 

further inquiry into the matter in the name of scrutinizing the property/wealth statements of 

the respondent submitted by him about 7(seven) years back in 2010 such inquiry in the matter 

was not considered by the Supreme Court as genuine and bonafide. In such facts and 

circumstances the Supreme Court by the impugned letter asked the Commission not to make 

any further inquiry now. But subsequently on the insistence of the Commission Supreme 

Court administration forwarded the requested documents/papers concerning the respondent to 

it and since then the Commission has been making the inquiry till now. The Respondent No.3 

also contended that the learned Advocate Badiuzzaman Tarafdar who brought the impugned 

letter dated 28.032017 to the notice of this Court intending to show that the Supreme Court in 

the Appellate Division acted malafide in asking the Commission not to initiate any action 

against the respondent. Jurisprudence of justice system demands that no court shall pass any 

order in futility. Since the Commission in disregard of the said letter dated 28.03.2017 has 

initiated further inquiry, the same (letter) has become infructuous. Hence the present rule 

merits no consideration and is liable to be discharged.  

  

9. The Respondent No.4, Anti-Corruption Commission, in it’s affidavit contended that on 

01.03.2017 Md. Hafizur Rahman, Assistant Director, Special Inquiry and Investigation-2, 

Durnity Daman Commission, Head Office, Dhaka issued a letter to the Registrar General, 

Bangladesh Supreme Court, Dhaka being Memo No.`y`K/A.c.gv.j./gv.j./90/2016/ 7569/1(2) 

dated 02.03.2017 for supplying the necessary documents with regard to Respondent No.3, 

annexure-X. In reply to that the Supreme Court authority under the signature of respondent 

No.2 issued the impugned letter addressed to the Director General, Anti Corruption 

Commission. The Commission on 30.04.2017 vide annexure-X-I informed the Director, 

Money Laundering, Durnity Daman Commission, Dhaka with regard to the veracity of the 

impugned letter that the respondent No.2 confirmed that on the verbal instruction of the 

Hon’ble Chief Justice of Bangladesh he issued the impugned letter. 

  

10. Subsequently on 08.10.2017 said office of the Commission again issued a letter as per 

decision of the Commission addressing to the Registrar General, Supreme Court of 

Bangladesh for supplying the necessary documents and papers as mentioned in the letter to 

the Commission. In pursuance of the aforesaid letter the respondent No.2 submitted the 

relevant documents before the Director General, Durnity Daman commission, Dhaka. 

  

11. It is further contended by the Respondent No.4 that the Commission is a statutory 

body established under the Durnity Daman Commission Ain, 2004 (hereinafter referred as 

the Ain of 2004). The matter has got a public importance and as such the Commission has got 

power to hold inquiry and investigation about any allegation relating to the offence under the 

schedule of the said Ain as per law.  

  

12. Section 19 of the Ain of 2004 Provides respective authority to the Commission for 

production of documents, amongst others, for investigation or inquiry as to corruption. 

  

13. Upon a close scrutiny of the section 19 of the Ain of 2004 it appears that under sub-

section (1) and (2) of the said section the Commission has wide jurisdiction to inquire or 

investigate any allegation whatsoever as covered in its schedule and in so doing may direct 
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the authority concerned for production of the relevant documents, be it, public or private. In 

compliance of the said direction the authority concerned shall be bound to supply the same. 

In view of the clear provision of law, it is apparent that during the course of ‘inquiry’ by the 

Commission the respondent No.2 committed serious illegality in issuing the impugned order 

and as such the same is liable to be declared illegal and without jurisdiction.  

  

14. Respondent No.1 and 2 did not contest the Rule; however, through official process 

they submitted relevant documents which were forwarded to the Commission pursuant to the 

impugned letter and informed the court that the Supreme Court administration has already 

complied with the impugned letter by providing the relevant documents to the Commission as 

sought by it. 

  

15. Mr. Bodiuzzaman Tarafdar, the learned Advocate who brought up the impugned letter 

to our notice has appeared with the leave of the Court.  

  

16. Supporting the Rule he submits that in view of the provision of section 19 of the Ain 

of 2004 every authorities in the country including the Court are legally bound to provide 

information and documents as sought by the Commission in the process of an inquiry or 

investigation, as the case may be. Willful disregard to any such order of the Commission 

constitutes punishable offence. The concerned persons of the Supreme Court have violated 

the mandatory provision of law by issuing the impugned letter and as such they are liable to 

be prosecuted as per provision of section 19(3) of the said the Ain of 2004. 
  

17. Mr. Mainul Hosein, learned Advocate appearing for the Respondent No.3 submits, 

that the Commission in the year 2010 asked the respondent to submit statement of his 

property/wealth and accordingly he complied with by submitting the same and thereof the 

Commission did not proceed further in the matter and kept quiet for long about 7(seven) 

years until 02.03.2017. However, on 02.03.2017 the Commission wrote a letter dated 

02.03.2017 to the Registrar General of the Supreme Court requesting to send the record 

concerning the respondent for scrutiny of his property/wealth statements. The Supreme Court 

thereupon through its concerned officer, Respondent No.2, by the impugned letter dated 

28.03.2017 informed the Commission that the respondent as a Judge of the Supreme Court 

delivered various important judgments. Hence any further inquiry in the matter would affect 

those judgments and in this connection Article III of the Constitution was referred to in the 

letter expressing anxiety as to the binding effect of those judgments over every one including 

all other Courts. Since the Commission in disregard of the said letter dated 28.03.2017 has 

initiated further inquiry, the same (letter) has become infructuous. Hence the present rule 

merits no consideration and is liable to be discharged. 
  

18. Mr. Md. Khurshid Alam Khan, the learned Advocate appearing for the Commission, 

Respondent No.4, after reiterating the provision of section 19 of the Ain of 2004 submits that 

the Commission being a statutory body constituted under the law has got the power to make 

inquiry or investigation as the case may be, against any person on the basis of reliable 

information made before it. The Commission in view of the provision of section 19 of the 

Ain of 2004 asked the Supreme Court authority to provide certain informations and 

documents as mentioned in the letter dated 28.03.2017, annexure-X, for the purpose of 

inquiry with regard to respondent No.3. However, the Supreme Court authority as per 

instruction of the Hon’ble Chief Justice by the impugned order informed the Commission that 

it would not be proper (mgxwPb n‡e bv) to take any action against Justice Joynul Abedin on 

the plea that he delivered so many verdicts as a judge and thus, his those verdicts might have 
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been questioned. The Supreme Court authority cannot give such opinion which is not only 

unjust rather tantamount to interference in the inquiry process too. 
  

19. Mr. Mahbubey Alam, the learned Attorney General and Mr. Joynul Abedin, Mr. 

Probir Neogi, and Mr. A.M. Aminuddin, the learned Amice Curiae(s) in a chorus voice 

submits that there is no room to support the impugned letter.  

  

20. The main contentions of their submissions are that the Supreme Court authority in 

issuing such letter has in fact tarnished the dignity and image of the highest Court of the 

Country and, that under the constitution and prevailing laws of the country other than the 

President, during his term of office, nobody has got any immunity from Criminal Proceeding. 

They further submit that the impugned letter is nothing but an attempt to create obstacle in 

the process of an ongoing inquiry against the respondent No.3 and as such the impugned 

letter has been passed without lawful authority and is of no legal effect. 
  

21. On our query regarding maintainability of the instant Rule as the impugned letter has 

been issued as per verbal instruction of the Hon’ble Chief Justice, the learned Attorney 

General and all the Amice Curiae(s) have opined that the Rule is maintainable and the 

impugned letter is very much amenable to judicial review as the same is an administrative 

order though issued on the verbal instruction of the Hon’ble Chief Justice.  
 

22. However, Mr. Joynul Abedin, the learned Amice Curiae in his submission further 

added that the conduct of the Commission is not fair and transparent as the Commission used 

to initiate inquiry or investigation in a pick and choose policy. He further submits that it is 

shameful that for the last 7(seven) years the Commission has failed to complete the inquiry 

against respondent No.3, who is none but a retired judge of this Court. This unusual long 

process in the inquiry is nothing but harassing and humiliating for him.  
  

23. Before dwelling upon the issue involved in the case, we feel it necessary to see the 

relevant provisions of law. Section 17 of the Ain of 2004 deals with the functions of the 

Commission which runs as follows: 
� !"।  ������ ��9�����। -  ���� �g��6�( $�� ��  �9 ���� ��9� $5��� ����( ������,  9>�. 
( �)  (S�$�� J�h�)( ;���H$��N� ;3$<�� L (�b ���1����;  
( ))  ;3�O� ( �)  #� ;H�� ;3$<�� L (�b ���1����� ���V�( #: �:��� ;H�� ��� ���0� 
L ���1����;   
( �)  B����( $5���( ���� ;���9�� =J��Y��� �� M�(_j �Y�K �� (�N�� ��M ;d ���� �Y�K� 
�(4�� ���)��4( ������� ���V�( ;3$<��;   
( P)  B����( �� ��/�0 �:� k��� ������ ;���( �9 ���� ���0R ���� ���;   
( l)  B����( ��(����H� 2d ���� �:��� ;H�� =��4( �Y�j��� �9�����1�� ◌Q���� ��9��� ��j��0�� 
2d ��n��(� ���� 
����� ��� ���;  
( 1)  B����( ��(����H� ��/�0 ���/6� ����o�� p(�� ��� #�� ���/6��q S��S��� ���V�( 
��6�0 $5��� ��n&��&(� ���� 
����� ��� ���;   
( W)  B����( ��(����H� ��MY $((� L ��7����H $4�@ ��� #�� B����(� ��]�^ �6$�1(�(� ��r0� 
�(���� �Y�Z� ���;   
( 2)  ������ ��9������ �� ���0�R� �HY ��r #� $�� ��/�0� J� �$����,  �$�5�20�,  
������ :(Y��� ;37���� �Y�Z� ���;   
( s)  �>�- $���2� ;�Z�� ���M�( �������� ���Y�� ����t ���� �����(� Ju$ �1�v( ��� #�� 
(�3$��� ��0�2��0 �Y�Z� _N�6� 2d ��n��(� ���� 
����� ��� ���;   
( w)  B����(� ;3$<��,  (�b,  ��� ���0� #�� JKx� ;3$<��,  (�b L ��� ���0��� �M�A 
����� � ;3���� �^�( ��H���6 ���;  #�� 
( �)  B����( ��(����H� 2d ��0�2��0 �����1( ;d �9 ���� ��9 $5��� ���।  ”  
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24. Section 19 of the said Ain relating to Special Powers of the commission in inquiry or 

investigation which reads as follows:  
!F।  ;3$<�� �� (�b���9� ������ ����/ M(�। -  ( !)  B����( $5���( ���� ;���9���� ;3$<�� 

�� (��b� �M�A,  ������  ��gx� M(� >�����,  9>�.-  
( �)  $�M�� $� 2��� L J��Z�( ���y(��6 #�� ���>� �HY� $�M��� �2z�$���� ���;  
( ))  ���� ���� J�P��� #�� J�Z��� ���;  
( �)  ���>� �HY� $�MY _N6;  
( P)  ���� ����( �� ;�S$ N:�( ������ ���&� �� :N�� ;3���� (�� ���;  
( l)  $�M�� �2z�$���� #�� ���� ���M� ���� 2d ����0��� 2��� ���;  #�� 
( 1 )  #: �:��� J�{| �D�6��o,  ��H����( ;d �9 ���� ��/0।  
(  )  ����,  �9 ���� �Y�K�� ;3$<�� �� (�b $��?@ ��/�0 ���� (>Y $����N ������ 2d ������ 

���( ������ #�� ;3]����� �������( �Y�K (�N�� �NS�2�( ��M( JK (>Y $����N ����( ��HY 
>������।  

( ,)  ���� ������ �� ���� N:�( p�H M(���\ ���� ���(���� J�- H��� ( !)  #� ;H�� M(� 
��0��� ���� �Y�K ��H� ���� ����� �� JK J�- H���� ;H�� ��V ���� ������ :O��4(���� ���� �Y�K 
;�d ����� :N� �}&��0 ;���H N:�� #�� JK ;����H� 2d $��?@ �Y�K ;�D~� ,( �(�)  �u$�  �9�b 
�9 ���� �0���� ������}& �� ;>���}&  �� J�0 ���� ��}& �}&��0 N:���। ”   

25. Upon meticulous examination of the above provisions of law it is crystal clear that for 

the purpose of inquiry or investigation, as the case may be, the commission has got the 

following unfettered powers: 

i) to issue summon to anybody to appear before it;  

ii) for production of any documents;  

iii) take evidence on oath;  

iv) calling for records from any court or public office; and  

v) to take any such steps for the purpose of fulfillment of the Ain of 2004. 
  

26. Sub-section 2 of the said section clearly provides that the concerned person/authority 

who is to be asked to provide any information for the purpose of inquiry or investigation is 

legally bound to provide such information to the Commission and sub-section (3) provides 

punishment if the concerned person willfully disobey or disregard the order of the 

Commission. 

  

27. If we examine the impugned letter dated 28.05.2007 coupled with the above 

provisions of law then we have no hesitation to hold that by issuing the same the Supreme 

Court authority had flouted the above provisions of law and that the opinion expressed in the 

letter that it would not be proper (mgxwPb n‡e bv) to take any action against respondent No.3 is 

nothing but an attempt to create obstacle in the process of inquiry against said respondent. 

  

28. In the impugned letter it is categorically mentioned to the effect that: 
“ ����0 ��1����( 2��� 203� ������ ��P���� �������� 
�� ������� N�Q����� ����� #�� ���� 
������� ��1��� �N�$�� ���0R ���� ����।  ���0R ��������� $0 �(�� ;��� ���� ��0 ���� 
����।  ;��� �ST2���� ���0 (�U� ��V ���0 ;��� �$��� S�U�$L ��9��� ��� N�0�W।  �6�2�(X� 
���������� $���H���� !!! ;3�O� ;39�0� ����0 ��1����( �(4�� ��V ��0 $���� J�� ��HY��।  
#�N� ����Z�(�( $����[ �����(� #�2� ;�$���\ ��1����(� ��]�^ B�� ������ �Y�Z� _N6  ���� 
(�U� ��V ��0$DN �`��^ N�� #�� 2��� ��a��b� J�c� P���। ”  

 [Underlines supplied] 

  

29. The learned Attorney General and all the Amice Curiae(s) candidly submit that the 

consideration of above extraneous facts by the Supreme Court administration in forming 

opinion not to take any action against the respondent No.3 is inconsistent with the prevailing 
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laws of the country including the Supreme law, the constitution in particular. Article 27 of the 

constitution has contemplated that all citizens are equal before law and thus, such opinion of 

the Supreme Court administration cannot be said bonafide, fair and reasonable.  
  

30. The legal principle of ‘Rule of Law’ reminds us of the famous words of the English 

jurist, Henry de Bracton-“The King is under no man but under God and the Law”. No one is 

above law. The dictum- “Be you ever so high, the law is above you” is applicable to all, 

irrespective of his status, religion, caste, creed, sex or culture. The constitution is the supreme 

law. All the institutions, be it legislature, executive or judiciary, being created under the 

constitution, cannot ignore it. 
  

31. It is by now well settled that ‘exercise of discretion on extraneous facts is illegal’ 

(Ref: 2008 BLD, 270) and, that ‘exercise of discretion will be invalid if the authority in 

exercise of it has either taken into considerations matters which are not relevant or has left 

out of consideration matters which are relevant’. [Ref: 3 BLC, 78; 2 BLC, 57]. 
  

32. On scrutiny of the impugned letter we have no hesitation to hold that the Supreme 

Court administration in issuing the impugned letter having considered some extraneous and 

irrelevant facts has abused its discretionary power vested in it.  
  

33. In this context we may profitably refer to the case of K. VEERASWAMI Vs. Onion 

of India and others, reported in (1991) 3 SCC, Page-655, wherein a question was raised 

whether the Judges of the High Court and the Supreme Court can be prosecuted on the charge 

of corruption.  
  

34. In the said case while Mr. K. Veeraswami was serving as the Chief Justice of Madras 

High Court an FIR was lodged against him by CBI for allegedly committing offence under 

section 5(2) of the Prevention of Corruption Act, 1947 as he had failed to satisfy the 

possession of his assets which were far disproportionate to his know sources of income. 

Justice Veeraswami on coming to know about the said developments proceeded on leave and 

eventually retried on attaining the age of superannuation.    
  

35. However, CBI continued the investigation and eventually submitted charge sheet 

against Justice Veeraswami under section 5(2) of the Prevention of Corruption, 1947. 

Thereafter, Justice Veeraswami moved before the Madras High Court for quashing the 

proceeding. But a full Bench of Madras High Court by a majority view dismissed his petition. 

However, High Court considering the importance of the constitutionality granted certificate 

for appeal to the Supreme Court of India. The Supreme Court by a majority view dismissed 

the appeal.  
 

36. In the above case BC Ray J. has observed that; 

“It is farthest from our mind that a Judge of the Supreme Court or that of the High 

Court will be immune from prosecution for Criminal offences committed during the 

tenure of his office under the provision of Prevention of Corruption Act.” 
  

37. K. Jagannatha Shetty J. has observed that: 

“There are various protections afforded to Judges to preserve the independence of the 

judiciary. They have protection from civil liability for any act done or ordered to be 

done by them in discharge of their judicial duty whether or not such judicial duty is 

performed within the limits of their jurisdiction. That has been provided under section 1 

of the Judicail Officers Protection Act,1850. . . . . . . . . . . . . . . . . . . . . . .    
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But we know of no law providing protection for judges from criminal prosecution. 

Article 361(2) confers immunity from criminal prosecution only to the President and 

Governors of States and to no others. Even that immunity has been limited during 

their term of office. The judges are liable to be dealt with just the same way as any 

other person in respect of criminal offence. It is only in taking of bribes or with regard 

to the offence of corruption the sanction for criminal prosecution is required. . . . . . . .  

Before parting with the case, we may say a word more. This case has given us much 

concern. We gave our fullest consideration to the questions raised. We have examined 

and re-examined the questions before reaching the conclusion. We consider that the 

society’s demand for honesty in a judge is exacting and absolute. The standards of 

judicial behavior, both on and off the bench, are normally extremely high. For a judge 

to deviate from such standards of honesty and impartiality is to betray the trust 

reposed in him. No excuse or no legal relativity can condone such betrayal. From the 

standpoint of justice the size of the bribe or scope of corruption cannot be the scale for 

measuring a Judges dishonor. A single dishonest judge not only dishonours himself 

and disgraces his office but jeopardizes the integrity of the entire judicial system. 

A judicial scandal has always been regarded as far more deplorable than a scandal 

involving either the executive or a member of the legislature. The slightest hint of 

irregularity or impropriety in the court is a cause for great anxiety and alarm. A 

legislator or an administrator may be found guilty of corruption without apparently 

endangering the foundation of the State. But a judge must keep himself independence 

of the judiciary and to have the public confidence thereof.” [Underlines supplied]. 
  

38. L.M. Sharma J. has held that; 

“It is a well established principle that no person is above the law and even a 

constitutional amendment as contained in Article 329-A in the case of the Prime 

Minister was struck down in Indira Nehru Gandhi V. Raj Narain. It has to be 

remembered that in a proceeding under Article 124 a Judge can merely be removed 

from his office. He cannot be convicted and punished. Let us take a case where there 

is a positive finding recorded in such a proceeding that the judge was habitually 

accepting bribe, and on that ground he is removed from his office. On the argument of 

Mr. Sibal, the matter will have to be closed with his removal and he will escape the 

criminal liability and even the ill-gotten money would not be confiscated. Let us 

consider another situation where an abetter is found guilty under section 165-A of the 

Indian Penal Code and is convicted. The main culprit, the Judge, shall escape on the 

argument of the appellant. In a civilized society the law cannot be assumed to be 

leading to such disturbing results.” [Underlines supplied] 
  

39. In view of the above proposition the plea as mentioned in the impugned letter by our 

Supreme Court administration for not taking any steps against Respondent No.3 has no legs 

to stand.   
  

40. The opinion in guise of direction expressed in the impugned letter was not the upshot 

of any judicial determination. Such a mere administrative letter although issued as per the 

verbal instruction of the Hon’ble Chief Justice, patently impinges upon the rights and lawful 

authority of the Commission to go on with the inquiry into an allegation of corruption. 
  

41. Accordingly, the commission is not bound by the opinion expressed in the impugned 

letter which was given in the form of direction by the Supreme Court administration. The 

Commission is under obligation to proceed with the matter in accordance with law. 
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42. We have given our anxious consideration to the submissions of the learned Advocates 

for the respective parties, the learned Attorney General and the Amice curiae(s), the relevant 

provisions of law as well the constitution, our jurisdiction and the facts of the present case. 
 

43. Having considered the fact that despite issuing the impugned letter the Supreme Court 

administration has already provided necessary papers/documents to the Commission as 

sought for as well as the fact that the said Commission has been continuing with its inquiry 

against respondent No.3, we are impelled to dispose of the Rule with the following 

observations: 

1) the impugned letter is amenable to judicial review as it was issued by the office of the 

Appellate Division under its administrative capacity and therefore, the Rule is quiet 

maintainable; 

2) in issuing the impugned letter the relevant authority has taken into consideration some 

extraneous and irrelevant facts and circumstances which has rendered the bonafides of 

the said authority in question; 

3) the impugned letter is a mere official communication made by the office of the 

Appellate Division under its administrative capacity and in no way it can be regarded 

as the opinion of the Supreme Court; 

4) the impugned letter has impaired as well as tarnished the image and dignity of the 

highest court of the country in the estimation of the public at large; 

5) the impugned letter though tends to give a massage that a retired judge of the 

Supreme Court is immune from criminal prosecution but, in fact, no one is immune as 

such except the Hon’ble President and that too during his term of office; 

6) the conduct of Commission in dealing with the inquiry process against Mr. Joynal 

Abedin, a retired judge of the Supreme Court is not at all satisfactory for the simple 

reason that it has failed to complete the process during the last long 7(seven) years; 

7) the relevant investigation agency or authority should be extra cautious and vigilant 

while conducting inquiry or investigation against a retired judge of the Supreme Court 

keeping in view the dignity and prestige of the judiciary as well as the fact that the 

scale of justice and people’s confidence is reposed in it so that no one is subjected to 

unnecessary harassment and humiliation with any ulterior motive. 
 

44. Accordingly, the Rule is disposed of.  
 

45. However, there is no order as to costs.  
 

 46. Before parting with the case we express our gratitude to the learned Attorney 

General, the learned Amice Curiae(s) as well as the learned Advocates for the respective 

parties for their Valuable deliberations and support rendered to the Court.  
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If any executive action is taken, which we consider, in light of facts and circumstances, 

to be unreasonable we take the view that such action was beyond authority because the 

executives are not authorized to act unreasonably.             ... (Para-25) 

 

We are inclined to hold that the amendment made through Clause 3 of the order dated 

09.03.2006 was ‘whimsical’’. This cannot be permitted to remain in force.     ... (Para-31) 

 

However, if there is an executive order which results in continuous wrong, as in this 

case, we take the view that mere delay in filing the writ petition should not affect their 

relief. No doubt the petitioners filed the petition after a long time but that, in the given 

circumstances should not defeat their entitlement because the wrong done by the 

executive is ‘continuous’.                 ... (Para-32) 

 

Executives can employ for temporary period but if they permit the period to extend, 

either expressly or by conduct, after certain time, the employee can legitimately expect 

to be absorbed.                  ... (Para-35) 
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JUDGMENT 

Naima Haider, J: 

1. In this application under Article 102 of the Constitution of the People’s Republic of 

Bangladesh, Rule Nisi was issued in the following terms: 

Let a Rule Nisi be issued calling upon the respondents to show cause as to why the 

condition no. 3 as inserted in Memo No. pj (¢h¢d-3) L¢¾V-6/2003-6(5) dated 09.03.2006 

(Annexure-D to the writ  petition) issued the Ministry of Public Administration 

bringing the petitioners under work-charged establishment of the Ministry of Post, 

Telecommunications and Information Technology should not be declared to have 

without lawful authority and is of no legal effect and why the respondents should not 

be directed to regularize the appointment of the petitioner in the vacant posts of BTTB 

placing them in respective grades according to the nature of their jobs under 

appropriate scales of pay of the Government with continuity of service since 

01.07.1997 and/ or such other of further order or orders passed as to this Court may 

seem fit and proper.  

  

2. The facts in brief, as set out in the writ petition and the Supplementary Affidavit, are as 

follows:  Approximately 2972 work charged employees, including the petitioners, have been 

serving under the Bangladesh Telegraph and Telephone Board (BTTB) for approximately 25-

30 years as Telecommunication Mechanic, Lineman, wiremen, Clerk, Line Labour, Office 

Assistant, Peon, Driver etc. 

  

3. Initially they had been serving as casual employees but subsequently they were 

included in Muster Roll with effect from 01.07.1997 pursuant to the resolution dated 

01.09.1997 passed by a high powered Committee Chaired by the Hon’ble Minister, Ministry 

of Post and Telecommunications.  

  

4. Subsequently, the appointments of the aforesaid 2972 employees, including the 

petitioners, were brought under work charged establishment by the Ministry of the Post and 

Telecommunication by order dated 09.03.2006; this was issued further to a letter of Ministry 

of Establishment ( now the Ministry of Public Administration) .  

  

5. By the said order, the salary of the petitioners were fixed at Tk. 2400/- based on 20
th

 

grade of the National Pay Scale of 2005. This was irrespective of their posts, qualifications 

and nature of jobs. The said order dated 09.03.2006 contained provisions which were 

irrational, arbitrary and were contrary to the orders issued on 28.03.1969 and 21.04.1972 

dealing with regularization of employees.  

  

6. In light of the order dated 09.03.2006, the concerned authorities of BTTB brought the 

petitioners under work charged establishment of the BTTB with effect from 12.03.2006.   

The petitioners, apprehensive of losing their jobs, were unable to protest. They joined as 

work charged employees in a compelling situation despite the fact that there were 3432 posts 

of 3
rd

 Class and 4
th

 Class employees vacant in regular establishment of BTTB up to October, 

2007.  

  

7. BTTB requested the Ministry of Post and Telecommunications by a letter dated 

17.10.2007 to issue clearance to fill up said vacant posts by the said  work charged 

employees, including the petitioners. However, no positive steps were taken. 

  



 11 SCOB [2019] HCD  Tofazzal Hossain Khandker & ors. Vs.  Bangladesh & ors.    (Naima Haider, J  )   73 

8. In the meantime the Bangladesh Telegraph and Telephone Board Ordinance, 1979 was 

amendment by the Parliament by enacting the Bangladesh Telegraph and Telephone Board 

(Amendment) Act, 2009. By the said amendment, two new provisions were inserted in the 

original Ordinance, namely section 5A and section 5B.  According to section 5A of the 

Ordinance the Government may, in public interest, by agreement, transfer the entire 

undertaking of the Board to a public limited company registered under the Companies 

Act,1994 on such terms and conditions as may be specified in the agreement. The word  

“undertaking of the Board” includes its officers and employees, business, projects, schemes, 

assets, rights, powers, licence, authorities and privileges, its properties ( movable and 

immovable) reserve funds, investments, deposits, borrowings, liabilities and obligations  of 

whatever natures, but does not include those related to submarine  cable as referred to in 

section 5B. Although a public limited company, being Bangladesh Telecommunications 

Company Limited (BTCL) was formed, it could not function due to various reasons.  

  

9. In order to resolve the problems that arose in respect of operation of BTCL, 11- 

member high powered Consultation Committee was formed headed by the then State 

Minister, Ministry of Labour and Employment. The  said committee prepared a 

comprehensive report on 13.11.2011  with recommendations to create a separate directorate 

under  name  “ Department  of Telecommunications (DoT) keeping provisions to vest  

employments of all officers and employees including the work charged employees  of BTTB 

( now  BTCL)  therein without  affecting the continuity of their service.  

  

10. In pursuance of the said report, the Secretary, Ministry of Post, Telecommunications 

and Information Technology made a summary on 20.08.2014 and submitted it before the 

Secretarial Committee on Administrative Development for approval of the proposal as to 

formation of the Department of Telecommunications.  

  

11. The concerned Ministry gave approval to form the Departmental Telecommunications 

(DoT) with consent of the Hon’ble  Prime Minister and now  the matter of issuance  of 

GO(Government Order) is under process. Though the services of the petitioners have been 

transferred to the BTCL but  BTCL is not functioning and the salaries and allowances of  all 

officers  and employees are being borne by the  BTTB. 

  

12. The petitioners, having no other alternative and efficacious remedy moved this 

Division and obtained the instant Rule.  

  

13. The Rule is opposed by the respondent Nos. 3 and 5. Separate Affidavits in 

Opposition were been filed. 

  

14. The learned Counsel appearing for the respondent No.3, taking us through the 

Affidavit in Opposition, submits that the petitioners have joined the service in 2006. They 

cannot now claim to be regularized. At this stage, they cannot also challenge the legality of 

Clause 3 of the order dated 09.03.2006. The learned Counsel made elaborate submission on 

laches on the part of the petitioners and submits that the Rule should be discharged.  

  

15. The learned Counsel for the respondent No.5, taking us through the Affidavit in 

Opposition submits that there are no vacancies and as such it would not be proper for this 

Division to pass any direction of absorption. He further adopted the submissions of the 

learned Counsel appearing for respondent No.3 and also made elaborate submission on laches 

on the part of the writ petitioners. He further submits that the petitioners were involved in 
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different Trade Union activities and as such, they are not entitled to be absorbed. The learned 

Counsel also submits that job of the petitioners are temporary and therefore they are not 

eligible for regularization/absorption. On these counts, the learned Counsel submits that the 

Rule should be discharged. 

  

16. Mr. Abdul Matin Khasru, learned Counsel for the petitioners refers to the orders dated 

28.03.1969 and 21.04.1972,  which are still, admittedly in force and submits that the 

petitioners having served for such a long period, in excess of 15 years, are required to be 

regularized/absorbed. According to the learned Counsel for the petitioners, the petitioners 

have legitimate expectation to be regularized.  He further submits that some of the petitioners 

have already retired and/or died and they should be entitled to benefit of our judgment.  With 

regard to Clause 3 of the order dated 09.03.2006, the learned Counsel submits that Clause 3 is 

manifestly arbitrary and if read in the context of the development of service law, is an affront 

to common sense. According to him, Clause 3 of the order dated 09.03.2006 ought to be 

declared illegal and without lawful authority.  

  

17. We have perused the writ petition, the Supplementary Affidavit, the Affidavits in 

Opposition and the documents annexed therein. We have heard the learned Counsels 

appearing for the petitioners and the respondents.  

  

18. The first issue that needs consideration is the legality of Clause 3 of the order dated 

09.03.2006 which is impugned in the instant writ petition. To address this issue, first of all, 

we need to understand the rationale behind the issuance of the orders dated 28.03.1969 and 

21.04.1972.  The heading of the order dated 28.03.1969 is “Conversion of temporary posts 

into regular posts and contingent and workcharged into regular Establishment” It is clear 

from the heading that the Government was desirous of regularizing employees subject to 

condition that the employee must complete certain years of service.  We note that the order 

was issued after consultation with the Ministry of Finance which indicates that the potential 

fiscal issues associated with the regularization had also been resolved.   

  

19. Now, let us understand why the order dated 21.04.1972 was issued. The relevant part 

of the order reads as follows:   

“The Government under Memo No. SGA/RI/IS-33/69/71 (350) dated 28.03.1969 

issued orders for conversion of certain temporary posts into permanent ones and 

contingent and workcharged staff into regular establishment. It appears that these 

decisions have not been fully implemented as a result of which employees concerned 

have not yet got the benefit of the said decision. It has, therefore, been decided that 

the decision referred to above should be implemented immediately.” 

  

20. The intention of the order is manifestly clear. The Government intends immediate 

enforcement of the order dated 28.03.1969. We think that such stance was taken because it 

was unfair to allow works to be carried out by temporary workers for indefinite period of 

time; those who started as temporary workers expects a place in the Government. They 

expect to be a part of the Government and the Government acknowledges their expectations.  

  

21. The order dated 21.04.1972 further provides:  

“… It has been further decided that the conversion, as decided earlier, of the posts 

which have been in existence for 5/10 years or more should be done with effect from 

the date the posts were created and the employees should be absorbed against the 

posts with effect from the date of their appointment”  
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22. The said order further provides that the retirement benefits are to be given 

“retrospectively”.  

  

23. The intention of the Government cannot be more clear. The Government intends the 

temporary employees to understand that the moment they are absorbed/regularized after 

satisfactory completion of the term specified, they would form part of the Government for all 

material purpose, from the date of their appointment. Furthermore, we note that the Ministry 

of Finance was consulted prior to issuance of the order. This means that, once again, the 

fiscal issues, that may arise from the order was contemplated and dealt with. 

  

24. For ease of reference we now set out below the impugned Clause No. 3 of the order 

dated 09.03.2006 which purports to make changes to the orders of 1969 and 1972:  

(mgxwPgService and General Administration Department, Regulation Branch, Section-1 

b gNo. SGA/RI/IS-33/69/71(350), dated Dacca, the 28
th

 March, 1969 �������� 

�������� ��������� ������ ������� ������ �� ����� �����,  ����  ��!������ "������ 
�#�$ %& ����� '����  (�� ��।  )*��+ �,-.��, ������� ��!�� ���� "������ 
�������� ��� 
������/� �� ����� ������ ������� ���� ��� (�� ��।   
 
( 1)  ������ ��3��/� ���� %4�- 6 -� ��- gEstb/RI/S-46/72/55, Dated, Dacca, 21

st
 April, 

1972 �������� 
�������� ��������� )��� 7����g(Retirement benefit ����� �� ����� ����� 
��8�� "������ �#�$ %& ����� '����  (�� ��।  )*��+,  
��������- - ������/� �� -�� 
"���/8 )��� 7���� (Retirement benefit)g����� ��। g
( /)  ������ ��3��/� ����- 9 :�1�� ��-  ED(R-IV)-IM-5/72-96(500), Dated, 28/04/1972  �� 
����� ��8�� ����� �������� ����  
�������� ������/8 �=��� ��� >? ( @�,)  �+��  -� 
7���� ����� ��।  )*��+ ���� ������� �����A ������� BC �+��  ���D �=�� ���� ������।  

  

25. Before we proceed further with the discussion on the legality of the impugned 

provision set out aforesaid, we would like to set out our understanding of what we expect of 

the executives. Executives may from time to time, change its decisions. That is 

understandable and  desirable. Otherwise, the system would come to a halt. However, when 

the executives do decide the change its previous decisions, the new decision must objectively 

be understood to be reasonable. The executives must act reasonably. They are not permitted 

to be unreasonable. They must not do something that, simply put “makes no sense” or for that 

matter, results in discrimination. If any executive action is taken, which we consider, in light 

of facts and circumstances, to be unreasonable we take the view that such action was beyond 

authority because the executives are not authorized to act unreasonably.  

  

26. If the executives exercise their discretion, we assume that the authority would act 

bona fide and there cannot be any presumption of the power being “misused or improperly 

used”. Lord Mac Naughten in the case of Williams Vs Giddy [ 1911] AC 381 very succinctly 

held:  

“Nobody, ofcourse, can dispute that the Government and the Board has a discretion 

in the matter. But it was not an arbitrary discretion as Pring J seems to think. It was a 

discretion to be exercised reasonably, fairly and justly” 

  

27. In our view, the actions of the executives must take account of the relevant facts. The 

executives are expected to demonstrate wisdom and take such decisions which show that 

“they thought about it before taking it”. In case of changing and/or amending a decision 

already taken, the executives must show that they actually understood the necessity for the 
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change and the change(s) made “makes sense”. There must be cogent justification for the 

change and the change(s) made must have a purpose and do not result in discrimination or 

arbitrariness.  

  

28. We are not sure of the justification for the following in Clause 3 of the order dated 

09.03.2006:g)*��+ �,-.��, ������� ��!�� ���� "������ 
�������� ��� ������/� �� ����� ������ 
������� ���� ��� (�� ��।  Why should this be? Why should this apply for �,-.��, ������� ��!�� 
���� "���. Why should certain class of employees be treated differently from the rest, and that 

too without any reason. The executives are not at liberty to do what they please. What 

differentiates these employees from the others? We asked the learned Counsels for the 

respondents but no satisfactory response was provided. There is also nothing in the Affidavit 

in Opposition. This goes to show that the executives “just decided”. They are not permitted to 

flout with the rights of others just because they have discretion and powers. What surprises us 

that the order relates to �,-.��, ������� ��!�� ���� "��� By Clause 5 of the order dated 

09.03.2006, the executives excluded the operation of Clause 3 for other Ministries, Divisions, 

Departments. This in our view is manifestly discriminatory. Not only that, we say again, this 

is grossly arbitrary, more so because there is no “justification”.  

  

29. Clause 3 further provides 
��������- - ������/� �� -�� "���/8 )��� 7���� 
(Retirement benefit)g����� ��। gWe have really tried our best to understand this. We simply 

failed. If the impugned provision stands, an employee will work for many years and after 

retirement, he/she will not obtain any benefit. This is absurd. Nothing can justify this.  

  

30. We also do not understand why �,-.��, ������� ��!�� ���� "���gwould not obtain the 

benefit of retirement at the age of 60 while others similarly situated would.  

  

31. In our view, Clause 3 of the order dated 09.03.2006 “makes no sense” and is an 

affront to common sense. Clause 3 is manifestly arbitrary and has resulted in gross 

discrimination. The said provision also has no justification. We are inclined to hold that the 

amendment made through Clause 3 of the order dated 09.03.2006 was “whimsical”. This 

cannot be permitted to remain in force.  

  

32. We are also inclined to address the issues raised by the learned Counsels for the 

respondents. Their main contention is laches on the part of the petitioners. The order was 

issued in 2006. There is no doubt. It is true that delay defeats equity. However, in refusing 

relief on the ground of laches, we must understand the nature of the order which was 

challenged. Whether a party is guilty of laches depends on the facts of the case, the nature of 

the order etc. The principle on which this Division should proceed in refusing relief on the 

ground of delay or laches is that the rights have accrued to others by reason of the delay or 

laches and such rights should not be interfered with. That is not the case here. The petitioners 

were deprived. No one has anything to gain from this. There are two different types of 

scenarios. First, the executives pass an order which affects someone for a limited time or the 

order affects the person “one of”. For instance, the executives pass and order denying certain 

permission. This is what we are inclined to term as “on of” situation. For instance the 

executives pass an order denying a litigant certain right for a specified period. This is not 

uncommon in tender cases where applicants are blacklisted for certain period. If in those 

circumstances the person who is aggrieved comes before this Division after a long time, we 

would be slow to entertain. Not because he is not aggrieved but because our perception would 

be that he was “not bothered”. However, if there is an executive order which results in 

continuous wrong, as in this case, we take the view that mere delay in filing the writ petition 
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should not affect their relief. To hold otherwise would be to permit the executives to 

“continue the commission of wrong”. We are not prepared to do this. No doubt the petitioners 

filed the petition after a long time but that, in the given circumstances should not defeat their 

entitlement because the wrong done by the executive is “continuous”.  We are therefore 

unable to agree with the learned Counsels that the Rule should be discharged for laches.    

  

33. We also do not understand why the participation of the petitioners, if at all, with trade 

union matters be a bar to the relief sought. If the executives were aggrieved by their alleged 

participation, they should have taken steps then. We find the submission of the learned 

Counsel in this regard completely irrelevant. 

  

34. In light of the above we are inclined to hold that Clause 3 of the order dated 

09.03.2006 is arbitrary, discriminatory and illegal. 

  

35. This now brings us to the second issue. The petitioners joined the service on different 

dates before 2000. In 2006 they were joined under compelling circumstances with BTTB. 

Even if we take 2006 as the starting point of their entry, they have served more than 10 years. 

They have, in fact served the Government far more. The orders dated 28.03.1969 and 

21.04.1972 (which remains in force as on date) clearly contemplates that persons serving in 

excess of 5 years ought to be regularized. These orders confer expectation to be regularized/ 

absorbed. Even assuming these orders were not in force, we find it unreasonable to permit an 

executive to allow someone to work “temporarily” for such a long time. Executives can 

employ for temporary period but if they permit the period to extend, either expressly or by 

conduct, after certain time, the employee can legitimately expect to be absorbed.   

  

36. We find it very unreasonable to permit the executives to treat the petitioners as 

temporary even after more than 15 years particularly in light of recommendation for 

regularization. Given that we have held that Clause 3 of the order dated 09.03.2006 as illegal, 

the orders dated 28.03.1969 and 21.04.1972 (which remains in force as on date) are binding. 

The petitioners are clearly entitled to be regularized/ absorbed in light of the orders passed in 

1969 and 1972.  

  

37. On the issue of regularization/absorption this Division already passed several 

judgments and these were not interfered with by the Hon’ble Appellate Division. Our 

judgments were based on, among others, the orders dated 28.03.1969 and 21.04.1972. Our 

judgments were also based on legitimate expectation of the petitioners in those writ petitions. 

This petition is no different. We thus should not treat this differently. That being the position, 

we are inclined to hold that the petitioners must be regularized/ absorbed. The petitioners 

might have joined BTTB in 2006 but this organization is controlled and managed by the 

respondents. This organization, as we understand, is non functional. This cannot be a ground 

for non absorption. They started from the respondents and they should be absorbed with the 

respondents.     

  

38. BTTB is now restructured into Department of Telecommunication which has been 

abolished with 11,255 posts which includes the posts of the petitioners. That being the case, 

the petitioners are to be absorbed with the Department of Telecommunication (DoT) 

(Formally BTTB). 

  

39. In light of the above, we are inclined to hold that there is merit in the Rule. The Rule 

is made absolute. Clause 3 of the order dated 09.03.2006 is declared to be without lawful 
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authority and of no legal effect. We further hold that the petitioners are entitled to be 

absorbed/ regularized, for the reasons set out aforesaid. Accordingly we are inclined to pass 

the following directions:    

“The   respondents are directed to regularize the appointments of the petitioners in 

the Department of Telecommunications (DoT) (formally BTTB) placing them in 

respective grades according to nature of their jobs under appropriate scale of pay of 

the Government with continuity of service from their initial date of joining within 

60(sixty) days from the date of receipt of a copy of this Judgment and Order, on being 

satisfied that they are otherwise not disqualified.  

The respondents are further directed to ensure that the petitioners who have retired 

are entitled to benefits of our judgment. 

The respondents are also directed to ensure that the successors of the petitioners who 

have died are also entitled to the benefit of this Judgment and Order” 

  

40. The Rule is made absolute with the aforesaid direction. There shall be no order as to 

costs.  

 

41. Before parting with the judgment, would like to remind the respondents to ensure that 

our judgment is complied without fail. 

 

42. Communicate the Judgment and Order at once. 
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Mr. Justice Quazi Reza-Ul Hoque, J.   

 

It appears that none of the three local witnesses were eye witnesses rather they were 

asked to sign as witness, which is absolutely derogatory to the norms of law and the 

BDR and the local police for inflicting penalty upon the accused petitioners resorted to 

such activity which is seriously deplorable.             ... (Para-15) 

 

Every citizen has a right to free movement within Bangladesh and to do any business or 

profession subject to restriction imposed by law.             ... (Para-19) 

 

JUDGMENT 

 

Mr. Quazi Reza-Ul Hoque, J: 

  

1. The instant appeal was admitted for hearing on 22.04.1987 and by the same order the 

realization of fine was stayed. 

  

2. The instant appeal was preferred by the convicted-appellants against the judgment and 

order dated 30.03.1987 passed by the Special Tribunal, Jessore in Special Tribunal Case No. 

78 of 1986 convicting and sentencing the accused appellants to suffer rigorous imprisonment 

for 05(five) years and to pay a fine of Taka 5,000/- (five thousand) in default to suffer 

rigorous imprisonment for 01(one) year more under section 25B(b) of the Special Powers 

Act, 1974. 

  

3. The facts necessary for disposal of the appeal, in short, is that on 27.08.86 B.D.R. 

Lance Nayek Amir Ali lodged an FIR with the Sarsha Police Station with the allegation that 

he along with Sepoy Abdus Salam and Sepoy Ansar Ali went on patrol duty from the 

Rudrapur B.O.P. on 26.08.86 at about 8.15 A.M. and during the period received a secret 

information of smuggling of some heads of cow from India into Bangladesh. Having received 

this information the B.D.R. patrol party ambushed near Setai and at about 10 A.M. they 
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found the accuseds to bring six heads of cows from India to Bangladesh and the informant 

and his companions challenged the accused. The accused on being challenged tried to flee 

away leaving the cows but the B.D.R. personnel arrested them when the accuseds confessed 

that they brought the cows from India. The cows were seized and seizure list was prepared 

accordingly and those cows were deposited to the customs office. Hence, this case. 

  

4. The accuseds filed no written statement, however, examined two D.Ws. and the 

accused was examined under section 342 of the Code of Criminal Procedure. It appears from 

the trend of the cross-examination and also from the D.Ws. and the certificates submitted by 

the accuseds at the time of their examination under section 342 of the Code of Criminal 

Procedure that the accuseds tried to say that they were taking their own cows to the Satmile 

Bazar to sell them but the BDR (now BGB) personnel identified them as smugglers of their 

own property.  

  

5. Mr. Cumar Debul Dey, the learned Advocate appearing for the appellant as having 

been engaged by the Legal Aid Committee of the Supreme Court of Bangladesh submits that 

there were 06 prosecution witnesses- P.W.- 1 being Lance Nayek Amir Ali the informant; 

P.W.-2, Ansar Ali Sepoy of the B.D.R. those who were deposed against the accused while 

P.W.- 3 Sepoy Abdus Salam was tendered.  P.W.- 4 Shamsur Rahman stated that his house is 

at village- Rudrapur and on 26.08.86 he was called to the Rudrapur B.O.P. and the B.D.R. 

personnel told him that six cows and the accuseds were arrested by them and he put his 

signature in the seizure list. In cross he stated that Setai is at a distance of 3/4 miles from 

Rudrapur and he put his signature at about 3 P.M.  

  

6. P.W.-5 Nurul Islam stated that his house is at Rudrapur and on 26.08.86 at about 8/10 

A.M. he was going by the side of Rudrapur B.D.R. camp when B.D.R. man called him and 

told him that two accuseds and six cows were arrested by them and he put his signature in the 

seizure list. In his cross he stated that he put his signature after words as par prayer. However 

cannot say whether the seized cows were of Indian origin. 

  

7. P.W.- 6, S.I. Soharab Hossain investigated the case and stated that he visited the P.O. 

and recorded the statement of the P.Ws. and submitted charge-sheet. In cross he stated that he 

found the cows in custom office and there is no identity mark of Indian cows and 

Bangladeshi cows. He also stated that he examined the accused but he did not record their 

statement. 

  

8. Two defence witnesses were examined one being Daud Ali Mondal who was a member 

of the local Union Parishad and the other defence witness was Md. Moznu Ali Molla, 

Chairman, Goga Union Parishad. 

  

9. Apart from partisan witness Nos. 1 and 2 whose who were Bangladesh Rifles (now 

Border Guards of Bangladesh) the three prosecution witnesses being 4, 5 and 6 none were 

eye witnesses and the defence witnesses also deposed in favour of the accused.  

  

10. He further submitted that the instant Rule was issued on 22.04.1987 wherein the 

conviction and sentenced was for 05(five) years and since there is no bail order, as such, the 

instant convict-appellant served out their sentences long long ago. It is the realization of fine 

that has been stayed by this Court, as such, that may kindly be exonerated and the petitioner 

though by this time already have served out. If the convict are acquitted from the charges 
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levelled against them, they will be free from the stigma that has been put upon their status as 

a citizen of the country.  

  

11. Section 25(B) embraces only goods, as such, a living creature cannot be treated as 

goods and therefore putting cattle under the provision of section 25(b) (2) do not attract the 

inflicted punishment which thus is liable to be set aside.   

  

12. Ms. Mahmuda Perveen, the learned Assistant Attorney General could not assist the 

Court since she has no instruction, however, she opposes the appeal.  

  

13. On perusal of the submission of the learned Advocates of both the sides, the memo of 

appeal, the impugned judgment of conviction and sentence and the Lower Court Records, it 

appears the convict-appellants were apprehended with six cows out of which two were calves 

and four bullocks by the patrolling BDR personnel led by the informant-witness No.1- Lance 

Nayek Amir Ali. The accused when they were challenged tried to escape and they were 

caught and arrested. The occurrence took place about four miles inside from the border and 

the BDR personnel by arresting them under the provision of section 25B of the Special 

Powers Act, 1974 through filing an FIR handed them over to the Sharsha Police Station. 

  

14. The prosecution for making the case credible and to make it complained as per law 

under section 103(2) of the Code of Criminal Procedure called on three persons of the 

locality as prosecution witnesses Nos. 4, 5 and 6. Section 103 of the Code of Criminal 

Procedure, read as follows: 

 

Section 103. (1) Before making a search under this Chapter, the officer or other 

person about to make it shall call upon two or more respectable inhabitants of the 

locality in which the place to be searched is situate to attend and witness the search 

and may issue an order in writing to them or any of them so to do. 

(2) The search shall be made in their presence, and a list of all things seized in the 

course of such search and of the places in which they are respectively found shall be 

prepared by such officer or other person and signed by such witnesses; but no person 

witnessing a search under this section shall be required to attend the Court as a 

witness of the search unless specially summoned by it. 

(3) The occupant of the place searched, or some person in his behalf, shall, in every 

instance, be permitted to attend during the search, and a copy of the list prepared 

under this section, signed by the said witnesses, shall be delivered to such occupant or 

person at his request.  

(4) When any person is searched under section 102, sub section (3), a list of all things 

taken possession of shall be prepared, and a copy thereof shall be delivered to such 

person at his request.  

(5) Any person who, without reasonable cause, refuses or neglects to attend and 

witness a search under this section, when called upon to do so by an order in writing 

delivered or tendered to him, shall be deemed to have committed an offence under 

section 187 of the Penal Code. 

   

15. It appears that none of the three local witnesses were eye witnesses rather they were 

asked to sign as witness, which is absolutely derogatory to the norms of law and the BDR and 

the local police for inflicting penalty upon the accused petitioners resorted to such activity 

which is seriously deplorable as can be discerned from the facts as stated above.     

  



11 SCOB [2019] HCD Md. Abdul Kader & another Vs The State (Quazi Reza-Ul Hoque J)  82 

 

16. It is very apparent to note that the learned Judge passed two very serious comments 

about the local public representative who were D.W. No. 1 and 2. The D.W. No.1 was a local 

Union Parishad Ward Member and D.W. No. 2 was a local Union Parishad Chairman of 

Goga Union Parishad. They were drummed as persons of questionable character. Learned 

Judge ought never to pass such comment, unless he has enough evidence to do so. It is 

nowhere in the whole judgment is mentioned whether certificate from the local Union 

Parshad was necessary to treat cattle, either of his own, or as a business, unless it is done in a 

Khattal. 

   

17. The 4 bullocks and 2 calves had no marking or identification that those were from 

across India as having being smuggled into Bangladesh and that calls for punishment. The 

prosecution has measurably failed to prove that the cows were of Indian origin and those 

were brought from cross India as smuggled goods. It is also notable that the learned Advocate 

for the appellant has pointed out that whether a cattle can be termed as goods that has also not 

been addressed. The learned Judge only upon assumption that since the accused were trying 

to scape, so they are the offenders sentenced to suffer rigorous imprisonment for 05(five) 

years and also to pay penalty Taka 5,000/- each. 

  

18. None of the independent witnesses deposed to be eye witnesses and their deposition 

very expressly portrayed that they were called by the BDR to sign as witness against the 

accused sometimes after the accuseds were arrested and the cattles were already in possession 

of the BDR. None except the P.W. 1 and 2 in reality deposed against the accused and they 

could not in any manner prove that the cattles were of Indian origin or brought in from India.  

  

19. Every citizen has a right to free movement within Bangladesh and to do any business 

or profession subject to restriction imposed by law. Neither the prosecution, nor the learned 

Judge have specified that treading of cattle during that period (1986-87) within certain limits 

of Bangladesh bordering India were either banned, or require any certification. Since the 

whole spectrum was devised by the BDR personnel out of assumption and that has been 

followed up in the impugned judgment calls for interference by this Court. A citizens right as 

has been guaranteed to do free movement (Article 36) right to trade and profession (Article 

40) in respect of trial and punishment (Article 35) and to enjoy protection of law (Article 31) 

and safeguard as to arrest and detention (Article 36) are seriously jeopardized with regard to 

the instant convict-appellants and therefore I am of the view that the accused appellants be 

acquitted of the charges levelled against them by the impugned judgment of conviction and 

sentence.  

  

20. In the result, the appeal is allowed.  

  

21. The appellants are hereby acquitted from the charges. The fine imposed upon them is 

also exonerated. 

  

22. Send down the L.C. R. with the copy of this judgment to the concerned Court below 

immediately. 
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Present: 

Mr. Justice Sheikh Hassan Arif 

And 

Mr. Justice Md. Badruzzaman 

 

Change of mind by the assessing officer can not justify re-opening of assessment under 

section 93 of the Income Tax Ordinance, 1984: 

The relevant provisions in our Income Tax Ordinance, 1984 are still like pre-enactment 

of Indian Income Tax Act, 1961. That means, the precondition of having definite 

information which has to come into the possession of the Deputy Commissioner of Taxes 

after completion of original assessment is still very much intact under sub-section (2) of 

Section 93 of the said Ordinance. Therefore, we fully agree with the submissions of Mr. 

Noor that, the DCT must have fresh information in his possession which has come to his 

possession after completion of original assessment and, only on such happening, the 

DCT is entitled to reopen the completed assessment of a particular assessee. ... (Para 10) 

 

When a particular issue has been categorically addressed by the DCT in the original 

assessment order and there is no allegation that the assessee has not disclosed any 

particular fact or materials at the time of original assessment and when the DCT 

completed such assessment on the basis of the materials disclosed by the assessee taking 

a particular view on a particular amount, change of such view subsequently by the 

concerned DCT, for whatever reason, cannot not justify reopening of assessment. This 

position of law has been categorically affirmed by various higher Courts in India in the 

above referred cases. Since it is apparent from the facts and circumstances of the case 

that, the impugned reassessment was in fact initiated not because of any fresh 
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information having come to the possession of the concerned DCT, rather the same was 

the result of subsequent change of opinion or change of mind of the DCT being 

influenced by a report of local office of CAG, such change of opinion is not permitted to 

be the ground for reopening the assessment.               ... (Para 14) 

 

JUDGMENT 

 

SHEIKH HASSAN ARIF, J 

 

1. Rule Nisi was issued calling upon the respondents to show cause as to why notice 

dated 29.10.2014 (Annexure-‘B’), issued by the Deputy Commissioner of Taxes (respondent 

No.1) under Section 93 of the Income Tax Ordinance, 1984, and the reassessment and 

penalty orders dated 19.06.2017 (Annexure-‘D’ & ‘E’) for the assessment year 2013-2014 

pursuant to the said notice, and the orders dated 15.11.2017 (Annexure-‘G’ & ‘G1’) passed 

by the respondent No.2 under Section 121A of the Income Tax Ordinance, 1984 affirming the 

said reassessment and penalty, should not be declared to be without lawful authority and are 

of no legal effect. 

   

2. Short facts, relevant for the disposal of the Rule, are that, the petitioner, being a limited 

company and engaged in the real estate business is a regular tax payer bearing e-Tin No. 

284120567875 and TIN No. 149-200-2921 under Taxes Circle No.96 (Companies), Taxes 

Zone-5, Dhaka. In the course of its such business, it submitted its income tax return for the 

assessment year 2013-2014 showing total income at Tk. 2,79,295/- and, accordingly, 

furnished statement of accounts duly audited and certified by the chartered accounting firm. 

The concerned Deputy Commissioner of Taxes (DCT), thereupon, made assessment after 

hearing under Sections 83(2)/82(C) of the Income Tax Ordinance, 1984 (“the said 

Ordinance”) computing total income of the petitioner at Tk. 2,93,753/-. After completion of 

such assessment, it is stated, on audit objections raised by an audit and accounts officer of the 

Local and Revenue Audit Directorate, Dhaka, the concerned DCT issued impugned notices 

dated 29.10.2014 under Section 93 of the said Ordinance for the purpose of reopening the 

said assessment of the petitioner on the ground of its income being under assessed. As against 

such notice, the petitioner made representations to withdraw the same on various grounds. 

However, the DCT, vide impugned order dated 19.06.2017, made re-assessment after hearing 

the representatives of the petitioner and thereby re-computed the total income of the 

petitioner at Tk. 1,57,93,753/-. In such re-computing, the said DCT added Tk. 1,55,00,000/- 

to the originally assessed income of the petitioner on account of inter-company current 

liability of the petitioner on the ground that, the said liability of the petitioner remained 

unpaid for three years. Accordingly, the DCT added the said income to the total amount of 

the petitioner purportedly under Section 19(15)(aa) of the said Ordinance. Thereupon, 

additional tax was demanded from the petitioner for an amount of Tk. 67,66,990/- as well as 

the petitioner was imposed a penalty for alleged evasion of tax under Section 128 of the said 

Ordinance for an amount of Tk. 30,45,145/-. Accordingly, impugned demand notices dated 

19.06.2017 (Annexures-D1 and E1) were served on the petitioner demanding the said 

additional tax and penalty. Being aggrieved by such re-assessment order, the petitioner filed 

revisional applications before the concerned Commissioner of Tax under Section 121A of the 

said Ordinance. Thereupon, the Commissioner of Tax, vide impugned order dated 

15.11.2017, rejected the said applications. The petitioner then moved this Court and obtained 

the aforesaid Rule. At the time of issuance of the Rule, this Court, vide ad-interim order dated 
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27.12.2017, stayed operation of the concerned demand notices both dated 19.06.2017 

(Annexures-D1 and E1) for a period of three months.  

 

3. This matter was fixed for delivery of judgment on 08.03.2018 along with two other 

apparently similar matters. However, at the time of delivery of judgment, when it was 

detected that this writ petition involved some other legal issues, the same was withdrawn 

from the stage of delivery of judgment and, accordingly, heard separately.   

 

4. The Rules are opposed by the concerned Commissioner of Tax (respondent No.2) by 

filing affidavit-in-opposition, mainly contending that, the petitioner submitted its return with 

in-accurate particulars in respect of the concerned assessment year and, accordingly, in the 

original assessment it was under assessed and as such the DCT committed no illegality in re-

opening the said assessment under Section 93 of the said Ordinance. It is further contended 

by this respondent that, before re-assessment, the petitioner’s representative was extensively 

heard and all materials submitted by the petitioner were considered by the concerned DCT 

and as such no illegality has been committed. 

 

5. Mr. M.A. Noor, learned advocate appearing for the petitioner, at the outset, has drawn 

this Court’s attention to the impugned notice dated 19.10.2014 issued under Section 93 of the 

said Ordinance as well as the letter dated 29.10.2014  as sent to the petitioner by the 

concerned DCT stating therein the grounds for such re-opening. Mr. Noor then submits that, 

the grounds as taken by the DCT for reopening the assessment of the petitioner is exactly 

similar to the grounds as mentioned by the concerned local office of the Controller and 

Accountant General, which is apparent from their report dated 25.08.2014, which is annexed 

to the writ petition along with Annexure-B. Learned advocate then submits that, though it is 

not apparent from the orders passed by the concerned DCT (Annexure B-2) that the DCT 

mechanically acted on the basis of such report of the local office of CAG, yet the contents or 

grounds on which the assessment was reopened was exactly the same as reported by the said 

local office. Therefore, from this aspect of facts and circumstances of the case, according to 

him, it is apparent that the DCT in fact acted on the instruction and dictation of the local 

office of CAG. According to him, since this Court has already in various cases decided that, 

such acting by DCT on the basis of such dictation of an extraneous authority is without 

jurisdiction, in the instant case as well this Court should follow the same course of legal view.  

 

6. Further drawing this Court’s attention to the original assessment order dated 

26.01.2014 (Annexure-A), Mr. Noor submits that, it is apparent from paragraph-2 of the said 

assessment order that the entire amount of Tk. 14,36,23,162/-, as mentioned by the petitioner 

in the audited balance sheet on account of intercompany current account, has been 

extensively considered and examined by the DCT and the DCT did not make any adverse 

comment  against the said amount. According to him, the said amount having contained 

therein the alleged amount of Tk. 1,55,00,000/- as mentioned by the said local office alleging 

that the said amount was not returned within three years, the decision to reopen the 

assessment by the concerned DCT is nothing but a change of mind by him on a closed issue 

inasmuch as that, according to him, no new information or fact was available to the DCT 

before reopening the said assessment. Learned advocate submits that, the words “definite 

information has come into the possession of the Deputy Commissioner”, as occurring in sub-

section (2) of Section 93 of the said Ordinance as a prerequisite condition for re-opening the 

completed assessment, is totally absent in the facts and circumstance of the present case. 

Learned advocate submits that, it is apparent from the impugned notice issued by DCT for 

reopening the said assessment that, the initiation for reassessment was in fact done not for 
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any new information but for change of mind of the DCT. According to him, the change of 

mind of the DCT was caused for nothing but because of the view expressed by the local 

office of CAG, which is totally unwarranted and unacceptable in accordance with the 

provisions of the said Ordinance.  Therefore, according to him, since the DCT has done 

something indirectly which he cannot do directly in this case, the ratio decided by this Court 

in the earlier cases should apply. In this regard, learned advocate has referred to various 

decisions of different High Courts of India, namely Jayraj Madeppa Kadadi vs. 

Commissioenr of Income Tax, [1990] 186 ITR 161 (Bom), Reform Flour Mills (Pvt.) 

Ltd. vs. Commissioenr of Income-Tax, West bangal II, Calcutta, [1973] 88 ITR 150 

(Cal), Yeshwant Talkies v. Commissioner of Income-Tax, [1986] 157 ITR 103 (MP), 

Diamond Sugar Mills Ltd. v. Income-Tax Officer, “C” Ward, District IV, Calcutta, and 

others, [1973] 89 ITR 171 (Cal), Birla Vxl Ltd. v. Assistant Commissioner of Income-

Tax, [1996] 217 ITR 1 (Guj), Assam Cane Suppliers v. Income-Tax Officer, ‘A’ Ward, 

Dibrugarh, [1973] 91 ITR 364 (Gau), Poonjabhai Vanmalidas and sons (H.U.F.) v. 

Commissioner of Income-Tax, Gujarat, [1974] 95 ITR 251 (Guj) and Biswanath 

Samanta v. Income-Tax Officer, A-Ward, Spl. Survery Circle II, and others, [1973] 92 

ITR 331 (Cal). Learned advocate then submits that, the concerned Commissioner of Tax 

having not at all considered those aspects in passing the impugned orders under Section 121A 

of the said Ordinance, the same also cannot stand in the eye of law.  

 

7. As against above submissions, Mr. Pratikar Chakma, learned Deputy Attorney General, 

submits that, there is nothing on record to suggest that the DCT acted on the instruction or 

dictation of the local office of CAG. Therefore, according to him, this case is quite different 

from the other cases as decided by this Court on the said point. Learned DAG further submits 

that, since the petitioner admittedly did not return the said amount of Tk. 1,55,00,000/- within 

three years to its sister concern or the company from which it took the said amount as loan, 

the same was correctly added to the total income of the petitioner.  

 

8. Before addressing the issues raised by the learned advocates in the instant case, we 

need to look at the relevant provisions as changed time to time by different amendments as 

well as fresh enactment. It appears from the then relevant provisions under Section 34 of the 

Income Tax Act, 1922 (now repealed) that one of the preconditions for re-opening 

assessment was that the concerned Income Tax Officer must have had definite information 

which came into his possession after completion of original assessment. The same pre-

condition remained intact when the similar provisions under Section 93 were incorporated in 

the Income Tax Ordinance, 1984, which is applicable now. While Sub-section (1) of Section 

93 has empowered the concerned DCT to re-open the assessment for any assessment year, 

within certain limitation period, on the ground of escapement of assessment or under 

assessment or assessment at too low at rate or on the ground that a relief has been excessively 

given or that relief or refund has been excessively given, sub-section (2) therein has provided 

the precondition that such reopening cannot be done by the DCT “unless definite information 

has come into the possession of the Deputy Commission of Taxes---------“. The main 

contention of the petitioner, as raised by the learned advocate, is that, the said precondition of 

having definite information which has to come into the possession of the Deputy 

Commissioner after completion of original assessment was totally absent in the facts and 

circumstance of the present case. Therefore, according to him, in absence of such 

jurisdictional facts, the exercise of power under Section 93 was corum-non-judice or an act 

without jurisdiction.  
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9. To have a clear picture of the law prevailing in this country as against the submission 

made by the learned advocate for the petitioner, we have examined the similar provisions 

under the Indian Income-Tax Act. It appears from such examination that, though India did 

have similar provisions like us under Section 34 of the then Income Tax Act, 1922, the 

Legislature in India has made drastic changes in respect of almost all the provisions as 

contained in the said act, in particular the provisions under Section 34 for reopening the 

assessment. In the newly enacted Section 147 of the Indian Income Tax Act, 1961 (as 

amended by Finance Act, 2013) for reopening of such completed assessment on similar 

grounds, the precondition of having ‘definite information coming into the possession of the 

concerned income tax officer’ was completely omitted. The only condition incorporated by 

the Legislature in India is that, in such reopening, the concerned assessing officer shall have 

to have reason to believe that, the concerned assessee escaped assessment or assessment was 

too low at rate etc. Even then, it appears from various judicial pronouncements of higher 

Courts in India that, the Courts in India have consistently held that such reopening cannot be 

justified on the ground of change of opinion of the concerned assessing officer. It was held by 

the said Courts that, the words “the assessing officer has reason to believe” as occurring in 

the said Section 147 of the Indian Income Tax Act should be given their full effect in that, 

such belief has to be the belief of a reasonable man. Reference may be made in this regard to 

cases in CIT vs. Calvinator 256, ITR 1, as affirmed by the Supreme Court of India in CIT 

vs. Calvinator, 320 ITR 561 (SC) or (2010) 2SCC-723. It was further held in CIT vs. 

Simbhaoli Sugar Mills Ltd. 333 ITR 470 that, initiation of such reassessment proceedings 

on the basis of internal audit objections of the Tax department is also bad in law. 

 

10. Be that as it may, the relevant provisions in our Income Tax Ordinance, 1984 are still 

like pre-enactment of Indian Income Tax Act, 1961. That means, the precondition of having 

definite information which has to come into the possession of the Deputy Commissioner of 

Taxes after completion of original assessment is still very much intact under sub-section (2) 

of Section 93 of the said Ordinance. Therefore, we fully agree with the submissions of Mr. 

Noor that, the DCT must have fresh information in his possession which has come to his 

possession after completion of original assessment and, only on such happening, the DCT is 

entitled to reopen the completed assessment of a particular assessee.  

 

11. As against above legal position, if we examine the materials on record in the instant 

writ petition, in particular the original assessment order dated 26.01.2014 (Annexure-A), that, 

“Intercompany Current Account” was a particular heading under paragraph-2 (1) of the said 

assessment order, and the total amount as mentioned by the petitioner in the balance sheet on 

account of such Intercompany Current Account was Tk. 14,36,23,162.  Admittedly, the 

alleged amount of Tk. 1,55,00,000/- was included in the said total amount as disclosed by the 

petitioner during the concerned assessment through its balance sheet and, after consideration 

of the entire balance sheet as well as the said amount in detail, the concerned DCT left the 

said amount without adding the same to the total income of the petitioner. Therefore, it 

appears that, knowing fully well that the said amount of Tk. 1,55,10,000 as in the total 

amount as mentioned by the petitioner in the balance sheet, the DCT took a decision or 

formed an opinion to leave the same as it is without making any adverse comment. However, 

it appears, the same DCT, while issuing the impugned notice dated 29.10.2014 (Annexure-B) 

and the letter enclosed thereto issued on the same day, contended that certain loan amount 

had not been returned by the assessee even after expiry of its tenure—being the sole ground 

for reopening the assessment of the petitioner.  
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12. As against above, when we are confronted with the report of the local office of CAG 

dated 25.08.2014, as annexed to the writ petition as part of Annexures-B and B1, it appears 

that, this contention was first raised by the said local office of CAG in the following terms:  

“Llc¡a¡ fË¢aù¡e¢Vl Balance Sheet H fËc¢nÑa Current Liabilities ®q−X Inter Company Current 

Account M¡−a phÑ−j¡V 1,55,00,000/- V¡L¡ 2008-09 Bu hR−l c¡u ¢qp¡−h fËcnÑe L−l Hhw 2011-12 Bu 
hR−l ¢ae hRl A¢aH²¡¿¹  q−mJ a¡ f¢l−n¡d Ll¡ qu¢ez g−m BuLl AdÉ¡−cn 1984 Hl 19(15)(HH) d¡l¡ ®j¡a¡¡−hL 
flha£Ñ hRl AbÑ¡v 2012-2013 Bu hR−l AeÉ¡eÉ Bu ¢qp¡−h NZÉ L−l Ll¡−l¡f−k¡NÉz B−m¡QÉ ®r−œ a¡ Ll¡ qu¢ez” 

 

13. Now, if we examine the impugned re-assessment order dated 19.06.2017 as against 

the said contention of the local office of CAG, it will be evident that the concerned DCT in 

fact exactly quoted the said contention of local office of CAG in the said re-assessment order 

under the heading Intercompany Current Account. The amount of Tk. 1,55,00,000/-, as 

determined by the DCT for adding to the total income of the assessee, is also same as 

mentioned by the said local office. Therefore, it is apparent from the facts and circumstances 

of the case that, though it cannot be said that the concerned DCT has mechanically acted on 

the instruction or dictation of the local office of CAG, it is clear that, the concerned DCT 

changed its mind or opinion because of the opinion as expressed by concerned local office of 

CAG.  

 

14. When a particular issue has been categorically addressed by the DCT in the original 

assessment order and there is no allegation that the assessee has not disclosed any particular 

fact or materials at the time of original assessment and when the DCT completed such 

assessment on the basis of the materials disclosed by the assessee taking a particular view on 

a particular amount, change of such view subsequently by the concerned DCT, for whatever 

reason, cannot not justify reopening of assessment. This position of law has been 

categorically affirmed by various higher Courts in India in the above referred cases. Since it 

is apparent from the facts and circumstances of the case that, the impugned reassessment was 

in fact initiated not because of any fresh information having come to the possession of the 

concerned DCT, rather the same was the result of subsequent change of opinion or change of 

mind of the DCT being influenced by a report of local office of CAG, such change of opinion 

is not permitted to be the ground for reopening the assessment.  

 

15. Therefore, in view of above circumstances, we are of the view that, the DCT in fact 

acted beyond his jurisdiction in issuing the impugned notice dated 29.10.2014 for reopening 

the concerned assessment under Section 93 of the said Ordinance. Since the act of reopening 

was without jurisdiction, this Court is of the view that, the petitioner was even initially 

entitled to come before the High Court Division under writ jurisdiction to challenge the same. 

Though, in the present case, the petitioner has availed of a revisional forum, upon perusal of 

the impugned revisional orders dated 15.11.2017passed by the concerned Commissioner 

under section 121A of the said Ordinance, it appears that, the Commissioner has miserably 

failed to consider this aspect of the case and as such this order also cannot stand in the eye of 

law.  

 

16. In addition to above, it further appears that, the re-assessment order was even barred 

by limitation in view of the provisions under Section 94(2)(b) of the said Ordinance, in 

particular when it is apparent that the impugned notice was issued on 29.10.2014 and the re-

assessment was done on 19.06.2017, which was beyond one year period from the end of the 

year in which the notice under Section 93 was issued. On this ground of limitation as well, 

the petitioner has a case before this Court under writ jurisdiction.  
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17. In view of above facts and circumstances of the case, since we find merit in the Rule, 

the same should be made absolute.  

    

18. In the result, the Rule is made absolute. Accordingly, the impugned notice dated 

29.10.2014 (Annexure-‘B’) issued by the Deputy Commissioner of Taxes (respondent No.1) 

under Section 93 of the Income Tax Ordinance, 1984, and the reassessment order and penalty 

order dated 19.06.2017 (Annexure-‘D’ & ‘E’) for the assessment year 2013-2014 pursuant to 

the said notice, and the orders dated 15.11.2017 (Annexure-‘G’ & ‘G1’) passed by the 

respondent No.2 under Section 121A of the Income Tax Ordinance, 1984, affirming the said 

reassessment and penalty,  are hereby declared  to be without lawful authority and are of no 

legal effect. Consequently, the demand notices (Annexure-D1 and E1) also fall apart. 

 

19. Communicate this.     
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And       
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Present: 

Mr. Justice Shahidul Islam           

And 

Mr. Justice K. M. Kamrul Kader 

 

Mere declaration of the seizure list witnesses as hostile in no way cured the defect of the 

prosecution case.                  … (Para 36) 

 

When the witnesses did not support the recovery of the arms from the possession of the 

convict appellant or on his showing and when the charge sheeted witnesses did not 

support the prosecution case and prosecution witnesses are withheld by the prosecution 

without any explanation, it raises adverse presumption against the genuineness of the 

prosecution case and the appellant entitled to get benefit of doubt under section 114 (g) 

of the Evidence Act.                  … (Para 37) 

 

 

Judgment 

 

K. M. Kamrul Kader, J. 

 1. This appeal has been preferred at the instance of Md. Biddut alias Helal Khan 

challenging the judgment and order dated 12.11.2002 passed by the learned Judge of the 

Special Tribunal No.4, Jessore in Special Tribunal Case No.433 of 2000, convicting the 

appellant under section 19 (a) of the Arms Act and sentencing him to suffer rigorous 

imprisonment for 10 (ten) years.  

 

2. Short facts, relevant for disposal of the appeal are that one Sub-Inspector Md. Aynul 

Hoque of the Detective Branch of Police, Jessore as informant lodged a First Information 

Report on 14.04.2000 alleging, interalia that on getting secret information that the appellant 

is a terrorist and he has illegal arms in his possession. Thereafter, on 14.04.2000, the 

informant alongwith his force went to Puraton Koshba, Bablatala to secure his arrest. They 

arrested the convict appellant, during interrogation he admitted that he had a revolver in his 

possession and as per his statement they went to  the Christian graveyards suited at Puraton 
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Koshba Missionpara, Jessore and recovered a revolver, which is 7” in length, made in U.S.A 

and its contained six chamber for bullets in the wheeler.  The informant in presence of the 

witnesses seized this incriminating article and prepared the seizure list. Thereafter, he lodged 

the instant Ejahar and the same was registered as Kotwali Police Station case No. 41 dated 

14.04.2000, under section 19 (a) of the Arms Act. 

 

3. Sub-Inspector Alamgir investigated the case and after conclusion of investigation, he 

submitted charge sheet being no. 209 dated 02.05.2000, under section 19 (a) of the Arms act.  

 

4. Thereafter, the case was transmitted to the Court of Special Tribunal, Jessore for trial, 

who took cognizance of the offence and the same was registered as Special Tribunal Case 

No. 433 of 2000. The case was further transferred in the Court of Special Tribunal No.4, 

Jessore for trial and at the commencement of trial, charge was framed against this appellant 

under section 19 (a) of the Arms Act, which was read over and explained to him, to which he 

pleaded not guilty and claimed to be tried.  

 

5. The prosecution in support of this case examined as many as 9 witnesses out of 14 

charge sheeted witnesses and the defence examined none. The defence cross examined the 

prosecution witnesses. From the trend of cross-examination the defence as it transpires that 

the appellant is innocent, he has been falsely implicated in this case at the instance of a vested 

quarter. No incriminating item has been recovered from this convict appellant and he has no 

knowledge about the incriminating item. Further case of the defence is that the incriminating 

article i.e. the revolver was recovered from the exclusive possession and controls one 

Siddique but the police with intention to harass and press this appellant entangled him in this 

case instead of Siddique.  

 

6. After completion of taking evidence, the accused appellant was examined under section 

342 of the Code of Criminal Procedure, where he again pleaded not guilty and declined to 

adduce any evidence in support of his defence. The learned Judge of the Special Tribunal 

No.4, Jessore after conclusion of the trial convicted and sentenced the appellant as aforesaid. 

 

7. Having aggrieved by and dissatisfied with the said judgment and order, the convict 

appellant preferred this instant Criminal Appeal under section 30 of the Special Powers Act 

1974.   

 

8. Learned Advocate Mr. Khan Tipu Sultan, appearing on behalf of the convict-appellant, 

after taking us through the entire evidence on record, submits that this is a case of no 

evidence; the convict-appellant is innocent and he has been falsely implicated in this case, at 

the instance of a vested quarter. He submits that the learned Judge of Special Tribunal No.4, 

Jessore committed illegality in holding the accused-appellant guilty for the offence charged in 

spite of the fact that the seizure list witness did not support the recovery of the incriminating 

article from control and possession of the accused-appellant. The police personnel also made 

contradictory statement and they contradict with each other on material point relating to the 

recovery of the revolver on showing or pointing out by the convict appellant. He next submits 

that the arms was recovery from a Christian Missionary Graveyard, which surrounded by 

wall and there is no public access to the grave yard and it was controlled and possessed by the 

missionary not in control of this appellant.  The appellant’s house is situated at 2 ½ kilometer 

away from the graveyard, from where this incriminating item was recovered. He next submits 

that the arms was not recovered from the exclusive possession and control of the convict 

appellant rather the same was recovered from one Siddique but the police did not entangle 



11 SCOB [2019] HCD  Md. Biddut alias Helal Khan Vs. State           (K. M. Kamrul Kader, J)      92 

 

him in this case, rather the police entangled the convict appellant with the intention to harass 

and press him, due to previous enmity and at the instigation of a vested quarter.  None of the 

seizure list witness supported the prosecution case rather all private seizure list witnesses 

deposed in one voice that the alleged incriminating article was recovered from one Siddique 

not from this convict appellant and they also specifically asserted that from whom arms was 

recovered was not present on the dock and they did not identify the appellant on dock. He 

further submits that the prosecution failed to examine other charge sheeted witnesses and 

non-examination of material witnesses without satisfactory explanation raises an adverse 

presumption against the prosecution case. It is evident from the record that the arms was not 

recovered from the possession of the convict appellant. The prosecution failed to prove the 

case against this convict-appellant beyond all reasonable doubt and the learned Judge of the 

Special Tribunal No. 4, Jessore failed to consider the evidence on record and most illegally 

convicted and sentenced the appellant. He lastly submits that the prosecution witnesses did 

not corroborate with each other and there is no independent or disinterested witness by which 

the accused can be convicted and sentenced under section 19 (a) of the Arms act as such, the 

conviction and sentence is liable to be set aside. In support of his submission the learned 

advocate for the appellant placed reliance on the decisions in the cases of Mohammad   Ismail 

Hossain @ Kana Ismail vs. The State 19 BLT (AD) (2011) 187, Habibur Rahman @ Raju vs. 

State 7 BLC (2002) 162, Abdul Khaleque & others vs. The State 40 DLR (1988) 493, Zamil 

Mia vs. State 6 BLC (2001) 570 and Arshadullah vs. The State 21 DLR (1969) 584. 

  

9. Mr. Zahirul Haque Zahir, the learned Deputy Attorney General with Mr. Atiqul Haque 

Salim the learned Assistant Attorney General and Mr. Nizamul Haque Nizam the learned 

Assistant Attorney General appearing for the State submits that since the said revolver was 

recovered by the police in presence of the witnesses on showing and pointing out by this  

convict appellant, which he himself handed over to the police and after recovery of the 

incriminating item police prepared the seizure list and lodged this instant case against this 

accused appellant, the prosecution has proved their case by adducing reliable oral and 

documentary evidence including the incriminating item. He further submits that though there 

are some discrepancies in the evidence of the Seizure list witnesses but their admission to the 

effect that the presence of their signatures on the seizure list as well as seeing of the 

incriminating article at the time of occurrence clearly justify the recovery of the incriminating 

article from control and possession of the accused-appellant. He further submits that the 

police personal who accompanied the informant during the recovery have proved the 

recovery of the incriminating article from control and possession of the accused-appellant and 

the defence found to have failed to discredit them in any way or to show any enmity with the 

accused-appellant and their interest with the result of the case. He next submits that even if 

the public seizure list witness does not support the prosecution case, in spite of that there is 

no legal bar in convicting the appellant on the unimpeachable evidence of police personnel. 

He lastly submits that the allegations under section 19 (a) of the Arms Act against this 

appellant has been well proved by the prosecution as the incriminating item recovered from 

him thereby the appellant has committed an offence under section 19 (a) of the Arms Act and 

the tribunal rightly convicted the appellant and as such, this appeal should be dismissed. To 

substantiate his submission the learned Deputy Attorney General placed reliance in the cases 

of Joynal Abedin and others vs. State 9 BLC (2004) 310 and  Abdul Razzak Talukder vs. State 

51 DLR (1999) 83.  

 

10. Before entering into the merits of this appeal let us now discuss the evidence of the 

prosecution witnesses one after another. 
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11. P.W. No.1 Sub-Inspector Aynal Huq, the informant of this case found to have 

corroborated the F.I.R. in toto. He deposed that on getting information that the accused has 

illegal arms, thereafter, he along with his force went to Bablatala and at about 10.00 a.m. he 

arrested accused Biddut. During interrogation the accused admitted that he had illegal arms in 

his possession, which he kept at the Christian graveyards suited at Puraton Koshba 

Missionpara, thereafter, he alongwith his force and the accused went there and on his 

showing, they recovery one pistol from underneath the bushes, at south-eastern corner of the 

said graveyard in presence of the witnesses. He also deposed that he prepared seizure list, 

which marked as exhibit-1 and his signature on it marked as exhibit-1/1. He identified the 

U.S.A made pistol, which marked as material exhibit- Ka. He identified the Ejahar, which 

marked as exhibit-2 and his signature on it marked as exhibit-2/1. This witness also deposed 

that Sub-Inspector Nazrul Islam filled up the F.I.R form, which marked as exhibit-3 and he 

identified signature of S.I. Nazrul Islam, which marked as exhibit-3/1. He identified the 

accused on dock.  

  

12. During cross examination this witness deposed that he got that information at about 

10.00 a.m. while he was at D.B. Office. He admitted that he does not know the accused 

Biddut but the informer had identified the accused Biddut. He did not go to the residence of 

Biddut. This witness also deposed that he arrested the accused Biddut at about 10.30 in the 

morning at Bablatala however; he admitted that he did not disclose this in the ejahar.  

Thereafter, he took him to the Bablatala Police box for interrogation. He admitted that the 

graveyard is situated 2 kilometer away from Bablatala and the house of the accused is 

situated 2-2 ½ kilometer away from the graveyard. This witness also deposed that he 

searched the place in presence of the witnesses and prepared the seizure list at the graveyard. 

He has write-down the F.I.R. at the police station. He denied the suggestion that he did not 

write-down the F.I.R. and seizure list. He denied the suggestion that he did not take the 

accused to the graveyard. He denied the suggestion that he arrested a kidnapper with arms. 

He also denied the suggestion that he inconnivance with one Siddique entangled this accused 

in this case on false and fabricated allegation due to previous enmity. He denied the 

suggestion that the arms was not U.S.A. made.  

 

13. P.W. No. 2 Habilder Abdul Latif of D.B. Jessore found to have corroborated the 

prosecution case regarding recovery of incriminating article from the graveyard on showing 

of the accused appellant.  Daroga (police office) prepared the seizure list in presence of the 

witnesses and took their signatures. He identified the revolver and the accused on dock. 

  

14. During cross examination this witness admitted that he did not know the accused 

Biddut however, he could not disclose who identify him. He admitted that they arrested the 

accused from the Microbus stand and interrogates him on the road. Thereafter, they took him 

to the south-eastern corner of the graveyard. This witness also admitted that the graveyard 

was surrounded by wall. He admitted that while they went to the graveyard, at the time, they 

found the gate was locked. He denied the suggestion that arms was not recovered according 

to the admission of accused.    

  

15. P.W. No. 3 constable Hasmot Ali of D.B. Jessore, a member of raiding party found to 

have corroborated the prosecution case regarding recovery of incriminating article from the 

graveyard on showing of the accused appellant. He identified the revolver and the accused on 

dock.  
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16. During cross examination this witness admitted that they arrested the accused from 

Microbus stand at Bablatala and they interrogate the accused on their car.  This witness also 

admitted that the Police Station is situated far away from Bablatala. He also admitted that the 

informer did not go with them to Bablatala. This witness also deposed that the Christian 

graveyard always kept on lock. He denied the suggestion that there is no bush in the Christian 

graveyard.  He denied the suggestion no arms was recovered on his admission or on his 

showing. This witness admitted that seizure list was prepared at the graveyard in presence of 

the witnesses. He denied the suggestion that they did not take the accused to the graveyard.  

He denied the suggestion that “ ¢p¢Ÿ−Ll EÜ¡lL«a AÙ» ¢c−u Bp¡j£l ¢hl¦−Ü ¢jbÉ¡ j¡jm¡ q−u−Rz” 

   

17. P.W. No. 4 Habilder Abdus Salam, a member of raiding party found to have 

corroborated the prosecution case regarding recovery of incriminating article from the 

graveyard on showing of the accused appellant. He identified the revolver and the accused on 

dock.  

 

18. During cross examination this witness admitted that he did not enter the graveyard. 

This witness also admitted that they arrested the accused Biddut from his shop beside the 

road, while he was sitting in that shop. They interrogate him in the said shop. He denied the 

suggestion nothing has happened as alleged. He denied the suggestion that he deposed falsely 

in this case at the instigation of the informant. 

  

19. P.W. No. 5, Habibur Rahman, a resident of Puraton Koshba Missionpara and a seizure 

list witness did not support the prosecution case however, he deposed that the police 

personnel told him that they recovered an arms. He saw the arms and they took his signature 

on a blank paper however, he identified his signature on the seizure, which marked as exhibit 

2. This witness also deposed that “ ö−e¢R ¢p¢ŸL e¡−jl HL¢V ®R−ml L¡R ®b−L AÙ» EÜ¡l q−u−Rz ¢p¢ŸL−L 
f¤¢mn Bj¡−L ®c¢M−u−R, ®p H ®R−m euz X−L cy¡s¡−e¡ Bp¡j£−L ®pM¡−e ®c¢M e¡Cz”,  whereupon he was 

declared hostile and cross-examined by the prosecution.  

 

20. During cross examination by the prosecution this witness denied the suggestion that 

the accused-appellant handed over the revolver at the Christian graveyard in his presence. He 

denied the suggestion that the police officer prepared the seizure list thereafter; he took his 

signature on it. He denied the prosecution suggestion that he deposed falsely on being gained 

over by the defence. He could not identify the accused on dock. 

  

21. During cross examination by the accused he admitted that Rabi Babu and Bitu Babu 

are caretakers of the Christian graveyard and they reside beside the graveyard. There are 7/8 

Christian houses in the neighbourhood.  He also admitted that there are no bushes at the 

south-eastern corner of the Christian graveyard. 

  

22. P.W. No. 6, Jahangir Alam another seizure list witness deposed that he resides beside 

the Christian graveyard. Police told him that they found an arms. They also showed him 

revolver and took his signature on a paper and he identified his signature on it, which marked 

as exhibit 1/2. This witness also deposed that “f¤¢mn h−m−R ¢p¢Ÿ−Ll L¡R ®b−L AÙ» EÜ¡l q−u−Rz ®pC 
¢p¢ŸL L¡WNs¡u e¡Cz” At this stage, he was declared hostile and cross examined by the 

prosecution.  

 

23. During cross examination by the prosecution this witness denied the suggestion that 

Siddique did not handover the said arms and the arms was recovered from accused Biddut. 
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He denied the prosecution suggestion that he deposed falsely on being gained over by the 

accused.  

 

24. During cross examination by the defence this witness admitted that he put his 

signature on a blank paper. This witness also admitted that “f¤¢mn h−m ¢p¢Ÿ−Ll L¡R ®b−L AÙ» 
®f−u¢Rz a¡C Së a¡¢mL¡ Ll−a q−h ¢hd¡u Bj¡l pC ®euz f¤¢mn ¢p¢ŸL−L N¡¢s−a L−l ¢e−u k¡uz”.  

  

25. P.W. No. 7 Saiful Islam another public seizure list witness did not support the 

prosecution case. This witness deposed that “f¤¢mn h−m LhlÙÛ¡−el ¢ial ®b−L ¢p¢ŸL AÙ» ®hl L−l 
¢c−u−Rz f¤¢mn h−m Së a¡¢mL¡ Ll−a q−hz a¡C p¡c¡ L¡N−S p¡¢rÉ−cl pC ®euz ¢p¢ŸL X−L e¡Cz”. At this stage, 

he was declared hostile and cross examined by the prosecution.  

 

26. During cross examination by the prosecution this witness denied the suggestion that 

the arms was not recovered from Siddique and it was recovered from Biddut. He denied the 

suggestion that the police after preparing seizure list, they took his signature on it. He denied 

suggestion that he deposed falsely on being gained over by the defence. The defence declined 

to cross-examine him.  

 

27. P.W. No. 8 Constable Golam Kibria of D.B. Jessore a member of raiding party found 

to have corroborated the prosecution case regarding recovery of incriminating article from the 

graveyard on showing of the accused appellant. He identified the revolver and the accused on 

dock. 

  

28. During cross examination by the accused this witness admitted that he did not make 

any statement to the investigating officer. He denied the suggestion that nothing was 

recovered according to admission of the accused or on his showing. He denied the suggestion 

that he deposed falsely in this case. 

  

29. P.W. No. 9 Sub-Inspector Alamgir is the Investigating Officer of this case. During 

investigation he visited the place of occurrence, prepared the sketch map with separate index. 

Sketch map marked as exhibit-4 and his signature on it marked as exhibit-4/1. He recorded 

the statement of the witnesses under section 161 of the Code of Criminal Procedure and after 

finding prima facie case against the accused he submitted charge sheet. 

  

30. During cross examination this witness deposed that he knows that the F.I.R and 

seizure list were prepared by Sub-Inspector Aminul Huq. However he deposed that “HS¡q¡l J 
Sëa¡¢mL¡ HLC q¡−al ®mM¡ h¢mu¡ j−e qu e¡z ®LCp¢V L¡l q¡−al ®mM¡ a¡q¡ B¢j ¢eZÑu L¢l e¡Cz” This witness 

also admitted that the place of occurrence was surrounded by wall and there is a gate at the 

entrance however, he did not mention it in his sketch map or index. This witness denied the 

suggestion that arms was recovered from one Siddique. He denied the suggestion that he 

submitted the charge sheet on being gained over by the informant and his investigation was 

perfunctory. 

 

31. These are the evidence of the prosecution witnesses. 

 

32. We have carefully considered the submissions of the learned Advocates appeared on 

both the sides, scrutinized the impugned judgment and order of conviction and sentence and 

evidence on record. We have categorically considered the depositions of the prosecution 

witnesses. In the instant case, we find that the learned Judge of the Special Tribunal 

convicted and sentenced the appellant on the basis of the evidence of police personnel.  The 
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prosecution witness Nos.1, 2, 3, 4, 8 and 9 are members of the police force. P.W. No.1 Sub-

Inspector Md. Aynul Hoque is the informant of this case and his statement was partly 

corroborated by the P.W. No.2 Habilder Abdul Latif, P.W. No. 3 constable Hasmot Ali, P.W. 

No. 4 Habilder Abdus Salam and P.W. No. 8 Constable Golam Kibria. They have 

corroborated with each other that on the alleged date and time of occurrence, they as a 

member of the raiding party arrested the accused and during interrogation he admitted that he 

had an arms and the same was kept at the Puraton Kasba Christian graveyard. Thereafter, 

they went to the place of occurrence and on his showing they recovered a U.S. made revolver 

underneath the bushes at the south-eastern corner of the said graveyard in presence of the 

witnesses. P.W. 1 seized the incriminating item and prepared seizure list and took signatures 

of the witnesses. Thereafter, P.W.1 lodged the instant case against this appellant. On perusal 

of the record we find that the P.W. Nos. 4, 5 and 6 are all public seizure list witnesses, they 

did not support the prosecution case. Even though they did not support the prosecution case, 

but when P.W. No.1 the informant as police personnel proved the prosecution case 

corroborated by the other  police  personnel,  who were members of the raiding party there is 

no legal bar to convict the appellant on such  unimpeachable and corroborative evidence of 

police. 

 

33. Now the question is whether the evidence of police personnel are unimpeachable and 

corroborative relating to the time, place and manner of occurrence and whether or not the 

defence case is more probable than the prosecution case. 

 

34. In the instant case, we find that there are some serious discrepancies and 

contradictions in the evidence of prosecution witnesses relating to the manner of arrest, 

interrogation, admission of the accused and on his showing they recovered the incriminating 

article from the exclusive control and possession of the accused. The prosecution witness 

Nos. 1, 2, 3, 4 and 8 are member of the raiding party and they did not corroborate with each 

other on these materials points.  P.W. No.1 in his cross examination deposed that “¢hc¤Éa−L f§hÑ 
®b−L ¢Qea¡j e¡z pwh¡cc¡a¡ ¢hc¤Éa−L ¢Q¢e−u ¢c−u−Rz” however, P.W. No.3 in his cross examination 

admitted that “pwh¡cc¡a¡ Bj¡−cl p−‰ h¡cm¡am¡u k¡u ¢ez” which contradict with P.W. No.1. as to 

how they identified the accused appellant when he was arrested. Further P.W. No.1 during 

cross examination admitted that they interrogate the accused appellant at Bablatala police 

box, he categorically stated that “h¡cm¡am¡u f¤¢mn gy¡¢s−a ¢e−u ¢S‘¡p¡h¡c L¢lz” P.W. No.2  in his 

cross examination stated that “a¡−L l¡Ù¹¡u cy¡¢s−u ¢S‘¡p¡h¡c Ll¡ q−u−Rz ”  P.W. No.3 during cross 

examination deposed that  “Bp¡j£−L N¡¢s−a H−e ¢S‘¡p¡h¡c Ll¡ q−u−Rz h¡cm¡am¡ ®b−L ®hn c§−l f¤¢mn 
gy¡¢s B−Rz ” 

  

35. We are of the view that these are not mere discrepancies but these are serious 

contradictions as they are claim to be witnessed the occurrence and members of the raiding 

party. The police personnel made contradictory statement relating to the how, when and what 

manner they arrested and interrogated the convict appellant. So, their evidence cannot be 

considered as unimpeachable and corroborative to each other on these material points. 

 

36. The learned Advocate appeared for the appellant argued that the seizure list witnesses 

did not support the recovery of the incriminating article from control and possession of the 

accused-appellant. It appears from the record that none of the seizure list witnesses supported 

the prosecution case; rather they supported the defence case and they in one voice deposed 

that the alleged incriminating article i.e. the revolver was recovered from one Siddique not 

from this appellant. It appears from the aforesaid evidence that none of the public witnesses 

supported the prosecution case. The seizure list witnesses were declared hostile and cross-
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examined by the prosecution. The fact remains that the public seizure list witnesses did not 

support the prosecution case regarding recovery of the incriminating article from the control 

and possession of the accused appellant. The prosecution though declared the seizures list 

witnesses as hostile, but could not show any cause of such hostile animus against the 

prosecution by way of cross-examination. So the fact remains that the prosecution case got no 

corroboration from the public seizure-list witnesses. It also apparent from the record that they 

categorically stated that the arms was recovered from one Siddique and they saw him at the 

place of occurrence. They did not identify the accused on dock. The prosecution declared the 

public seizure list witnesses as hostile, it is in no way can be said that the defect of the 

prosecution case has been cured, since they failed to show any hostile animus with the 

prosecution. We are of the view that mere declaration of the seizure list witnesses as hostile 

in no way cured the defect of the prosecution case.  

 

37. It is also apparent from the record that the place of recovery is a restricted area, which 

was controlled and possessed by the local Christian community, the prosecution seriously 

failed to cite any witness from that community, though they are present at the time and place 

of recovery. Further, the house of the appellant is situated 2 to 2 ½ kilometer away from the 

place of recovery, which creates doubt about the recovery of the alleged arms from the 

exclusive control and possession of the accused-appellant. On perusal of the record, it is clear 

that the prosecution failed to prove its case by adducing reliable oral and documentary 

evidence or any witness that the incriminating items i. e. the revolver was recovered on 

showing of the accused appellant or from the control and possession of this appellant. The 

prosecution witnesses also contradict with each other in their testimony to prove recovery of 

the incriminating items from exclusive possession of the appellant. It casts serious doubt 

about the credibility of the whole prosecution case. When the witnesses did not support the 

recovery of the arms from the possession of the convict appellant or on his showing and when 

the charge sheeted witnesses did not support the prosecution case and prosecution witnesses 

are withheld by the prosecution without any explanation, it raises adverse presumption 

against the genuineness of the prosecution case and the appellant entitled to get benefit of 

doubt under section 114 (g) of the Evidence Act.  

 

38. We find that the prosecution has failed to prove their case beyond reasonable doubt in 

the facts and circumstances of the instant case, evidence on record and the law endorsed 

under section 19 (a) of the Arms Act. We are of the considered view that the prosecution has 

not been able to connect the appellant in commission of the offence punishable under the said 

Act. Accordingly, we find merit in this Appeal.   

  

39. In the result, the appeal is allowed.  

In the light of our findings stated above, the impugned the judgment and order of 

conviction and sentence dated 12.11.2002 passed by the learned Judge of the Special 

Tribunal No. 4 Jessore in Special Tribunal case No. 433 of 2000, is hereby set-aside. The 

appellant is acquitted from the charge leveled against him and he may be released from his 

bail bond. 

   

40. Send down the LCR along with the copy of the judgment and order at once.  
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It is well settled that the executing court can not go beyond the decree nor can it 

question its legality or correctness, but there is one exception to this general Rule i.e. the 

executing court  can adjust the amount with the  decree paid by the Judgment Debtors 

during pendency of the execution proceeding if certified by the Decree Holder.  

 

In the present case admittedly the Judgment Debtors made payment of Tk.62,50,000/- 

to the Decree Holder during pendency of the Suit  which has not been adjusted by the 

Decree Holder at the time of filing of the execution proceeding. In this situation the 

executing court is legally entitled to adjust the aforesaid amount with the decretal 

amount not the amount paid before filing of the suit. ............................................................ 

It must take the decree according to its tenor but in the instant case the  executing court 

travelled  beyond the decree and as such the Impugned Order passed by the executing 

court is not in accordance with law.      ... (Para 8) 

 

Judgment 

 

Mahmudul Hoque, J. 

1. In this application under Article 102(i)(a) of the Constitution of Bangladesh this Rule 

Nisi has been issued at the instance of the Petitioner calling upon the Respondents to show 

cause as to why the judgment and order No. 22 dated 13.3.2013 passed by the learned Judge 

of the Artha Rin Adalat No.3, Dhaka in Artha Jari Case No. 29 of 2011 (Annexure-‘K’ to the 
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Writ Petition)  now pending before the Artha Rin Adalat No.3, Dhaka should not be declared 

to have been passed without lawful authority and is of no legal effect and/or such other or 

further order or orders as to this court may seem fit and proper. 

 

2. Bare necessary facts for the disposal of this Rule is, in brief, are that the Petitioner, 

Agrani Bank Limited instituted Artha Rin Suit No. 652 of 2004 against the Respondent Nos. 

3-6 as heirs of the borrower  Mrs. Fatema Salam for recovery of the  loan and the said suit 

was decreed on contest against the Defendants on 11.10.2009. Thereafter the Petitioner Bank 

as decree holder put the said decree in execution by filing Artha Execution Case No. 29 of 

2011. The Judgment-Debtor Respondent Nos. 3-6 filed an application on 15.11.2012 praying 

for allowing the Judgment-Debtors to pay the decretal amount by four equal instalments 

within one year and to adjust the amount  already paid to the Bank before filing of the suit. In 

the said application the Respondents Judgment-Debtor claimed that their predecessor 

obtained loan from the Bank amounting to Tk.2,73,00,000/-. As per Section 47 of the Artha 

Rin Adalat Ain (“Ain”) the Decree Holder Bank  can not claim more than thrice of the 

principal amount and accordingly, the Artha Rin Adalat decreed the suit for an amount of 

Tk.8,19,00,000/- following the provisions of Section 47. But the Decree Holder Bank filed 

execution case claiming an amount of Tk.14,24,63,207.38 with upto date interest which is 

illegal and contrary to the provision of Section 47 of the Ain. The Judgment-Debtors also 

claimed that they already paid an amount of Tk.2,09,70,444/- to the Bank but the said amount 

has not been adjusted with the decretal amount at the time of filing of the execution  case. As 

per calculation  of the Judgment-Debtors, the Decree Holder Bank after adjustment of the 

said amount is entitled to get only Tk.6,09,29,556/- and the Respondents by filing an 

application sought permission of the Adalat to pay the said amount by four instalments to the 

Petitioner Bank within one year. The Petitioner Bank filed written objection  against the said 

application of the Judgment-debtor. The Artha Rin Adalat heard the application  and upon 

hearing allowed the same and deducted Tk.2,09,70,444/- from the decretal amount of 

Tk.8,19,00,000/- and directed the Judgment Debtors to pay Tk.6,09,29,556/- to the Decree 

Holder Bank by four equal instalments within one year by the Impugned Order dated 

13.3.2013. At this stage the Decree Holder Bank has challenged the validity and propriety of 

the impugned order by filing this application and obtained the present Rule and Order of 

Stay. 

 

3. The Respondent Nos. 3 and 4 contested the Rule by filing Affidavit-in-Opposition 

denying all the material allegations made in the application contending, inter alia, that the 

Respondents predecessor Mrs. Fatema Salam and S.M.Badius Salam obtained loan from the 

Bank who during pendency of the Artha Rin Suit died and the Respondents were made party 

to the suit as heirs of the original loanee. The Artha Rin Adalat after contested hearing 

decreed the suit. The Respondents were always ready to pay the decretal amount to the Bank 

as per decree subject to adjustment of the money already paid but the decree Holder Bank 

without adjusting the money paid and allowing instalments to the Respondents filed 

execution case claiming the amount beyond the decree. The Judgment Debtor Respondents 

filed an application before the executing court for adjustment of the amount already paid and 

to allow the Judgment Debtors to make payment of the rest amount by four equal instalments 

within one year. The Adalat upon contested hearing allowed the application and there was no 

illegality. The Petitioner Bank filed this Writ Petition only to harass the Respondents. Further 

case of the Respondents are that  their predecessor obtained the loan from the Bank 

amounting to Tk.2,73,00,000/-. The Bank is entitled to claim three times of the loan amount 

from the borrower  as per Section 47 of the Ain and accordingly,  the Artha Rin Adalat 

decreed the suit for Tk.8,19,00,000/- out of which the Respondents made payment of 
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Tk.2,09,70,444/- . After deduction of the said amount the claim of the Bank stands at 

Tk.6,09,29,556/-. The executing court allowed the Respondents to pay the aforesaid amount 

by four equal instalments  within one year. Therefore, the executing court  committed no 

illegality in passing the Impugned Order and as  such the Rule is liable to be discharged . 

 

4. Mr. Shamim Khaled Ahmed with Mr. Syed Hasan Zobair, the learned Advocates 

appearing for the Petitioner Bank submit that the executing court can not go beyond the 

decree but in the instant case the executing court acted as a court of appeal sitting over the 

decree passed by the trial court. It is also argued that the executing court by the Impugned 

Order in fact revisited  the judgment and decree passed by the trial court  affecting the rights  

of the parties already settled under the decree. Mr. Zobair further submits that once under the 

decree  the trial court had adjudicated the issue relating to entitlement  of the plaintiff, the 

grievance, if any, on the part of the Defendant Judgment Debtor as aggrieved  party is 

available in the form of an appeal and the executing court being not entitled to go beyond the 

decree certainly can not reduce  any amount from the decree. But the executing court by 

allowing Judgment Debtors application reduced the decretal amount as prayed for and as 

such the Impugned Order  is illegal and liable to be set aside. 

 

5. Mr. Asaduzzaman with Mr. Md. Abbas Uddin, the learned Advocates appearing for the 

Respondent Nos. 3 and 4 submit that the executing court  is entitled to deduct  any amount 

paid by the Judgment Debtors during the pendency of the suit or before filing of the 

execution case. According to them it is not disputed that the Judgment Debtors made 

payment of Tk.2,09,70,444/-  to the Petitioner Bank before and after filing of the suit. The 

trial court considering and keeping in mind the provision of Section 47 of the Ain decreed the 

suit for an amount three times of the principal amount of loan. As per provision of law the 

amount already paid by the  Defendant Judgment Debtors ought to have been adjusted with 

the decretal amount but the trial court at the time of passing decree did not adjust the amount 

already paid. It is also argued that the executing court is competent enough under Order XXI 

Rule I of the Code of Civil Procedure  to adjust the amount already paid  to the Decree 

Holder Bank duly certified by them. In the instant case the executing court in fact exercised 

that power and as such the executing court by adjusting the said amount with the decretal 

amount committed  no illegality  and for that reason the order passed by the executing court 

is not liable to be interfered with. 

 

6. In reply to the submission of the Respondents Counsel Mr. Zobair submits that the 

executing court, no doubt, can adjust the amount  paid by the Judgment Debtors after filing 

and during pendency of the execution proceedings. But the executing court can not adjust 

again the amount paid by the Judgment Debtors which was already adjusted before filing of 

the suit. It is strongly argued that the Judgment Debtors during pendency of the suit made 

payment of Tk.62,50,000/- only which was not adjusted with the claim through inadvertence, 

that amount may be  adjusted with the claim of the Decree Holder  Bank but the executing 

court in place of adjusting Tk.62,50,000/- most illegally adjusted Tk.2,09,70,444/- as prayed 

for by the Judgment Debtors travelling beyond the decree and as such the Impugned Order is 

illegal and liable to be set aside. 

 

7. Heard the learned Advocates for the parties, perused the Application, Affidavit-in-

Opposition, Supplementary Affidavit and the Annexures  annexed thereto. 

 

8. In the instant, Rule the only point to be considered whether the executing court can go 

beyond the decree  and it can adjust any amount with the decree paid before filing of the suit. 
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It is well settled that the executing court can not go beyond the decree nor can it question its 

legality or correctness, but there is one exception to this general Rule i.e. the executing court  

can adjust the amount with the  decree paid by the Judgment Debtors during pendency of the 

execution proceeding if certified by the Decree Holder. In the present case admittedly the 

Judgment Debtors made payment of Tk.62,50,000/- to the Decree Holder during pendency of 

the Suit  which has not been adjusted by the Decree Holder at the time of filing of the 

execution proceeding. In this situation the executing court is legally entitled to adjust the 

aforesaid amount with the decretal amount not the amount paid before filing of the suit but 

the executing court adjusted and deducted the amount paid before filing of the suit along with 

the amount paid during pendency of the suit which the executing court cannot do. It must 

take the decree according to its tenor but in the instant case the executing court travelled  

beyond the decree and as such the Impugned Order passed by the executing court is not in 

accordance with law. Had the executing court adjusted the amount of Tk. 62,50,000/- with 

the decretal amount it would have been just and proper exercise of power vested in it but in 

deducting the amount as prayed for, the executing court in fact sat over the decree as an 

appellate court and acted in affecting the rights of the parties already settled by the decree and 

as such this court finds that the Impugned Order passed by the Artha Rin Adalat amending 

the decree is illegal. Accordingly, the Impugned Order No.22 dated 13.03.2013 is hereby set 

aside.   

 

9. Now in the above facts and circumstances this court is inclined to direct the executing 

court to adjust the actual amount paid by the Judgment Debtors after filing of the suit and 

during pendency of the execution proceedings with the decretal amount duly certified and 

admitted by the Decree Holder Bank and after adjustment of the amount actually paid by the 

judgment Debtor to proceed with the execution case in accordance with law and the decree 

passed by the trial court. However, the Judgment Debtors and the Decree Holder Bank shall 

be at liberty to settle the claim under the decree amicably out of court taking recourse to the 

provisions contained in Sections 38, 45 and 57  of the Artha Rin Adalat Ain and in that event 

nothing of this judgment shall debar the parties to the litigation to have the claim settled 

amicably.  

 

10. With the above observations, the Rule is disposed of. However, without any order as 

to costs. 

  

11. The order of stay granted at the time of issuance of the Rule, is hereby recalled and 

stand vacated. 

 

12. Communicate a copy of this judgment to the court concerned at once. 
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...........Opposite parties.            

 

Mr. Sheikh Muhammed Serajul Islam, 

Advocate  

...........For the petitioners  

 

Mr. Md. Zakir Hossain Masud, Advocate  

...... For the opposite parties.  

 

Heard on 02.03.2016, 14.03.2016, 

21.03.2016, 27.03.2016  

And  

Judgment on 03.04.2016.  

 

Present:  

Mr. Justice Md. Rezaul Hasan 

And 

Madam Justice Kashefa Hussain 

 

It is a settled principle of law that in order to construe the actual meaning and intention 

of a statute it must be read as a whole and not in part or in an isolated manner. 

The provisions of the criminal law do not contemplate or consider the sustainability or 

maintainability of an isolated proceeding or case under Section 98 of the Code of 

Criminal Procedure.                  ... (Para 17) 

 

The law as it exists does not provide any scope to file or initiate a separate case or 

proceeding in an isolated manner in under Section 98 in the absence of a pending case 

or proceeding filed in pursuance of an F.I.R or complaint whatsoever under any of the 

provisions of the Penal Code.                 ... (Para 19) 

 

Section 98 only confers power upon Magistrate, empowered in this behalf to act in a 

particular manner to act according to the necessity appertaining to the facts and 

circumstances arising out of a particular case before the concerned Court arising out of 

an F.I.R or a complaint as the case may be. Hence a Magistrate, either Executive or 

Judicial as the case may be, to be able to act in accordance with the provisions of 

Section 98 being empowered in this behalf, can only proceed under the Section in a 

pending case and not in the absence of a case or proceeding and the existence of a case 

or proceeding is a sine qua non that is, an essential condition for resorting to the 

provisions of Section 98 of the Code.                ... (Para 20) 

 

It is true that in the case we are dealing with at present, the issue of the property not 

being ‘stolen’ or ‘forged’ etc. has arisen and the petitioner contended that hence the 

case does not fall within the mischief of Section 98 of the Code. We do not disagree with 

the point raised by the learned Advocate for the petitioner given that the property in 

dispute, that is the car not being a ‘stolen’ property cannot be recovered by resorting to 

the procedures laid down in Section 98 of the Code. Rather, in the event of a proper 

case being filed, the appropriate court could have passed an appropriate order in 
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respect of the property under Section 516A of the Code as deemed fit pending 

conclusion of the inquiry or trial or it could pass an appropriate order under Section 

517 of the Code.                   ... (Para 23) 

 

An application under Section 98 of the Code of Criminal Procedure not being isolatedly 

entertainable or lawfully maintainable at all, therefore in this case the application filed 

under Section 98 of the Code of Criminal Procedure before the Magistrate Court is not 

maintainable and is liable to be dismissed not being sustainable in the eye of law.  

          ... (Para 26) 

 

JUDGMENT 

 

Kashefa Hussain, J: 

  

1. Let the supplementary affidavit form part of the main petition.   

 

2. Rule was issued in the case calling upon the opposite parties to show cause as to why 

the judgment and order dated 25.06.2015 passed by the learned Additional Sessions Judge, 

Barguna in Criminal Revision No. 69 of 2014 allowing the aforesaid Revision and thereby 

reversing the order dated 02.06.2014 passed by the learned Executive Magistrate, Barguna 

Sadar Police Station to recover the Car being No. Dhaka Metro-CHA-13-5455 from the 

accused petitioner and hand over the Car to the complainant opposite party, now pending in 

the court of the learned executive Magistrate, Barguna, Sadar Barguna should not be quashed 

and /or such other or further order or orders be passed as to this court may seem fit and 

proper.  

  

3. The prosecution case in short is that on 24.03.2014 one Md. Abdur Rahim made a 

petition of complaint before the Executive Magistrate, Barguna alleging inter alia that he 

purchased a car being No. Dhaka Metro-Cha 13-5455 through Bank. The witnesses No. 01 

helped him in releasing the car from the bank. A sum of Taka 2,04,000/- (two lac four 

thousand) is still due to the bank. The accused hired the car at a rent of Taka 60,000/- (sixty 

thousand) per month from the complainant. Accordingly he handed over the car to the 

accused on 02.11.2013 that the witnesses No. 02 is the driver. On 02.02.2014 he brought the 

car to his house located at Town Hall Sarak, Barguna. The accused snatched away the car and 

kept the same in his possession and the accused caused irreparable loss to the complainant by 

the keeping the same in his possession. On the basis of this complaint M.P case being No. 

211 of 2014 under section 98 of the Code of Criminal Procedure was initiated.  

 

4. The learned Executive Magistrate, Barguna examined the complainant under Section 

200 of the Code of Criminal Procedure and directed the Officer-in-Charge, Barguna Sadar 

Police Station, Barguna to hold investigation having regard to ownership of the car and 

submit report and that thereafter on 10.04.2014 the investigating officer submitted report.  

 

5. The accused petitioner filed an application for discharging him from the case.  

 

6. On 02.06.2014 the learned Executive Magistrate on perusal of the record and hearing 

the parties directed the officer in charge, Barguna Sadar Police Station to hand over the 

aforesaid car to the accused petitioner observing inter alia that the accused petitioner has 

purchased the car from Abdul Kalam Azad the real owner of the car and accordingly the 

aforesaid car was handed over to the accused petitioner.  
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7. Being aggrieved by and dissatisfied with the aforesaid order dated 02.06.2014 the 

complainant filed a Criminal Revision No. 69 of 2014 before the learned Sessions Judge, 

Barguna.  

 

8. On transfer the aforesaid revision was heard by the learned Additional Sessions Judge, 

Barguna who was pleased to allow the aforesaid revision vide order dated 25.06.2015 and 

thereby reversed the order of the learned trial court.  

  

9. Being aggrieved by the order of the Additional Sessions Judge, Barguna passed on 

25.06.2015 reversing the earlier order of the Executive Magistrate, Barguna passed on 

02.06.2014 the accused petitioner filed the instant miscellaneous case which is hence before 

us.  

  

10. Learned Advocate Mr. Sheikh Muhammed Sirajul Islam appeared on behalf of the 

petitioner while learned Advocate Mr. Md. Zakir Hussain Masud re-presented the 

complainant-opposite parties.  

  

11. Mr. Sheikh Muhammed Sirajul Islam, learned Advocate for the petitioner submits that 

it appears from the materials on record that neither an information was lodged before any 

police station nor any petition of complaint was filed before the learned District Magistrate or 

an Executive Magistrate on any allegation of penal offence, but despite that the learned 

Executive Magistrate issued a notice upon the instant petitioner to show cause and issued 

search warrant for recovery of the car and directed the Officer-in-Charge, Borguna to submit 

report with respect to ownership of the car. 

  

12. He further contends that provision under section 98 of the Code of Criminal 

Procedure can only be invoked when there is an allegation of Penal offence. He further 

assailed that in absence of substantive allegations, procedural law cannot be applied and 

hence the entire proceedings including the impugned judgment and order arising out of a case 

Under Section 98 of the Code of Criminal Procedure is not maintainable at all and is liable to 

be quashed. He asserts that in the absence of any substantive allegation either in the form of 

F.I.R or petition of complaint, isolated proceedings under procedural law i.e. under section 98 

of the Code of Criminal Procedure is illegal and without jurisdiction. Moreover, he contends 

that the provision of section 98 under code of Criminal Procedure is applicable only when 

there are allegations of theft, forgery etc. and in absence of any specific allegation under a 

specific provision of the Penal Code, the application under section 98 of the Code of Criminal 

Procedure is illegal. He further argues that given that there had been a “criminal” case against 

the petitioner over the car, even then recovery of the car by issuing search warrant upon an 

application under section 98 of the Code of Criminal Procedure would be illegal inasmuch 

the aforesaid car is not a “stolen” car.  

  

13. In support of his submissions he relied upon two decisions of this court one in the 

case of Saiduzzaman Vs. Munira Mostafa, 56 DLR(2004) 275 and another decision in the 

case of Q.H. Belali Vs. Capt. A. Azim Khan, 40 DLR(1988) 295. And accordingly the 

learned Advocate submits that the judgment and order of the Revisional court is not just and 

legal and that it is liable to be quashed and hence prayed for making the Rule Absolute.  

  

14. Mr. Md. Zakir Hussain Masud learned Advocate for the complainant opposite party 

No. 2 submits that the judgment and order of the Revisional court is just and proper and there 
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has been no illegality in the order passed by the Sessions Judge, Barguna on 25.06.2015 and 

therefore the Rule bears no merit and ought to be discharged for ends of justice.  

  

15. We have heard the learned Advocates, perused the materials on records including the 

respective judgment and order passed by the Executive Magistrate, Bagruna dated 02.06.2014 

including the judgment and order passed by the learned Sessions Judge, Barguna dated 

25.06.2015. In the case before us, it is manifest from the records that the complaint was in 

limine, directly filed under Section 98 of the Code of Criminal Procedure. The complainant 

as is obvious did not initiate his complaint upon any specific provision of the Penal Code 

which might be pertinent or appropriate to the context of the facts and circumstances leading 

to filing a case. 

  

16. The learned Advocate for the petitioner while placing his arguments inter alia 

persuaded that in the absence of any substantive allegation either in the form of an F.I.R or 

any petition of complaint, “isolated” proceeding under Section 98 cannot be brought since the 

law does not contemplate resorting to such ‘isolated’ proceeding without first initiating a case 

whatsoever under the appropriate provisions of law. Upon our attempt to weigh the 

appropriateness or inappropriateness of a case only particularly on the point of the illegality 

of directly resorting to Section 98 of the Code of Criminal Procedure, we have examined the 

provisions of section 98 which falls under chapter VII part B of the Code of Criminal 

Procedure.  

 

17. Now, it is a settled principle of law that in order to construe the actual meaning and 

intention of a statute it must be read as a whole and not in part or in an isolated manner. 

Bearing this principle in mind, we have perused the provisions contained in the Code of 

Criminal Procedure including those under Chapter VII of the Code. A thorough scrutiny of 

the relevant provisions reveal that the provisions of the criminal law do not contemplate or 

consider the sustainability or maintainability of an isolated proceeding or case under Section 

98 of the Code of Criminal Procedure. In support of our views, we find it worthwhile to quote 

from the part of Section 98(1) for our purpose which is produced hereunder. Section 98(1) “If 

a District Magistrate, [or an Executive Magistrate specially empowered by the Government in 

this behalf], upon information and after such inquiry as he thinks necessary, has reason to 

believe that any place is used for the deposit or, sale of stolen property”. 

 

18. We have drawn our notice to the phrase “upon information” and after such inquiry 

and also the term “reason to believe” which conspicuously leads to the existence of a case or 

proceeding arising out of which and in pursuance of which the Magistrate, either Executive 

or Judicial as the case may be empowered to act upon, shall upon  receiving the necessary 

“information” and pursuant to ‘inquiry’ and only if he has reason to believe that facts and 

circumstances exist which makes it imperative to act only then he may act in accordance with 

the procedural provisions of Section 98 of the Code of Criminal Procedure.  

 

19. Accordingly, upon scrutiny into Section 98 and after scanning through the preceding 

sections under Chapter VII including other provisions of the Code, and after an understanding 

into the meaning and intention of the statute, we are of the considered view that the law as it 

exists does not provide any scope to file or initiate a separate case or proceeding in an 

isolated manner in under Section 98 in the absence of a pending case or proceeding filed in 

pursuance of an F.I.R or complaint whatsoever under any of the provisions of the Penal Code.  
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20. Section 98 only confers power upon Magistrate, empowered in this behalf to act in a 

particular manner to act according to the necessity appertaining to the facts and 

circumstances arising out of a particular case before the concerned Court arising out of an 

F.I.R or a complaint as the case may be. Hence a Magistrate, either Executive or Judicial as 

the case may be, to be able to act in accordance with the provisions of Section 98 being 

empowered in this behalf, can only proceed under the Section in a pending case and not in the 

absence of a case or proceeding and the existence of a case or proceeding is a sine qua non 

that is, an essential condition for resorting to the provisions of Section 98 of the Code. 

 

21. Another aspect to which the learned Advocate for the petitioner had accentuated 

upon, is that Section 98 of the Code of Criminal Procedure is applicable in case the goods 

were ‘stolen’ property, but he emphasises that in the instant case as is apparent from the 

records there is no allegation of the disputed property, that is the car being ‘stolen’.  

 

22. It is true that Section 98 of the Code of Criminal Procedure does conceive of its 

applicability in situations or circumstances where the property is stolen or documents are 

forged etc. In context of the petitioner’s submissions we have also looked into the decisions 

cited by the learned Advocate for the petitioner in the case of Saiduzzaman Vs. Munira 

Mostafa, 56 DLR(2004) 275 and another decision in the case of Q.H. Belali Vs. Capt. A. 

Azim Khan, 40 DLR(1988) 295. 

 

23. Upon perusal it appears that these decisions however primarily focused upon the non-

applicability of Section 98 in situations where the property in dispute does not involve the 

allegation of theft, forged documents etc. which may authorise a Magistrate being 

empowered under the provision of Section 98 to issue a search warrant. It is true that in the 

case we are dealing with at present, the issue of the property not being ‘stolen’ or ‘forged’ 

etc. has arisen and the petitioner contended that hence the case does not fall within the 

mischief of Section 98 of the Code. We do not disagree with the point raised by the learned 

Advocate for the petitioner given that the property in dispute, that is the car not being a 

‘stolen’ property cannot be recovered by resorting to the procedures laid down in Section 98 

of the Code. Rather, in the event of a proper case being filed, the appropriate court could have 

passed an appropriate order in respect of the property under Section 516A of the Code as 

deemed fit pending conclusion of the inquiry or trial or it could pass an appropriate order 

under Section 517 of the Code.  

 

24. But however, in the case before us, these are hypothetical issues only, given that no 

complaint or case was priorly filed under any Section of the Penal Code, therefore in the 

absence of existence of any case before any court, renders unlawful the entire proceeding 

arising out of Section 98 and it will be a futile exercise to dwell further on this issue or give 

our, if any, which views could have been discussed had the situation or circumstance been 

different and not upon hypothesis.  

 

25. Upon examination of the materials before us, it is also revealed that the Magistrate’s 

order dated 02.06.2014 was passed upon factual aspects and he determined the ownership of 

the car as it appeared to him after weighing the facts and evidences. The Revisional Court 

also reversed the order of the Magistrate relying upon factual aspects only upon facts of 

evidences. We do not want to dwell upon the legality or appropriateness of the order of the 

Revisional Court dated 25.06.2014 passed from a factual point of view by the Additional 

Sessions Judge, Barguna. Our anxiety arise out of the facts that neither of the courts below 

applied a judicious mind and failed to address or otherwise appreciate the non-maintainability 
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and unlawful standing of an application under Section 98 of the Code of Criminal Procedure 

in the absence of a pending case. It somehow escaped the minds of both the courts below, and 

it did not even occur to them that in absence of a pending case filed under the provisions of 

the Penal Code, an isolated proceeding under Section 98 is not maintainable and is liable to 

be dismissed in limine. Moreover, in passing the Order, it escaped their judicious notice that 

the property in dispute, in this case, the car, not being ‘stolen’ property would not in any case 

come within the mischief of Section 98 of the Code of Criminal Procedure. But rather in an 

appropriate case, the appropriate court could have after exercising due discretion passed an 

order, under Section 516A or Section 517 of the Code of Criminal Procedure, as the case may 

be. Drawing our attention to the two decisions cited by the petitioner, we upon perusal of 

those arrive at our considered finding that the ratio decidendi of both the cases, cited by the 

petition  mainly revolved around the non-applicability of Section 98 in cases other than 

‘stolen’ goods, forged documents, etc. and emphasises that ‘search warrants’ therefore cannot 

be issued in circumstances except those expressly postulated in Section 98 of the Code which 

among a few others provide for authority to Magistrate, to issue search warrants. 

 

26. We are of course in agreement with the ratio decidendi of these two decisions but 

bearing our respect towards the principles expounded in these decisions, however we are of 

the considered view that neither of the two decisions, in the case of Saiduzzaman Vs. Munira 

Mostafa, 56 DLR(2004) 275 and another in the case of Q.H. Belali Vs. Capt. A. Azim Khan, 

40 DLR(1988) 295 somehow address upon the non-maintainability and lack of legal 

sustainability of an isolated application under Section 98 of the Code of Criminal Procedure 

to issue an order of search warrant in absence of any pending case filed under any provisions 

of the Penal Code arising out of an F.I.R or complaint. These two decisions are more or less 

silent on this particular issue. The 56 DLR decision in para 7 of the judgment however only 

touched upon the issue of non-maintainability of ‘isolated’ proceedings upon an application 

under Section 98 of the Code of Criminal Procedure holding it to be ‘without jurisdiction’ of 

the Metropolitan Magistrate. But apart from this allusion, these decisions do not elaborate 

upon the aspect of the non-maintainability or unlawfulness of an isolated proceeding under 

Section 98 of the Code of Criminal Procedure. We are of the considered view that an 

application under Section 98 of the Code of Criminal Procedure not being isolatedly 

entertainable or lawfully maintainable at all, therefore in this case the application filed under 

Section 98 of the Code of Criminal Procedure before the Magistrate Court is not maintainable 

and is liable to be dismissed not being sustainable in the eye of law.   

 

27. It appears that the entire issue are essentially disputed matters of facts presented in the 

complaint petition and which ought to be decided upon in pursuance of a pending case or 

criminal proceedings initiated or filed under the relevant section of the Penal Code before a 

proper criminal court conferred with the jurisdiction to hear and decide upon the matter or 

under any other law relevant thereto.  

  

28. Hence, it is our considered opinion that considering the facts and circumstance before 

us, an appropriate order could only be passed by a proper criminal court, constituted under 

section 6(1) of the Code of Criminal Procedure, in exercise of the power conferred upon such 

criminal court under Section 516 A or Section 517 A of the Code of Criminal Procedure as 

the case may be. Since the facts and circumstances of the case before us, do not fall within 

the purview of Section 98 of the Code, but appropriate orders under Section 516A or Section 

517 whatsoever could only be passed if the same was arising out of a pending case filed 

under any provisions of the Penal Code.  
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29. As we also opined elsewhere, in the case before us, both the courts below while 

arriving at their findings based upon matters arising out of the facts only, but did not for once 

even raise the issue on point of law, that is, in this case, the question of maintainability or 

legal sustainability of an application to issue search warrant under Section 98 of the Code of 

Criminal Procedure in the absence of F.I.R, complaint case or proceeding whatsoever under 

the provisions of the Penal Code. And as is obvious from the records, the Revisional Court 

gave its own findings regarding ownership of the car relying upon facts again and reversed 

the finding of the Magistrate upon factual aspects only, but did not even once try to nor made 

any attempt to scrutinise the legal standing of such an application.    

 

30. At one stage of the submissions of the learned Advocate for the petitioner, an issue 

regarding the Jurisdiction of an Executive Magistrate not being a proper criminal court and 

not being empowered conferred with the powers of such court to entertain such an application 

came up. Well, in an appropriate case we would have been inclined to examine and scrutinise 

the issue of the Jurisdictional bounds and limits of an Executive Magistrate. But that issue not 

being the case before us, given that in the present case, the application under Section 98 in 

absence of substantive allegation in the form of an F.I.R or complaint etc. whatsoever, being 

unlawful and therefore not maintainable in a isolated manner, at all, even before an 

appropriate court, hence we are not inclined to mull over or dwell upon the Jurisdictional 

issue of an Executive Magistrate in this particular case.    

 

31. Be that as it may, upon an overall consideration of the facts and circumstances of the 

cases and after perusal of the findings of the courts below, and the decisions cited by the 

petitioner we are inclined to conclude that in this case, irrespective of the fact that the 

property in dispute, the car, being not a stolen property does not come within the mischief of 

Section 98 of the Code of Criminal Procedure, even precluding this particular aspect, the 

application under Section 98 of the Code of Criminal Procedure is not maintainable in 

absence of a pending case, under the provisions of the Penal Code and having no legal 

standing and ipso facto makes such an application un lawful. Therefore we find merits in the 

Rule.  

  

32. In the result, the Rule is made absolute.   

 

33. The Officer-in-charge (O.C), Barguna Sadar Police Station, Barguna is hereby 

directed to recover the aforesaid Car being No. Dhaka Metro Cha-13-5455 from the opposite 

party No.2 and hand over the same to the accused-petitioner within 10(ten) days from the 

date of receiving of this judgment.   

 

34. Communicate this judgment and order at once.     
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Nurul Ahmad and others 
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Present: 

Mr. Justice Sharif Uddin Chaklader 

And 

Mr. Justice Khizir Ahmed Choudhury 

 

It is settled proposition that Record of Right alone does not confer title but it has got 

presumptive value in favour of the person in whose name Record is prepared but again 

the presumption can be rebutted by showing cogent evidence and proof. As such any 

person can take recourse of law ventilating his grievance. If somebody’s name is 

erroneously not inserted in the record, he can take recourse to the Court of law for 

appropriate declaration but his claim cannot be stifled taking aid of Section 52A of the 

Registration Act or 53C of the Transfer of Property Act.            … (Para 13) 

 

A plaint can be rejected by taking recourse of Section 151 of the Code of Civil 

Procedure. 

In the instant case the plaintiff has been able to made out distinct cause which should be 

adjudicated by the Court of law without having buried it at its inception and hence, 

inherent jurisdiction cannot be invoked here.              … (Para 14) 

 

JUDGMENT 

 

Khizir Ahmed Choudhury, J: 

 

1. Both First Appeals Nos.76 of 2012 and 77 of 2012, having based on same facts and 

laws are taken up together and disposed of by this judgment.  

 

2. First Appeal No.76 of 2012 has been preferred by the plaintiffs against the judgment 

and decree dated 14.11.2011 passed by learned Joint District Judge, 2
nd

 Court, Sylhet in Title 

Suit Nos.215 of 2010 rejecting the plaint.   
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3. First Appeal No. 77 of 2012   has been preferred by the plaintiffs against the judgment 

and decree dated 14.11.2011 passed by the learned Joint District Judge, 2
nd

 Court, Sylhet in 

Title Suit No. 284 of 2009 rejecting the same.  

  

4. Facts relevant to Title Suit No.215 of 2010 in short, are that the erstwhile landlord 

Nando Kishon Dey inducted Gobindo Turi and Mohorir Sarder as nankar Tenants in the suit 

land. Proforman defendant Nos. 4 and 5 are heirs of those nankar tenants and while they have 

been owning and possessing of the suit land, they transferred the same in favour of the 

plaintiff vide registered deed of sale No.6534 dated 06.4.2010 and delivered possession 

thereof.   While owning and possessing,  plaintiffs undertook development work and went to 

the office of Assistant Commissioner (Land) for mutating their land and only then it has been 

revealed that the suit land has been wrongly recorded in the name of  defendant Nos.1 and 2 

in the record of right and upon further scrutiny found that although in the D.P. Khatian name 

of the predecessor of defendant nos. 4 and 5 have been noted but in the printed khatian it has 

been wrongly recorded in the name of defendant Nos.1-2 which clouded their clean title and 

hence, the instant suit. 

  

5. Defendant No.3 Government of Bangladesh filed written statement denying the claim 

of the plaintiffs  contending that the suit land has been recorded in the name of Lakkatura Tea 

Co. Ltd. within the survey settlement operation and they have been holding and possessing on 

payment of rent and as such prayed for dismissal of the suit. 

  

6. Facts relevant to Title Suit No.284 of 2009 in short, are that the erstwhile landlord 

Nando Kishon Dey inducted Choiton Bhumij, Nodia Gudal and Sokra Mura, the predecessor-

in-interest of Proforman defendant Nos. 4-7 as his nankar Tenants in the suit land and while 

they have been owning and possessing  they died leaving proforma defendant Nos.4-7 as 

their heirs and subsequently dependent Nos.4-7 transferred the same in favour of the plaintiff 

vide registered deed of sale No.16443 dated 18.10.2009 and delivered possession thereof. 

The plaintiffs while owning and possessing undertook development work and went to the 

office of Assistant Commissioner (Land) for mutation  and only then it has been revealed that 

the suit land has been wrongly recorded in the name of the defendant Nos.1 and 2 in the 

record of right and upon further scrutiny found that although in the D.P. Khatian name of the 

predecessors of defendant nos. 4-7 have been noted but in the printed khatian it has been 

wrongly recorded in defendants’ name which clouded their clean title and hence,  the suit. 

  

7. Defendant No.3 Government of Bangladesh filed written statement denying the claim  

the plaintiffs contending that the suit land has been recorded in the name of Lakkatura Tea 

Co. Ltd. in the survey and settlement operation and they have been holding a possessing on 

payment of rent and as such prayed for dismissal of the suit. 

 

8. Defendant Nos.1 and 2 by filing applications on 01.03.2011 in both the suits under 

Order VII Rule 11 of the Code of Civil Procedure stated that the present suit is barred under 

Section 52A of the Registration Act as well as Section 53A of the Transfer of Property Act 

and prayed for rejecting the plaint. Learned Joint District Judge, 2nd Court, Sylhet upon 

hearing rejected the plaint vide order dated 14.11.2011 holding that the plaintiffs claim of 

title are on the basis deed of sale dated 06.4.2010 and as the name of their vendors having not 

mentioned in record of right, they acquired no title in the suit land and as such the suit is 

barred under Section 53C of the Transfer of Property Act as well as 52A of the Registration 

Act. He further held that the kabala has been registered bypassing legal process without 
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having any khatian in the name of the vendor and as such the plaintiff cannot get any relief as 

per law. 

  

9. Mr. Mohammad Ali Azam, the learned advocate appearing on behalf of the appellants 

submits that in rejecting the plaintiff statements made in the plaint are to be looked into the 

Court is not permitted to travel beyond the plaint to read out ground to reject the plaint. He 

further submits that on perusal of the plaint it is crystal clear that the plaintiffs have made out 

a claim of their title over the suit land by virtue of purchase and hence they are entitled to 

maintain the instant suit as their title have been clouded by wrong record of right. 

 

10. Mr. Ali Azam, the learned advocate has referred being the case of Bangladesh Jatiya 

Sambaya Shilpa Samithy Ltd. –vs- Shan Hosiery, Proprietor Md. Abu Taleb and others 

reported in 10 BLC (AD) 8 wherein it has been held that “In deciding the question as to 

whether a plaint is liable to be rejected the Court is always required to peruse the plaint 

only and Court is not permitted to travel beyond the plaint to dig out grounds to reject the 

plaint which is a settled principle of law as has been rightly found by the High Court 

Division”. 

 

11. Mr. A.K.M. Shamsul Haque, the learned advocate appearing on behalf of the 

respondents, submits that the learned Joint District Judge, 2
nd

 Court, Sylhet  rightly passed 

the impugned judgment and order relying upon section 52A of the Registration Act of the 

Registration Act and 53c of the Transfer of Property Act and as such the plaintiffs are not 

entitled to get any relief. 

  

12. It appears that the learned Joint District Judge, 2
nd

 Court, Sylhet relied upon under 

Section 52A of the Registration Act in rejecting the plaint but 52A  of the Registration Act to 

impose a duty upon Registration Officer not to register any instrument unless latest khatian is 

attached therewith. But in the case in hand concerned Sub- Registrar allowed the vendor to do 

the registration work which prima facie signifies that on being satisfied he allowed the 

registration work.  

 

13. Section 53C stipulates that without khatian of Immovable property no person shall be 

able to transfer any property. It is settled proposition that Record of Right alone does not 

confer title but it has got presumptive value in favour of the person in whose name Record is 

prepared but again the presumption can be rebutted by showing cogent evidence and proof. 

As such any person can take recourse of law ventilating his grievance. If somebody’s name is 

erroneously not inserted in the record, he can take recourse to the Court of law for 

appropriate declaration but his claim cannot be stifled taking aid of Section 52A of the 

Registration Act or 53C of the Transfer of Property Act.  

  

14. Apart from this a plaint can be rejected by taking recourse of Section 151 of the Code 

of Civil Procedure.  In the case of Abdul Jalil and others –vs- Islamic Bank Bangladesh Ltd 

and others reported in 53 DLR (AD) 12 wherein it has been held that: “ As the ultimate result 

of the suit is as clear as day light such a suit should be buried at its inception so that no 

further time is consumed in a fruitless litigation. As the ultimate result of the suit is as 

clear as day light such a suit should be properly buried at its inception so that no further 

time is consumed in a fruitless litigation, when the ultimate result is clear, the plaintiffs 

can not be allowed to re-open the same matter afresh after losing upto the Appellate 

Division. This is merely a gambling in litigation which can not be allowed. The High Court 

Division thoroughly considered every aspect, of the matter and rightly found that the 
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present suit is barred by law.” In the aforesaid case, plaintiffs earlier filed a title suit and lost 

upto Appellate Division. But subsequently they  again initiated a title suit with almost  same 

prayer and as such their lordships held that in the self same subject matter fresh suit cannot be 

allowed to proceed and by invoking inherent jurisdiction held that such suit should be buried 

at its inception. But in the instant case the plaintiff has been able to made out distinct cause 

which should be adjudicated by the Court of law without having buried it at its inception and 

hence, inherent jurisdiction cannot be invoked here.  

  

15. Considering the facts and circumstances and relevant provision of law we hold that 

the learned Joint District Judge,2
nd

 Court, Sylhet committed error in rejecting the plaint and 

hence the  judgment and order dated 14.11.2011 passed by the  learned Joint  District Judge, 

2
nd

 Court, Sylhet in Title Suit Nos.215 of 2010 and  Title Suit No.284 of 2009 rejecting the 

plaint are set aside.  

  

16. We find merit in these appeals. 

  

17. In the result, both the appeals are allowed without any order as to costs. 

           

18. Let a copy of this judgment along with lower Court’s record be sent to the concerned 

Court at once.  
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High Court Division  

(Criminal Revisional Jurisdiction) 
 

Criminal Revision No.1184 OF 2008  

 

M.N. Kamal Hossain and another 

..………… Petitioners  

Vs.  

The State 

……….. Opposite party 
 

Mr. Aminur Rahman, Advocate  

……… for the petitioners 

Mr. Biswojit Roy, Deputy Attorney 

General. 

…….. for the opposite party. 
 

Heard on 26.08.2015, 01.09.2015 

And  

Judgment on 03.09.2015. 

 
 

Bench: 

Mr. Justice Md. Ruhul Quddus  

And 

Mr. Justice Bhishmadev Chakrabortty 
 

It also appears from the record that at the time of framing charge petitioner No.1 M.N. 

Kamal Hossain remained absent but charge was framed accordingly and warrant of 

arrest was issued. By suppressing the said fact of issuance of warrant of arrest, he 

moved before this Court in Criminal Miscellaneous Case No.8151 of 2008 and on 

08.06.2008 obtained Rule and interim order of anticipatory bail for a limited period. 

The said interim order was not extended. Ultimately the Rule was discharged on 

21.12.2011 and the concerned Court was directed to take necessary steps to secure his 

arrest.  

In view of the above petitioner No.1 M.N. Kamal Hossain is a fugitive from justice. He is 

not entitled to file this application before this Court and to get any order on it.  

… (Para 12 & 13) 
 

JUDGMENT 
 

Bhishmadev Chakrabortty, J.  
 

1. This Rule at the instance of two accused in a criminal case on an application under section 

439 of the Code of Criminal Procedure was issued calling upon the opposite party State to 

show cause as to why the order dated 29.05.2008 passed by the Divisional Special Judge, 

Chittagong in Special Case No.224 of 1999 framing charge against the petitioners under 

sections 409/467/471 and109 of the Penal Code read with Section 5(2) of Act II of 1947 

should not be set aside.  
 

2. At the time of issuance of the Rule all further proceedings of the  said Case, so far it 

was related to the petitioners, was stayed for a period of 6(six) months. Eventually the said 

order of stay was extended till disposal of the Rule.   
 

3. On the basis of a First Information Report (briefly the FIR) lodged by an Inspector of 

DAB, Cox’s Bazar, Chakoria Police Station Case No.11 dated 28.09.1985 was stared against 

accused-no.2 Md. Idris Ali and others under the aforesaid sections.  
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4. The allegation as disclosed in the FIR, in short, is that in the year 1984 while 

loan/Credit Program was under operation through Sonali Bank, Badarkhali Branch, accused 

Md. Idris in collusion with the manager and other staffs of the bank submitted an application 

for loan against a fake and false shrimp culture project. The manager of the bank forwarded 

the application to the Deputy General Manager with recommendation furnishing a false 

report of the field assistant. Accordingly Taka 75,000/- was sanctioned for the project in the 

name of petitioner No. 2 Md. Idris Ali. On receipt of the said sanction order account No.224 

was opened in his name. He withdrew the amount but neither repay the same nor there was 

any existence of the said project and thus accused-petitioner No. 2 and four others in 

connivance with the each other committed the offence of sections 420/406/409/465/ 

1467/471 and 109 of the Penal Code read with section 5(2) of the Prevention of Corruption 

Act, 1947 (briefly Act II of 1947).   
 

5. The then Bureau of Anti Corruption after investigation submitted charge sheet against 

all the FIR named accused persons further adding petitioner No.1 M.N. Kamal Hossain as 

accused. In the charge sheet allegation made against petitioner no. 1 M.N. Kamal Hossain 

was that he being elected Chairman of an Union Parishad issued false certificate in favour of 

accused Md. Idris Ali showing a fake project as genuine one and thus committed the offence 

under the aforesaid sections.  
 

6. Initially the accused petitioners voluntarily surrendered before the concerned Court and 

obtained bail and, thereafter, they moved before this Division in Criminal Revision No.967 of 

1992 and 1129 of 1992 respectively challenging the proceeding of the said case. A Division 

Bench of this Court issued Rules in both the cases. But after hearing by the judgment and 

order dated 26.01.2006 was pleased to dispose of both the Rules on the finding and 

observation that petitioner No.2 herein who took the loan from the bank has stated in the 

petition that he had paid-up the entire outstanding amount and the bank issued clearance 

certificate to that effect, the trial Court at the time of farming charge may consider the 

certificate as claimed by the petitioner.  
 

7. Both the petitioners again appeared before the Court and obtained bail. On 29.05.2008 

instant petitioner No.1 did not appear before the Court, but filed an application for 

adjournment which was rejected by the Court and ultimately charge was framed against him 

under the aforesaid sections and warrant of arrest was issued. The trial Court also ordered to 

proceed with the trial against him under section 339B (2) of the Code of Criminal Procedure 

(briefly the Code). Petitioner No.2 remained present and filed an application under section 

265C of the Code for his discharge, which was rejected and ultimately charge was framed 

against both of them under sections 409/467/468/471 and 109 of the Penal Code read with 

section 5(2) of Act II of 1947 taking into consideration the observation made by this Division 

in the judgment of earlier two revision. Thereafter, petitioner No. 1 by suppressing the said 

fact of issuance warrant of arrest against him filed Criminal Miscellaneous Case No.8151 of 

2008 before this Court praying for anticipatory bail and on 08.06.2008 obtained Rule and 

interim order of anticipatory bail for one year. After obtaining the order of bail petitioner 

No.1 again filed the instant criminal revision before this Court under section 439 of the Code 

challenging the order of framing charge and obtained the present Rule and order of stay.  
 

8. Mr. Aminur Rahman, learned Advocate appearing for the petitioners submits that 

petitioner No.1 issued only a certificate in favour of petitioner No.2 describing the shrimp 

project as genuine one for taking loan from the bank. Mere issuance of a certificate do not 

constitute the offence as alleged. There is nothing in the record to implicate the petitioner 

with the offence. Moreover, petitioner No.2 Md. Idris has already paid the total outstanding 
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amount to the bank. In the attending facts and circumstances he prays for making the Rule 

absolute.  
 

9. On the other hand Mr. Biswojit Roy, learned Deputy Attorney General for the State 

submits that there is sufficient material on record to frame charge against the petitioners. 

Taking into consideration the observation given by this Division in Criminal Revision 

No.967 of 1992 and 1129 of 1992, the Special Judge, Chittagong framed charge against them. 

The plea of payment of the outstanding amount to the bank, taken by petitioner No.2 Idris Ali 

in earlier criminal revision was not found to be true by the Special Judge on consideration of 

the evidence of the witnesses taken meanwhile. The Special Judge considering all those 

rightly framed charge against them and proceeded with the trial. There is no ground to 

interfere with the above order of framing charge and as such the Rule is liable to be 

discharged.  
 

10. We have heard the learned Advocate for the petitioners and the learned Deputy 

Attorney General and perused the materials on record. We have also gone through the records 

of Criminal Revision Nos. 967 of 1992, 1129 of 1992 and Criminal Miscellaneous Case No. 

8151 of 2008 brought before us. 
 

11. It appears that it has been alleged that accused petitioner No. 2 Md. Idris Ali took loan 

from the bank for the alleged shrimp project. The project was certified by petitioner No.1 as 

genuine, but during investigation it has been found that all the accused in connivance with 

each other had misappropriated the money in the name of a fake project and accordingly 

charge has been was submitted. It appears from the record that the facts raised by the 

petitioners in the earlier criminal revisions that petitioner No.2 has paid up the outstanding 

amount to the bank was not found to be true by the Special Judge at the time of framing 

charge on consideration of the evidence of the witnesses taken meanwhile. We also find 

sufficient materials on record to frame charge against them. The Special Judge, Chittagong 

committed no illegality in framing charge against them by the impugned order.  
 

12. It also appears from the record that at the time of framing charge petitioner No.1 M.N. 

Kamal Hossain remained absent but charge was framed accordingly and warrant of arrest was 

issued. By suppressing the said fact of issuance of warrant of arrest, he moved before this 

Court in Criminal Miscellaneous Case No.8151 of 2008 and on 08.06.2008 obtained Rule and 

interim order of anticipatory bail for a limited period. The said interim order was not 

extended. Ultimately the Rule was discharged on 21.12.2011 and the concerned Court was 

directed to take necessary steps to secure his arrest.   
 

13. In view of the above petitioner No.1 M.N. Kamal Hossain is a fugitive from justice. 

He is not entitled to file this application before this Court and to get any order on it. He is, 

therefore, directed to surrender before the concerned Court within 1(one) month from the date 

of receipt of this order failing which the Divisional Special Judge, Chittagong shall take 

necessary steps to secure his arrest. 
 

14. Considering the above facts and circumstance of the case we find no substance in this 

Rule. 
 

15. In the result, the Rule is discharged. The order of stay granted earlier by this Court 

stands vacated.  
 

16. The Divisional Special Judge, Chittagong shall proceed with the case against the 

petitioners in accordance with law. 
 

17. Communicate the judgment to the concerned Court at once.  


